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PUBLISHER'S ANNOUNCEMENT. 



Jn presonting this volume to the legal profession, the publisher 
eonlidently beli<*ves that it will bo accepteil as a valuable contribution 
to the librar}' of Law, as it forms a convenient and rolial^le compilation 
of the statutes of Illinois bearing on the questions of Eminent Domain. 
Huilroads an<l WardKiUses. The well known ability of Mr. Maniku, 
thtj compiler, as a lawyer, warrants the Jisserticm that the work will be 
found both reliable and auttientic. The statutes have l>een t^ken 
from publications authorized by the State, and the decisions of the 
respective courts from ollicial reports, an<l not from any of the many 
digest^^. The revised proof sheets have been rwul by Mr. Manikin, and 
carefully compared with his manuscript, which insun^ accuracy in 
the printing. Scrupulous care has b(jen observed with n^ufard to the 
Index. In it is cited every section of the statutes and suliject con- 
tained therein, and every annotation, and it is thcn^fore confidently 
believed that the publication will meet with the universal av>proval of 

the legal frateniitv. 

I). W. LrsK. 
Sprjnofield, III., April 11, 1888. 



PREFACE. 



Illinois has boen one of the first staU's which has atteinptcMl to 
regulate and control railway and oilier corporations by ^Mieral laws, 
and many questions have arisen both as to the constitutional power 
of the legislature to regulate the same, and as to the propter construc- 
tion of laws enacted for that purpose. These <| motions have biH'U ably 
discussed by eminent counsel on lx)th sides, and it would seem that 
almost every question has been presented and passed upon by our 
courts. This has ri»sulted in many decisions, which lie seattenMl 
through nearly all our State report.s, thus making them ditlicult of 
access. This fact induced the author to present tliis (compilation of 
the statute's and (lecisions in a single volume, hoping thereby to serve 
the profession and the courts. He has presented all tlie statute laws 
on the subji*ctof Eminei\t Domain, lliiilwiiys an<l Public Wanihouses, 
together with the decisions of the App<jllate ('ourt and Supreme 
Court of the State and those of the Federal ("ourts, and some of the 
more important decisions of the courts of last resorts in other states. 

That part of the work relating to Eminent Domain will be found 
useful in many if not all the states. The dtnusions colleeti^l inelmle 
all made since th<* admission of Illinois into the L'nion. They embrace 
much relating to the right to condemn land for public use, and by 
what bodies or agencies, and the mode »)f the exercrise of the right, 
lioth under the Constitution of 1848 and that of ISTO. This is especially 
true as to the proper measure of the compensation and damages to 
be paid by the bodiirs seeking to coudenm. The cases givtsn rehite to 
condemnation by cities and villages of land for parks and otluT public* 
usi'S, and for railway purposes. The c^is<>s delining tlu^ right of one 
railway company to condenm a right of way over or along another 
railway, or U) condemn i)roiM»rty alntady d<jvoted to a public nw\ will 
U; found useful, not only to the profession in this State, but through- 
out the whole country. 

The statutes and decisions nrlating U) the formation of railway 
corporations, their various powers, rights, duties and liabilities, annmg 
which are the right to enter cities and villagi^s and construct their 
road and tracks in public streets and highwiiys, and the limitations on 
that right, and the powers of muniripal corporations over tht* lomtinn 
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and grade of their tracks, and to compel such companies to make 
street crossings and approaches thereto, to fence their tracks and keep 
flagmen at street crossings, are presented in detail. 

The statutes and decisions are given relating to the capital stock 
of corporations, its increase, the forfeiture of stock, its mode of trans- 
fer, its sale on execution, and the individual liability of stockholders 
generally; also those relating to the liability of railway companies for 
injury to domestic animals from negligence at common law, and from 
a m^glect to fence their tracks, and for injury by the escape of fire 
from passing locomotive engines, as well as for injury from a neglect 
to put up warning boards at highway crossings, or to give warning by 
bell or whistle at such crossings. 

The statutes and cases are given which relate^ to the expulsion of 
passengers from cai-s, for what causes and where, and liability for 
carrying them beyond their stations, the right of the Statu to regulate 
and control railways by proper police regulations, to regulate and fix 
the rat«»s of charges by railways and public warehouses, and to prevent 
and punish extoilion and unjust discrimination, and the right of car- 
riers to limit their liability. 

Tlip work is not designed to present all the cases relating to the 
common law liability of railways for negligence, but rather those of 
liability for neglect of statutory duties; but as the doctrine of con- 
tributory and comv)arative negligence applies to cas(« of injury from 
neglect under the statute, the cases on that subject are presonteii 
generally. 

The statutes and cases relating to the insi>ection of grain, and to 
public warehouses and warehouse receipts are also given, bi^ides 
many other matters of general importance. 

While the work is devoted to the laws of this State alone, yet 
from the high standing and great learning of our courts of last resort, 
and the variety and importance of the questions settled by them, it is 
thought their various rulings will be of service to the profession and 
courts of other States, especially those having similar statutes. 

W. II. Maniku 
Carthaue, 111., April 11, 1888. 
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COXSTITUTIONAL PHOVLSIOXS. 

1. CoxsTiTrTiON 184S 'i^ortnis in uN ai^se^ nrLsiiuj under it. 
Although the constitution of ISIH has been suspendtMl l)y the present 
one. still all eights acquired under it, or undt>r laws passed while it was 
in force, must be trie<l by and enforced as thoujrh it was in full vigor. 
Ptoph V. Tnufttf:t of St: f tools, 1H 111. VM\, .See post II, -15. 

2. CoxsTiTrTiox lsTo-f7f7.v prosptrtfnlii. The constitution of 
1870, acts only prospt»cti vely, leavinjij: all past transactions unaf- 
fect«l bv its provisions. It* expn's.sly pn-servis and continues all 
prior riffhts, &c., as thev were In'fore its adoption. Chhutfo v. Rtini- 
9ey, 87 IlL MH: t^arrvkw ChamUrlain. HT 111. tViiK .Sr post 44, 45. 

COXSTITrTlOX OF \H1i). 

3. SPEflAL LEc.flsL.\TI()X — In rrf</irrf fn irhdt prohibiird 
Akt. 4, S 22. The general assembly shall ncd j)a.ss local or 
special laws in any of the followinj^ enunii*rateil cases, that is 
to say: for .. * * * 

(a.) Granting to any corporation, association or indiviilual 
the right to lay down railroad tracks, or anicndin*^ existing 
charters for such puri>o8e. 

ih.) Granting to any corporation, association or individual 
any special or exclusive priWlege, immunity or franchise 
whatever. 

{€,) In all other cases where a gtmi^ral law^ can bo made 
applicable, no special law shall be enaitttnl. K. S. l-S'ST, p. 5H; 
S. Ac C, p. 119, 120; Cothran, p. 9. 

OE<'I.SI()X.S. 

4* Gkxekal LEoisLATioN— //7<a< is. (leneral laws are such as 
relate to or bind all within the jurist lictiou of thi* law luakiu^ powt'r, 
limited as that ]X)wer may be in its territorial operation, or )<y <'onsti- 
tutional restraint. P*fupU v. rv#'///. r. sii 111. osri. 

5. A jreneral law oiM*rat**s aliki* upon all piMMni** j.r thiuirs of the 
same class. Its ^fenerality is not ai'iVcUMl l»y tin- muihIhi- ui' those 
within the M'oiM'of its o])eration. Ptuph v. Wriifht. To 111. ii^s. 

6« Whether a law is ^fent'ral doi's not «lriieiid iipun th«' unmlMT of 
these, within the .scop^* of its o]M'r;iti«ni. Ii i^ not inri'^.nv that it 
shall operate ufMin every person in tlic stutc: Imt it i> >iitri.'iciit if 
every person who is iirou^'ht within the n*lati«Mi^ ami cin-iim^liiin-'-s 
provided for, is atlectwl thereby. Nor is it ntM'r>sarv llial it >]uill lie 
-2 
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lirritorial limits tliffiTibi-d in the statute. Feoplt v. Huffmau, 
Urt 111. 587. 
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is not a special law regulating the interest on money. People v. Pea- 
cock^i^lU. 172. 

SS. Intkrest on spkc^ial assessmknt. Fixinjr the rate of inter- 
est installments of si>e('ial assessments shall bear, is not special legis- 
lation reffulating interest on mone}'. MrCheswn v. Pvople, iW* 
lU. 216. 

S8. Loan ass()ciation>. The act of April 4, 1872, entitled "An 
act to enable assoeiations (»r piMsons m lu'c<mn' a body corporate to 
raise funds to i)e loamrd only nmoii;^ its hhuiIkts," is uolsiwrial legis- 
lation. Holmes V. ^mytht, Vt) 111. 41H: Freeman v. Oitatra Building 
U, d- 5. Ass*jidnivyn. 114 III. 1S2. 

24. DissiOLrTiON of insoi.vknt iNsruAN<E r<>MrANiE>. The 
statute for the dissolution of insurance <-oinpanit*s for insolvency, is 
not a special law. (:h. Life /?#,v. Co. v. Auditor, 101 111. S2. 

25» Limitation as to minicipal srnscuii'TioN. Acts limiting 
the time for the enforcement of corporate lialiility on municipal sub- 
scription in aid of improvi mei\t, ln*ld n^t s]»((ial legislation. PeoplfW 
nranville, 101 111. 2sr). 

2H. AFFii>AvrT OF MFKiTs IN A I rAcifviKNT. The requiren\ent in 
the act for the atta«hmcut of boats or water craft, that tlie defend- 
ant .shall lile an atlidavil of merits, is not sp»M-ial li'gislation. Johnson 
V. Eltctttor Co., \{^} 111. 4«'.2. 

27. .Jri)<i.M?:NT against sukktv. Tlir statutory provision that 
judgment shall pass against surety without servi.e or appearance, is 
not special legislation, as it applies to all ])onds ol" that kind. John- 
son V. Ehcfitof f'n., Ia5 111. U>2. 

25. ('ity TAXFs. A statute for thi* assessment and collection of 
tax(*s whieh applies to all iucorjiorated cities aud towTis in the state. 
is a general, and n()t a special law. Pft/ih- v. Wnllnrf^ 7'» 111. r)S(». 

29. (\)X>TrnTH)N OF ISIS. rn<ler tin* <'onstitiitioii of IsiH. tin* 
legisiatuie had the p<»wer to pass laws for pa!ti<Mdar cas* s. Edwards 
V. Pope. H iS*am. 4»>5* Lnn*^ v. Ihnmoii, W .St'am. 2;W. 

1U). Svv.cxw. AssKssMKNTs. The provision in the general nnini- 
cipal incorporation aet for making and ('ufonintr sp»»cial assessments 
by corpora} ii»ns formed nuder the act, is not special hgislation. l^ot- 
win V. Juhnson. Kjk m. 7o; KUhm v. f.Wirh\ ii Hradw. 420. 

SI. KLErTfoNs IN ciTiKs. The act of 1SS">. pilatiuir to elections in 
cities, &c.. is not a l(M*aI or spe<'ial law. Tlie I'aet tliat sneh law has 
no ojwratiim in a city until adontetl ])v the voters th«»n*of. dnes nor 
render it local or special. .V grn« ral law may depen<l on some contin- 
gency ;is to when it takes elTect in a ])arti«Mdar locality. /**'>y//"v. 
Hoffman, llfi 111.587. 

82. Special leoisi.atkjn not rKoiintiTED— n/.v/X'^/''^/ ''/' ;/nttn. 
The statute for the inspection of grain in Chicago, is in a i« riai.i 
sense a local and sp(M'ial law, bnl is not within tlie ^-onslirntioual inhi- 
bition. The inspection of grain is ni»t enuin»'rat(fd in tin* «'l;iMse. 
Peojyh V. Harper, lU 111. H57. 

3^* Si'liooLs - pmcidhiij fnr sf/sfrfn. 'V\\\< rlaw^i' proliil>its sp<«ial 
law** for thi' management of schools. Iiiit n(»t s{)eri:il laws p:'<)'» i<lintr 
for funds for the supjK^rt of schools: n<»r <loes it limit t-i'- i»iri^!ai!ire 
in the means of providing for a svstfin of s«*]iools. /'';//"./• v. Utith, 
89 111. 290. 

34. Nord<M'S it limit tin* j»owcr of forminir ilistrirts and providing 
who .shall levy and collect taxtis. Sfuhjht v. I^i-nfth^ sT 111. .")'.♦,">. 

^h. ^^ALE ou MouTCtAtiE. The provision forlnddim: spcrial h-i^is- 
latioD regulating the sale or mortgage of lands of mim»rs or oUnrs 



■.T^''': 



4 Railboads, "Wakehouses, 

under disaliility, does not apply to a sale ur mortgage of land of asso- 
ciations of any kind. Hapn v. Hewitt, 97 111. 4!<8. 

a«. TowKSiiiriJKciAM/ATiuN. The legislature may provide some- 
what diftereiit iiii-iiii- r ■ ''■ _-i'.>i-iuiit'nt and management of towns 
lying wholly in tin. ■ i : i -'■ in an incoi-poi'atetl city, without 
— ■-'--•'-■—-' ■ ' ■- "--' ' iifi Ul. 319. 
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-.;■.}. >::., :aL ...|. j...i ;,; ■;.!. l iLr. ;i.i.., i„ .-.l. i\.i' |i:uli,l)iU(ia 
a^iiiust granting aii.v .-iin'rial ur uxclu.sivt iJi'i\i[i-gf, iSc-., exlLnds only 
to the p:iBsiuB of loi;al or api'L'iai lawa for tliat purpose. Mnnn v. 
i^toji/t. fi9 111. SO. 

40. Sa.m K— ((/i/i?i!M oidj/ to Itgislaturt. The prohiljition of the 
grunt of any special or exclusive privilege, .ti;., ia a limitation upon 
till' [Hiwer ol' llie li^pislatmv. ami not upon the powers of ii city to give 
leiivf to huild a milroad upon its ati-eeta. '-h. City R.H.v. People, 
73 111. o4I. 

41. SAMi^-drnm shop 'ft. The dram shop aiit of 1872, ia not 
unMinstitiitioMBl as granting special or exclusive privileges. Streetor 
V. Pe»j,h; m 111. 5\*T,. 

42. ArTrJCAnii.iTv ni- nKvi;iiAL i.,\m- 'rJin tnity clfddi: The 
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•: lUoii in thi' rcsiiccLs u;iiiu-d. ('•icihiitoriv. 
■ l^: Guild V. r-hiai'/o, 82 111. 476; Feuple v. 

il.iic special city charters previously granted. 
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CONSTITUTION OF 1870. 

46. Special legislation— 2>ro///6t/e(i. Art. 11, § 1. No 
corporation shall be created by special laws, or its charter ex- 
tended, changed or amended, except those for charitable, edu- 
cational, penal or reformatory purposes, which are to be and 
remain under the patronage and control of the state, but the 
general assembly shall provide, by general laws, for the organ- 
ization of all corporations hereafter to be created. li. S. 
1887, p. 71; S. & C, p. 160; Cothran, p. 28. 

47. ^'URATivE I.ECU8LATION. The legislature has the same power 
to validate irregularly organized corporations iis it has to create a new 
one. Mitt'htU v. Deeds, 4l» 111. 410. 

48- No REPEAL OF GENERAL i^KW—vorporationH under. This 
clause of the constitution does not repeal the general law on the sub- 
ject t)f private corporations in force prior to its adoption, and all 
corporations formed under such laws, after the adoption of the con- 
stitution, are valid. Meeker v. Cast Steel Co., H4 111. 270. 

49. Under the constitution of 1848 (Art. 10, § 2), the word "(corpo- 
rators " is useil in the si*nse of shareholders and not that of eonnuis- 
sioners or promoters. GulUrer v. Roelle, lU) III. 141. 

50. Private couroRATiONS— //^w^yVci to poIU-e potner. Private 
corporations are subject to the police powtT of the state, and the 
legislature may direct and control them in tlie use of tlieir franchises 
the same as natural persons. O. dr C. U. R, R, v. Loom is, la 111. 548; 
Bank v. Hamilton Co., 21 111. 03, 59; Rtaprrs Bank v. Willard, 24 111. 
433: .V. W, Fertilizing Co. v. Hyde Park, ro III. mV\ Rwjgles v. People, 
1»I 111. 25^3; U. rf- Ch. Union R. R. v. DilK 22 111. 20l»: Ward v. Farwell, 
97 111. fm\ C. rf- A. R. R.. V. Peo2)lt, 105 III. 057; O. d-. 3/. R. R. v. Mc- 
Chilan, 2o 111. 14(J. 

51. Corporation formed to do "rendering/* may under the police 
power be prohibited from carrving on su(;h busint^ss. N. W. Fertili- 
zing Co. v. Hyde Park, 70 III. 034. 

52. Police voycFM -not unlimited. The police power is subject 
to constitutional limitations. Police regulations must have reference 
ti» the comfort, safety and welfare of socritay: and wlien ap]>lied to 
corjjorations, they must not be in conflict with any of tlu- n^lits se- 
cured by their charters. Lake View v. Ros* Hill Cvm. Cn.. 7n 111. lUl. 

5:i. Stoppage of K. \\. tiiains. The statute re<juiring all ngular 
passenger trains to stop at county seats, is a proper police n-giiUition. 
C. d- A. R. R. V. People, 105 III. ♦^7. 

54. Ii«*servation in charter that the legislature miiy alter or rei)eal 
the same, gives the power to chancre it. But It r v. Walkt /\ »» Ml. 345. 

55. <'1IAKTER. A i'tiSTiwrv—innioluhilitf/ n/\ The ehartei ul ;i 
private cori)oration is a contra<'t with which tlie li'trislaluie niJiv not 
interN^e. BrH[Mt v. Unut Western R. li.. 25 111. 353; lii/j'/hs v. 
People, 91 III. 25»). 

5tt. Hepkal of ciiAitTER. \u act which attempts to rep-al a 
railroad charter and (MnilVr the powers and pri)pert> of tin* corimni- 
tion upon another boily. with a view t«» deelar*' a lorVtiiure. or neate 
a dissolution, is unconstitutional. Jinifftti v. firmt \V*sttrn li. A*.. 25 

FU. :iij:i. 

57. Mi.'NrciPAL CORPORATION^. Dieir j>owers, right >, tun<is and 
revenues subject to legislative control. Piliu Co. \.;st.att,\\ 111. 2<'8: 
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HicMand Cii. v. Laun-eiu:e Cu.. 13 111. i. 8; Trustees of Se/iool v. Tat- 
tnan. 13 111. 37. 3U: DeiinU v. Mat/nard. 15. lU. 477. 480; People v. 
Power. 25 III., IB7. 191; t/reenlettf v. Trustees, 32 111. 236; ML Carmel 
V. Wabash Co.. W 111. 69, Ti; Lujan Co. v. City of Lincoln. 81 DI. 
156; Owners of Land v. J'eoiile. 113 III. 336; Marion Co. v. Lear. 108 
111. 343, 

58. CoRS'vlt.KTiDW ^liiitHitiioii iiia hi nryaiiizing. Art. 

II, § 2. All existiu^ ciiKrters or grauts (if ajiecial or exclu- 
Bive priviieyes, uiiiiei' wliich ort^Emizfitiuu shall not hnve 
taken place, nv w!iii.')i sbull not have been in operation within 
ten days from the time thi.^ uoiiatitution talcs effw^t. shall 
thereiifter hiivp no valiJitv or effect whiitev.-r. I!. S. 1H«7, 
li. 71: H, A- V... p. Kil ; I'nthran, |>. 2s. Sc.. P.-nph- v. 
LoiiTullxil. '.in 111. nil; Anthnu'/y 1 »l'-r"ul>u.„<l B,„>k. 93 

III. 2iJ; Pr^r/t: <l' /•'■/,/» r-//.-//' R-i. v. /'r'Mr/- ,r Farming- 
ion R'l; 111,-, 111. nil, 11(1; \fc(U,. ■!...■ '- " 
111. 611. 

oH. Cniii'oliATloNs ,'/,r//<.,/ -./■ iln: 
ri--sf»1iili<,>i. .\i!T. 11. S ;i. 't'liu li^iu-.i-. 
viilo by law, th.at in nil f!.><'tiMnN for ilii- 
incorpiirnteii L'iim|iiiiiii's, hvitv stnckli' 
right tn viiti' ii! porsnu, <■•)■ by |>ni.ty. f^.j- 

of fltncfc (iwDwt by hill!, for ns many pDriions us there are 
directors or iiiiimL{;i>rs tn bo oleftcJ, or tDt-imiiilate said shares, 
and givo um-iMinlidiitf .iw maii\ votes as the number of direc- 
tors ninlti|.li.'d by the numbt-r nf hi,'^ shiin-H of stm^k Khali 
equFil, oi' ti) ili-^Tilbiit>^ tlirm on the siinn' iiritii'i|.|c amonu as 
many cundiddti-- -.IS In- shidl think Ht; 
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stock; the amount of its assots and liabilities, anil the names 
and place of residenco of its oHioers. The directDis of every 
railroad corporation shall, annually, make a rei)ort, under 
oath, to the auditor of public accounts, or some ollicor to bo 
desionateil by law, of all their acts and doings, which report 
ahalT include such matters relating to railroads as may be 
prescribed by law. And the general assenjbly sliall pass laws 
enforcing by suitable penalties the provisions of this section. 
R 8. 1887, p. 71; S. tfe C !>. 1(>2; Cothran, p. 2'J. See post 
117-4, U71; flee Eminent Domain, Ch. *47, S 1; I'^f^'^^ 17^1071. 

62. Railroads — rollinr/ sioch^ die, pf'r!<onal proptn-l y. 
Art. 11, § 10. The rolling stock, and all other movable 
proi)erty l>elonging to any railroad conji)any or corporation 
in tJiis state, shall be considered persimal property, and shall 
be liable to execution and shle in the same manner as the per- 
sonal property of imlividuals, and the gcMionU assembly shall 
pass no law exemj^ting any such property from execution and 
sale. R. S. 1887, p. 72; S. & C, p. 102; Cothran, p. 21i. See 
post 1369. 

68. HOLLING ii'rocK—chanyicl from naltytoptrHunnlpropfrty. 
Prior to tlie adaption of Uie constitution, tin* roUini; stock nl' rdilway 
coin}>anies was real estate. Palimr v. FnrUn. *^'i 111. :Si»l,:^r2; Hunt v. 
Buliovk, 2a III. :<2U: TUm v. Mahtc, 25 lU. 257: Titus \. (iintuiintr, 27 
111. 4rt2; Midi, f'tnt, K. R.y. Chf\ dv;., li. li. 1 IJradw. :Un». Se- r. d- A. 
R, R, V. Goodwin, 111 111. 273; Johnaony. RoUrts, \\v2 ill. 055: ^'.d* .4. 
R. R. V. Ptople. US ill. 35<.); J/aw* v. L. 1\ d- B. R. R., 27 111. 77. 
See post 1369 1375. 

64. The doctrine that realty, frauchisi»s, iS:c., of a railway, niorl- 
gag*^! a.s an entirety, may be sold as an entirety un<UT a dctrree in 
equity, without any'nght of retleniption. is not in eontUct with this 
constitutional provision. JIammocR v. Loand'Tnmt (u., lo5 l'..S. 77. 

65. Sot do«*s such provision change the ruh*, that a ninrtgage 
made by a railway company, covering alter-Jicquired property, holds 
sucli property as against creditors obtaining judgnients and execu- 
tions after the company has rc(reived possifssion of such property. 
Hcott V. riinton. dV., R, R,, ♦> Hiss. 521». 

66. The rolling stock of a railroad is a part of the realty so as to 

Sa.ss bv a mortgage or convevance of the road. JU. f, R. R. v. f. d* 
r. L, 'S. R. R.. 1 iirarlw. 3W. ' 

67. Railkoad COMPANIES — Umiiaiion as to conaolida- 
ticni — dirt'cfors rrsitlcnrr. AiiT. 11, {5 11. No raihoad cor- 
poration shall consolidate itb stock, proi)erty or franchises 
with any other railroad corj)oration ownint^ a i>arallel or 
com jjeting line; and in iH) case shall any const didation take 
place, except lipon pnblic notice j^iven, ai at lea^t sixty days, 
to all stockholders, in such nianjier as may he provided by 
law. A majority of the tlirect»>rs of any railr<.»ad c<.»rptjration, 
now incorporated or hereafter to be incorporated by the hiws 
of this Btate, Bhall be citizens and resiileiits of this statt*. 
a S. 1887, p. 72; S. & C, p. 103; Cothran, p. 2V». 



;^i^%Tn'-:i-K^,«^'^T^:rF;'^';>:;'Ti-"'yp; 
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68. Railways — declared public hiyhtcays— fixing maxi- 
mum rates oj charr/ex Aut. 11, § 12. Kailways heretofore 
constructed, or that may hereafter bo constructed iu this state, 
are hereby declared public highways, and shall be free to all 
perBouH for the trtmsixirtatiou of their persons and property 
thereon, under such regulationn as may be prescribed by law. 
And the gen<sral asweiubly whall, from time to time, pass laws 
establiahiug reasonable iiiaxiinuni rates of ehartjes for the 
transportivtiuii of passeuger-s and freight on the ditferent rail- 
roads in this state. E. S. 1SH7, p. 72; S. & C, p. 163; Coth- 
ran, p. 29. See post 1428-1458. 
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tothefiillrxti'Ul. 1)1 ihrir ,, ,i i, ,, , ^ ,■.„..,.;-, iii. 

524; rentinl Mililury Tni'!- i.. j.. ■,. !;■.■ i.,ij' .i-w. i", WL.Ai. :.:.',. 

70. This cV.inw. ol' thi: coiistitntion iiot« not affect thi- liability of a 
railway coiniiaiiy For a ni'ffli'ct to fence its roaii. T. I', d- IV. Jtv. v. 
I'nire.m III. .7i!1, 
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:S. Hi-hl npiilicaWe in track l.iiii In (■i>ni 
Purlin V. Milh. II Kriidw. 3liH. 

74. UaihvavM are |jiiblic hijfhways only m 
atorsare snlijcct to Untits iir coniiiiun i-a, 
/*e)i.;e. 68 IU. o24. 
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77. An express grant of power to a railway company to tix the 
rates of tolls to be chai^gred, and to altttr and change the san*u\ does not 
confer unlimited power, but only ttie right to charge rfasouablt* rates, 
and what is a reasonable maximum rate may })e fixed h\ statute. 
Rugples v. Pefiple, 91 111. 256. 

78 . The legislature lias the power to fix a maxinunu rate of charges 
bv individuals as common carriers, warehonsemen, or otht^rs exer- 
cisinjg: a calling or business public in its chara<'tcrj or in which the 
public have an interest to l>e protected against extortion or oppression, 
and it has the same rightful power in respect to rorpoi*atlons exercis- 
ing the same busini'ss, and such regulation does not im])air tlie obliga- 
tion of the contract in their charters. //>. 

79. The act of April 17. 187 1, entitled "An act to establish a rea- 
sonable maximum rate of charges lor the transportation of passengers 
on railroads in this state," is not unconstitutional, but is a valid law. Jb, 

80. The act of April 25, 1871, entitled *-An act to regulate public 
warehouses and the warehousing and inspw'tion of grain, and to give 
effect to article 13 of the constitution," and which provides a maxi- 
mum rate of charges, is not in violation of that clause of the bill of 
rights which declares that no person shall be deprived of life, lil)erty 
or proi)erty without due process of law, nor of that clause which pro- 
vides that"**private property shall not be taken or damaged for public 
use without just compensation.'' Munn v. Ptoph% 09 111. SO. 

Hi . The Jict of May 2, 1873, to i)revent tjxtortion and unjust <lis- 
crimination in railroads, is a constitutional enactment, and is not in 
violation of the contract l)etween the state and the railroad compa- 
nies, growing out of the granting and accepting tiieir chartei-s, con- 
taining power to establish such rat**s of toll lor the conveyance of 
persons and property as they shall from time to time, direct anil det<T- 
mine in the by-laws,* /. C. H, H. v. Peuph, 1*5 111. 313. 

H!S. The right of a state to reasonably limit the amount of charges 
by a railroad company for the transport^ition of pei-sons and projKTty 
within its jurisdiction, cannot be granted away by its legislature, 
unless by words of positive grant, or words t'cjuivalent in law. liaU- 
road rontmisifion c(Mts, 116 l'. S. 3i)7. 

fill. A statute which gmnts to a railroad comjiany the right "from 
time to time to lix, regulate and receive the tt)lls an<i charges l»y tliem 
to l>e retvivetl for traiLsportati<m," d«x's not depriv(* the state of its 
power, within the limits of its authority as controlle<l by tlie constitu- 
tion of the Cnite^l States, to act upon the reasonableiu-ss of tlie tolls 
and charges so lixed and regulated. lb.: ^Stouv v. ///. f\ntrn/ Ji. 
/^., in*, r. S. 347: ^7o7/fr v. iV. (A cl- iV. /:\ A'. 7^. lU) {' . S. 302. 

H4. It is the settled do(rtrine in the ?<uj>reme ('ourt of the Tnitwl 
States that a state has the powt?r to limit the amount of charges by 
railroad companies for the trans))ortati()ii of persons and proi)eity 
within its own jurisdiction, unless re.strained by soFiie contract in the 
charter, or unles? what is done amounts to a regulation of foreign, or 
int4*r-state ci>nimerce. UfiUmutf tnininissinii ni.sis, \\k\\' , s. 3«)7: R. 
It. V. Mtuyhind, 21 Wall, lo**,; r. /;. <l- (^. R. A>. v. Imni, IM V . S. ISo: 
/V/A- V. r/,. a- iV. W. Jit/.^ «M i:. .N UW: Winnnn d- .s7. /'///// A'. U. v. 
Hhtk*:, W r. S. \m\ lOhJijU'S V. Illinnis, l(^^ r. S. WlW. 

S5. The act eiitith'd "An act to rcfcrulat^- public warehouses and 
the warehousing and insptM-tion ot grain, and to give cHVct ti» article 
13 of the constitution of Miis slate." ;ii)pro\cd April 2i>, 1S71, is not 
repugnant to the conslituti<»n of tbe \ nitiMl States. Mnnn v. Illiu'ds^ 
M r.S. 113, 

H6. For other cases asserting the powir of the states to regulate 
the rates of railroad charges on business not inter state in its nature. 



Railroads, Wahehousfb, 



see VI,.. M. d- SI. P. It. Ji. v. Aijil'-ti. 4 Utto. 179: Winuim d- St. Peter 
n. n. \. .lU'fkr, 4 Uttu. 180; l\!h V. ('/,. .r .v. IV, It;/., i otto, 1B4; 

s: „, -,- !!■■.■ ,,..■, '.u I' '-, iKi: r,,'' ... ;•■■''.-■ r ,',', V, r, .''.;«( u. 



7 lltliTal V. liii>!rnfi,l <U„iii«niif-'<.3a 
'•..•i. (!•'■.%., mi Ohio tit. IWl. 

87. Kailwav vomwsY —littiilulioii on i,^!^uc uf bonds or 
stork, or i„rn;i.s,- of ro/.ilol ^torK: AllT. 11, § 13. No rail- 
rortd «;i)r[)iii-(itiiiii sliiill iswuf miy stock or Itondu, except for 
miiuey, iiil>nr or [jropcrty iict^mlly rect'iveil, ami applied to 
the jmrpiiMiiM I'nr wIilcIl .'<in'h ■■.ir]iiiMitioii wsis creatpil; anil all 
Htufk (liviil'iiiils. aii'l nltiri' iH-titinii.-. iiR-iTjise of tiie (.-tipital 
stock or iijilclil-'iiiu'ss ol' ,iiiy mu'Ii (■..rpnrutioii, eliiill be void. 
Tliftciipitiil wtork ol' no iiiilinjLiI i'i.L|Hir:iiioii slirdl be ill creased 
for any pnrposo, I'xcopt ii|»i!i giving sixty diiys" pubJie notice, 
ill sucli iiiiiiiiier as may !»■ iirovided by luw. K. S. 18H7, p. 
72; H. A C, p. UV.i; (^.tliraii. p. liO. Po«t i;! 71! -1:^85. 

KS 'I'lii-. i-l^iiHi- 1^ iiLli-ii(l.-Ll Lii jiJi'. i 111 |. : ; I ■- .\:u\ lIllSiTUpulous 

•<|in*(il;iliir'. hnin (iiiiMliili'iith is^iun.;- ■.' ■ inpii llie aiarktit 

Ihiii'I.-, I. r slur I,, I hill iI t. ,iiiil ,11 •■ I ' , ii|in*si-tit inuney 

<H' iiViiJiitL'. Ill iiii> 1. itiii, iiHiii 111 1 ■. I ■ ■ l,i!ii'y, tile Stoclt 

HI) II. \v;is ihiL inli'iich'il l.y tlial. provisinii to iiitiTfere witli tlie 
iisiuil uikI rii:-li<iiiiiiy iiirlliiiiisul' i!iishic luiiiis liy riiilripiiil (■(iiiipaiiies, 
liy [Ii(^ l^?llll* ol' ils si.iii ks. iir liiiml.s liir ilir imrimsc oi liuiUliiiK tlii?ii* 

1)11 Cii'li'i' lliis iir.ivisjiiii ruilioiitl < 'i::| 111, - .1. no n^diL bi li-uil. 

rlKln li. •'lispiiM.,,! ,.||liiT. .-Mi'jil I'^T.i !■:.- i-i.- .i.i-..ii.iii:iiulVora 

corpoiali- iMiipusi.. I/,. 

in. CnJiPoiiVTroNs /noWfws ,nnl proijcrlij of, xul.jcd 
In i-Hihl 1,1 rmiuci <lou,ui,> Jitri, trial. AuT. 11, Sj 14. The 
PXorciH.' of 11m> ],nw('r, uikI llic right of oniiuMit dm.iaiTi, sliall 
u.-vcrliosun.iistni.'d or abriilgcd iis to [im-s.li (Ik- Inking. 
by till- gMiiMnd iissoiiilily, of tlic propoilv .i.l /^.i,i.-l,i-..,.< ,,f 
iiiL'orp'ii'iili'd rniii|iiiuics alri'atly (irgaiii/i'il. ^url -iiiii.-riiiig 
tliciM tu l.li.tpuhii.Mi.rcssitv tlmr^iiiiKi asMl lodividiinU. ill.- 
riglitoriri;il In iiirv sliulf bo li.-ld iiivioiiUc in all trials of 
claims fur .-onip.-iisali^.n. «lu-Ji. in tin' .-MTa^- uf tiit- said 
rigliluf nniiirnt domain, any iiiuoip.,ml.><U'n„i,>iin> :-liidl lie 
in toi'CHlod citlii'r for or agniiiht tlie ox^iii.-i- I'l -.ii| riglit. 
li. S. l.s,S7. p. 72:.S. .tt.:., p. Kiii; Cutlirtiii, J-, ■■■' I'.-i-JlJ ii77. 

!)a, Tlii..^, b>p'lliiT Willi .Vrt. :3. gi;j, Uiiik I'lL, I imum.-.h ii. ,\ npua 
tlu' ailiiptiiai III' tli.' I'onstitnlnai, w illumt tiir -oil ^-i .m.. li-yi-iaiiun, 
ami i)pt-rati-(i as a rcpfal of so unifli of tin- ai't uf I&J2, as rulatitl to 
giviuu uf buud iin appeal before enti?. MituhtU v. /. iC St. L. H. Ji,, 
«8 111. 281!. 
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I. As to the right of one roi*iK>raiion to ooiuleiiin the i»roiH»rty or 
fnuichiM* of another already (U*\ ote<l tu u puhhi* use. see j//7/.v * t ul v. 
St rfair CuUHty, 2 Uilni. 147: ///. cV- Mirh, ranni v. <'h. a- Rork 




R. n., l«T 111. 5U>; St, L, J. d- /'. H, IL v. SS, tl- A'. \V, R. R., W 111. 274: 
S. St, L. t''»nutrt'thtif Rih V. A'. St. L. I'/ifnti Rt/,, Kw 111. 2tir>: r//. a- 
X n". i^i/. V. fV*. rf- Ennt.stnn R. R,. 112 111, Ml; f //. a- IV. /////. R, 
R.\\in.r^ntrn1 R. /?.. UH 111. lotJ; r//. a- .V. \V. Rj/, v. l/////vt •*/' 
Jtftrsf,n, 14 Bra^hv. «15; ///. a- U'. /////. /^. /^. v. f'h. sf.'j.. a- 
Ptttshitnj R. R., 15 Bradw. r)S7. See Eminent Domain. Post 17y 
1070. 

04. Bailuoads — dutfj of pdssiinj Imrs to ftrcrcnf unjust 
fliscriminntions and extortions hij. AuT. 11, § 15. The gen- 
eral assembly shall pass laws to correct abuses and prevent 
UDJiist discrimination and extortion in the rates of freight 
and passenger tariffs cm the different railroads in this state, 
and enforce such laws by adequate penalties, to the extent, if 
necessary for that purpose, of forfeiture of their property 
and franchises. K. S. 1887, p. 72; S. it C, p. IW: C'otliran, 
p. 30. Post 2W5-272r). 

O."!. This provision restricts the power of tin* legislature to the pro- 
hihition of such discriminations onlv as are unjust, r, a- .1. R. R. v. 
yv.,y,/,.67 111. 11. 

SH«. An act prohibiting any discrimination untler anv circumstan- 
ces, whether just or unjust, and making a dillerenee in charges for the 
same distanre. conclusive evidence of unjust discrimination, and in- 
ilii'ting a f<»rfeiture of franchises. iVc.. on conviction, is unconsti- 
tutional, ih. 

ft7. Limitation of action fok. The liahility imposed hy the 
statute upon railroad corimrations tor extortion and unjust discrimi- 
nation, giving triple damages, is a statutory pfualty.and actions there- 
for must Im* hrought within two vears alt«*r thi' cause of acrtion 
accrued. .S7. Lntiis, Affon d- Tvrn ihtnti R. R. v. /////Jl Brat Iw. 248. 

9S. DisruiMiNATioN Mi.'ST UK iN.irsT. In au action under the 
statute j»rohil)iting extortion and unjust discrimination hy railroad 
companies, it must ap)M*ar not only that tiic corporation made a dis- 
ci in. ii.ation in its rates of toll, hut also that such discrimination is 
unjust, and these facts must be alleged in tiie declaration. Ih. 

For laws and dH'isions as to unjust discriminations and extortion, 
se<^ |Kist 2«4r> 2725. 

99. Wahkhouses irltnt orr pnldir naretifnisrs, Akt. 
13, § 1. All elevators or stondiousos when^ jj;rain or other 
prtjperty is stored for a coinpciisatiou, whotli«»r the property 
stored be kept se[)arMte or not, nro dcclanHl to be pubh'c 
warehcmses. K. S. 1S87, p. 7o; S. A' ('., p. lO-l; Cotlirmi, [>. 31. 

KM) S*e CIi. in. J? 12*) Ul, passed in pursuanct' of this article of 
the constitution. Dntrhn- \\ l^ntfth, \\ Brailw. :M2. 

101. This article (!ited in J/////// v. //hunt's, 94 T. S. \:^X wh'irU 
holds tlie act passed in {uirsuance thereof is not in violation of tlie 
conHtitution of the l.'nited States. 
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lOS. The act of April 25, tHTl, providing ii maxiitiiim rate of 
charges for wiifeliouaes, does uot contravene Art, 2, §2, nor Art. i. § 
22, ol' tlie state constitution, but is n constitutional Tegtilation of trade 
and a valid law. Mimii v. Ptoith. fM 111. 80; Muhu v. JlUnoU. 94 U. 
b. 113. 

103. The legislature nrny commit to aboard of warPhouse com- 
missioners power to rcratvol the- insiieclion nf grain. I'rfiple v. 
Harper, ttl 111. 357. 

As to iHwa on lliis aiihject ;t»d dei-isunis of (he courts, see post 
2732-2801. 

104. PoKTisn UKrniiTs nn'.riii// i/i-iiiii iif •h'lJfrriif ijrudes. 
Aht. Vi. t} i Till- uwLiiT. !!■".■.» .ir iiiMHiL^ji^r nf each and 
Bvery public w/Nchniisi' situ;ileil in nny t<iwji (ir city of not 
Ibks than IHO.IHIU inliuhitiiiils. sliiiU iiitiki-' wt-i.'kly etatements 
uuiler oath. be.fnrt) Hoine <)itici'r to bfi <lesit,'iiiited by law, and 
keep the sHme pustftd iii aomo cimspicuous place in the office 
ot such warehniiHe, and shall also tile ii cDpy fur public exami- 
nation iu siu:h place as shall be dfisiyiiateil by law, which 
statement shall correctly set forth the niuciniit ftnd gi'aiie of 
each and every kind of graiu in such warehouse, together 
with such otiier prn]iertv as niav be stored thprniji, and what 
warehousi- rrwipts liav<". bo,-u iWiiwI. iiu.i im>, nt the time of 
makiut; sm-Ji sliiti'iii.^nt. nut^.tiuiiliiit; theri'fnr: and shnll, .in 
the cu|iv pusti'il in tlir M^in'hniiM-, n.>te diiijy sucli chani:''s as 
may b.Mijjnleiii tl.f .pmntily aiLd yr;ide .if jindn in .micli ware- 
himse; and the dilTorent f;nidt-s of yrain Hhi]i]ied in separate 
lots shpiU nut be niixe.l with iut'erinr or superior t^radiw with- 
out the consent of the .iwiier .ir conMiynee (hereof. R. H. 
18«7, p. 73; H. k C p. 1(!5; C'othran, j>. HI. 

lO-j. Right tu ixHi'KeT I'liorEirrv and hooks. Art. 13, 
§ S. The owners of ]>roperty stored in any warehimse, or 
h.ilder of a receijit for the same, shall always be at liberty to 
exaiuine suc^h property stored, nuit ail the books ami records 
of the warehouse in regard to such property. R. S. 1H87, p. 
73; K. & C, p 165; Cithran, p. :^1. 

lOti. WKltiniNC GRAIN -rt-rrfi.l -ni-l linhih'l-i for iMirrry 
of <irui„. Art. 13, S 4. All ndjr...'ul couipanii's and olh.'r 
cononon curriers .m railroads sJiall wi-i. ,ii- na^asur,' -rain 
at p.)ints wlicr.- it is f;hjppwl. luid r.'ceipt for tlm fidl ain.mut, 
ami shall b.^ responsible for the delivery of suc!i nniount to 
theowm-r.ir consiync..- tln.'i'p. .f, at the place of destination. 
R. H. 1HS7, i..7:i: S.AC.,p.l(M; Cothrnn, p. 31. r..sf272S- 
2731; 2NU:i-2HU. 

107. l)F.r-ivi:iiv OF r.Biis at tlace directed — counec- 
liouH irilli ollirr I'liiiln. Art. 13. g 5, .\1I rnilroad companies 
recoiling and transporting grain in bulk or .itherwise, shall 
deliver the same tu any cousignee thereof, or any elevator or 
public worehoUBC to which it may he consigned, provided 
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Boch oonsignee or the elevator or public warehouse cau be 
reached by any track owned, leased or used, or whioli ohii be 
QBed, by such railroad companies; and all railroad companies 
shall permit connections to be made u'ith their track, so that 
aoysach consignee, and any public warehouse, coal bank or 
coal yard, may Ije reached by the cars on s/iid railroad. R. 
S. life?, p. 73; S. & C, p. 165; Cothran, p. 31. 

108. The words "ftin U rftnhrd" do not mean reached by physi- 
(Al possibility, hut hy a track which the company has a rijrht to list*. 
If the place of consijijnment can be reached by any track of which the 
railway company is owntn* »)r lessee, or which can !w lawfully ustnl by 
it, the company is bound to deliver at that place, f. li, a* Q. U. li. v. 
Hutit, 1 Brailw. 371, 38rt. 

109. This se<-tion does not re(iuire a railway couipaiiy to do any 
»i*t it has no right to do: <■. //.. to use another coiiipanv's track without 
Hwnse. f/ot/t V. ('. li. cf- Q. IL Ji., IKi Jll. iW. 

110. It seems that the last clause of the above section, reipiirinj? 
all railroad com panit»s to in^rinit connections to be made with their 
track, so that any jmblic warehouse may Ix* reaclhsl by the cars on 
wich railroa<l, changes the rule announced in Pcnjth m- n/. v. r <t'' A, 
fi. H., 55 111. \io\ Vinrrut v. r, d- A, H. R., tl* HI. 3;<: Piuph i.v nl, v. 
'.(t- .V. \y, 10/., r,7 111. 4-Mk f. fi. d- V. /^. /^. V. y/o///. I Hradw. 3S7; 
%r V. r-. Ji. d- V. /^. Z^'-. -'-i 111. ♦>ll. 

111. FK.\n)rLKNT WAKKHOl'SK IIKCKIITS passuf/d oj Inivn 
h enforce pron\sioN.'< af Art. Vi- rule of cojislruriicftt. Ak'I'. 
13, § (). It shall be the duty of the j^eneral assembly to 
pass all necessary laws to prevent the issue of false and 
fraudulent warehouse rocei]>ts, and to ^ve full (»tt'e(rt to tliis 
article of the ccmstitution, which shall l)e lib(»rally constrmMl 
80 as to protect producers and shippers. An<l the enumera- 
tion of the remedies herein named shall nnt he <M>nstrued to 
<leny to the jyjeneral assemldy the p«>wer to prescribe by law 
sudi other and furtlier remedies as may be found expedient, 
or tt« deprive tjiiy person of existin<^ common law reniedies. 
R. S. ISST, p. 7)5; S. cV C. i>. lUG: Cothran, [>. *U. • 

112. Inspection or oi.mn — hurs fo mjulfifr. Aii'i. I'J, 
£ 7. The freneral a>seml»ly siiall |)ass laws foi- the inspection 
of grain, for the protection nf pr(Mlm'f'r.>, sliij>i)ers jmd receiv- 
ers of j^ra in and protbuv. 1{. S. Is^iT, p. 7.'^; S. A* ('., p. W\\ 
Cothran. p. 31. 

llll. It was r<»inp»'t":it T(» '['•\*"S'iX'' tn tiii- r.iihori'I ai:-! wjip-i-'ur-e 
f^)ltnius>ii<n ?h»- ji-'Wer ti «i»:;»;'»l rh*- .-'i'f'«'t nl W,*' i;, ;.ti-t.:.,f» of 
^rjiili. :in«j the law dI ti.i.- >:;i:.- 'il; T;;;i; .^iiI,...,-I \~. :i v.iil'l I 1 .. I'", I, It: 
\.Hnii^*i\ iU Hi. :^:T. >-■ ,^nA -JT-V*. l''\.\. JTT " L'~A. 'i'>\ .'rd. 
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CHAPTER 22. 



ClIANCKIiY, 

1 1 4. I'liivATE rdru'ditATinNs (//scdi-ri-// /i//. ^'i'l When a 
corpnrftti'^i]!, otluT Hlfiii n iiimiiriiml nirpnnilion, is liefenilant 
to a bill iir i»'titinii ]ii-iivi]i^' ilis.-iiviTv <<( ;mv |iiii)pr or matter 
allegPil til \n- iti tin- r.i^t.Jy ,.r nilhni \hr l^imwlMKe ot aiiy 
officer or m^'itjI nf \\\<- Jrl'cmlaiit. it sIimII iiut he iioressary, for 
the i>urjji>si> of prounriii;; siu'h discovery, tu make such officer 
or agent ;i i!i-t'i'[iil:iiil. but the unswer tuiicliiug the paper rtr 
mattw I'liiircDiiiii,' which ihsi'iivery is sought, shall be under 
the oatii ol' riiich i^ll'u'ur or agt'iit the same as if he had been 
made {tefeiiihiiit; provideil, ii< i corporntioii siinll be required 
to procure such answer inidpr the oath of anv persou not 
under its roiitro! at the tiniR when the bill is' filed. R. S. 
18H7, p. -il'i, S '-i^; W. >fc ('., p. 404, S 22; Cothraii, p. 188, 
g 22. Ib force Jidy 1, 1S72. Laws 1M71-2, p. ^V^H. This is 
a new section, not in the prior laws. 

lih. \v-;"m:"i .■..lifer: ^■> i"v '..'■.;.- '.'./. ^-^f. •'.,(, , Tlip answer 

of a I'i'i I'-'i ■' [...,■].■■.. .,,.!.,., .■ ■ ,.1 i,,it untler oath, 

Ilet'ori' n, , ..-■! I.-Diiie niauuginB 

ofliciT Mil ■ '■ ■ ■ ■■ ' ■ I ■ .■.■.■■! ■ ^l■ iiiaik- a party. 

Full.,., ' ■ ■; I. .. Ji !■. -'^^ ::■.! 



CHAPTER 24. 
CITIES VrLLAfJKS AND TOWNS. 



1 1 7. I'nwKR-s OF cirv COUNCIL IiM-fiHott, (jyaiJe find crosn- 
iiitl of niHniaift'. .Vht. 5. S !■ The city council in eitieti, 
and prosidi'iit and the boant of trustees in villages, shall 
have the following powers: # « • « « 

T'rrnhi^tifll' To provide fur and change the location, grade 
and cr..ssiin:s of imv milroad. R. S. 1,HS7. p. 247; W. A C., p. 
M\^: t'ot}iniii. p. 227. See pns^t l'J:tr.-i;;ii:i, oitsn ^iwi 

IIH. Haflw-W TiiACK i\ en '. —•.«i-y. 

ami llx its tcniiinMl rKanls, is kii1i|ci i i- .- [^■■\ [-. i i.u- m- iii.'litto 

i^(in8trii''t its road ii|i(iri or io-voss ;iii> .-.ii. ol .u iiiiv iinoitHHrtiiil city 
without tlu' assent of. siiHi city. Tins iini\i.Mi isa limilatioiu'l" [jower. 
ami in an I'xcliislon of such railvoiiil I'roui iiicorporatwl cities, except 
upon compliance wiUi its conditieuB. Before such railroad can con- 
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Btnict its track in or through an inoorporateil (tity it must first obtain 
the consent of the common council acting in a legal manner. HHu-y 
r.Ch, d' W, Ind. R. R., 6 Hrailw. 172. 

119. Same— co/ij^f/i^ hntn obtahutl. liiasmucti as the railroad act 
contains no provision as to how such consent may be obtained, the 
action of the city council must in? governt^d liy the* provisions of the 
g^eral statute relating to the incorporation of cities and vilhiges. fh. 

l^ PowEK OF <:iTY--/o mjuhite ra/frmid.s. Cities have full 
power to regulate the location and us(> of railroad tracks within their 
corporate limits. This is a public power or trust and can be exercised 
by the corftoration when and in such manner as it shall judge best, 
hut such power cannot be delegated to others. lb. 

121. Ohdin.vnck oiviNii KKHiT rifrttiinttj hi Jt.vimj htrathm^kW. 
In ^ving consent to a railway company to locate its track upon or 
over the .streets, the council uiiist prescrilie tlie location of such road 
with reasonably detinite lines; and if it fails to do so, but delegates to 
therailwav coi))i>anT itself a discretion in that respect, the ordinance 
Will be void. Ih. 

Xti. An ordinance granting i»ermission to **construct, «N:c., one or 
njoretrai'ks ♦ * * commencing at the southern boundary line of 
thf city of ('lncag<». at som«* point within H)J) feet «)f the west line of 
Stevari Avenue. aM<l thence n«»rthwar<lly * * * parallel to said 
Hvenue l<» its inlerscc-ti<»!i witli 'Irove street, then<*e * * * to such 
terminus as it may establish between the t-ast bank of the south 
brauch of tiie Cliicatro rivir. and the west side of State street, and 
between .Sixteenth street an«l the south line of Van Huren strei't," is 
Void for indefiniteness. Ih. 

125. OKLK<tATioN or ArxiioRiTV. The ordinance further pro- 
vidnl that the company mi^ht permit other railroad companies to use 
the gaid railroiul track "upon such terms as may be agreed upon by 
i*aid companies." This drlcpaticm of ])ower renJlered the onlinance 

■ Void, U-cause its exercise would r.-sult in a d«*privatitm of the city of 
the control antl regulation of a portion of it> streets. Ih. 

124. iN.ii'NrTioN. .\ railroad company having no power to eon - 
stnict its track in a city except by rou^Hnt of the city council, if such 
consf-nt is vttid, a i-onrt of equily'will have junsiiiction to restrain, by 
iiiinncti«»n. the conii>any from fXt-rcisiug such power. Ih. 

\t', I'oWKK OF III Y- t'» ;/r'fnf injlit fur inilnniil in ti str**t. A 
city has the |N)Wcr to authori/e titc laying of railroa<l tracks in its 
strwts: and where a city und«*r a n's«>liitinii adopted. c«»nveys a strut 
alwolutely to a railway oniipany, tli«' i«'soluti«tn and deed will trive the 
Cfmjpany the riuht to construct, maintain and ojM*rate its tracks \\\y\\\ 
the street, and wht n such ri>flit is exen'i.srd. tfie <-ity caimot n-sinne 
the grant to the exclusion of the companv. Qnhicif \. f\ If. & Q.H. 
A.Vn!lll. 21. 

126. The recognition by a city for t>ver twenty years <jf a n'sidu- 
tion granting a right to lay railroad tracks in certain streets h^ bein^ 
in force. an«i its acquiescence tli»Meiinder. affords presumptive e\i 
dencp of its due pnMiralion. ///. 

1S7. Moi>K Oh <.K.\NTiN'«. i:i<;ht. Altliouyrb a «-ity cliarter may 
pn vide that th»- ejty <*oun''il ^.hall have pnw«'i- to niak*- all ordinam iS 
n»^essary and prop»T for cai lyinir iritn ♦•x«riiti«ni the puweis sjniiiinl 
in the charter, itj'- action n\ thei-ity eiMiiwil. fhnn;;!, jn the fnim iif ri 
re.siilution, in connerti^n with it-i iIitiI ^rantirii,' th*- u-^e ui >tre«*ts lor 
riilroail tracks*, will lie a snilicient irrant ot prinii^inii to so um* the 
streets. Ih. 

12H. Hi«;nT rii vw innii. -''ms* nt n.\ tn stiffs. Inder the 
general law a railway compaiiy has authority to select its own route. 
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to lay out its road and to constTuct the same; and this power, by 
necessary implication, carries with it the power of fixing the t«rram^ 
points of the niad. siilijert only t*) tlie limitation that the construction 



parts upiiii in' ui- ii /'■'■. 

130. I'lider Hi' .. ' iii^u, it is not necesBary as a condi- 
tion prwedenl tn i . ■ ^iiih'oad within a eity, or to its con- 
BtriiL'tJiui vvilliiii 1' . iMiis of lis lines iis'aip nut within 



limits. I . I ■ . ■ .■ ■. ii ■ . ..■ijit at 

which 1^' ; ■ ■' ,.■■,■ I .1 : ''■!■■ til be 

intwsi'ii. .. ■■ 

ci! to ;i I i 'ini its inad ai-rosr. stri'fts ut any 

poini.i" ■ ' ■■ '■': williin a L'iveu ciistricl, is not a 

dt'lrf;;i(]'i ■ ii'^; ■■! [■. ■■! ■]-, ivhli'li I'un i>iily be I'Xciviscd by 

il iiii- |i'.\\<iii -.i:!- ilii' \\nr III' Ihi' niiul is given by 

■;■■■■■ ■ . .iiii|.,iii\ aliuic. ;iiJ!i iiuT tn t lie riiv aiitlionties. The 

■ Il.i. |iii».t 1.1 ijL^ikc |.i(ivisii,ii i.ir Ihe locatioiiofa 

,.i, ; ■ i!- iiriiil-. lull III I |iiF\vir ti> lor. ill'. 'I'liat power is in 

L.,'' i.iil.\ !■, iiiauv, siiiiicrt i[> ~.iifli jiriivi.--iiins for thu loi-ation as 

Ihccity .iniiK-il iiLiiy make. /'.. 

133. Thi! mure tixisti-ncd ol" a powi-r in a city council "to provide ' 
for the locatioii, tfiide and crossiuus" of railroads within the city, and 
■■to i!han[;c tlif li":iliiih. L;rjili- (luiI iTussiims" of ruilrojids, nntil exer- 
cised. !-■■ !'■■ Ill: I i!,. |i-'A' '■ .■! ,1;' I'.'. I '..lid iMnipany to 

i:{-l. I ■ I . ■ i: . ....>-■; \ ■ II ail ordiiianw 

that till' |.. :ii : I'.'. ' I . . ■■ ■ -\{\ U iii'onthe 

condition Uiai i;i. ■■• ■ ■ . ; ..I'liv i.iilrnad 

coiiipaiiicf, niiT I ..,;■. I ■:■■;,■ ■jii-Tithe 

riirlit of entraiii'i r ; ■ i' ■ ■ ■ ■ . i load, 

therein anthcn'i/'l , \ ' i . ■ ■■,: inn^i^d. 

does nut vriiihT 1 -j-.- ■ iin .lii'i, .i ■ it i'"'!!! i iii>. ■;, till MJIroad 

coiilp;iii> 111. |.. .w . I ■ I'niii it hv lau. D<n' ikies il deprive the city of 
any |.i>iM r v. ■ . i ■' ■' 

I3.'i. \<i J .'i III); a railroad conipimy li<M^nse to cuiiatriict 

its tr.ii-l, .ii iiLj "I ..< I I-- Hli' sti'eets and alleys of a dty, upon the con- 
dition I hat it sli.ili ["Till it any other companies, not exce.vliiijj: i«'o in 
ntiiidiiT. 10 nw lis iiiaiii traek tipon such fair and e^nitiiMe terms aa 
may he atireed upon, wdl not he e»iistriied as prohibiting; the eoinpuny 
fro(iileiisiii!.'1heiise of its Iraek within the eity to mole than two 
other (Himpiini-'s, -^m-li prnvi-ion is a limitation, not upon the right 
of the i'fiiii|iaii\ io ailiiiil iitlii'r innipaniea to a joint use of its track, 
but upon tin' i'\-ilini\i' I'TiiipMiicnt of the estate granted hv the city. 
Cliie'i-jnw.'h.iV if /..-;. /,■./.'.. lUO 111. 73. 

138.' I'nrlei llie '.'III ami -jrilli I'lauses of S 1, Art. 5. of liie general 
incorporation law, the eemmim council of cities incorporateil under 
that law, is vested with the exclusive control and r^ulation of the 
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rtneto of their dties, and with the power to direct and control the 
lootion of railroad tracks within the hmits of their cities; and being 
ineonsigtent with the 9th clause of § 1. Art. 5, of the amended charter 
ofthecity of Chicago, adopte<l in 1S67. must prevail over the latter. 
Chicago Dot'k dr Canal Co, v. liarnttf, 115 111. 155." 

157. A city council may gmnt to private individuals or to a private 
corporation, the right to lay railr()a<l tract ks in the streets connecting 
with public railway tracks previously laid, and extending to the man- 
ufBcturing establishments or warehouses of those laying the tracks. 
They then oecome part of the railway with which they connect, and 
are subject to public use and (^ontnd, as other railway tracks. Ih. 

158. The only authority that can call in question the right of a 
reilvay conii>auy to construct its traek along or across a street or 
liiKhwiiy in an incorporated city or village, is such city or village. The 
county authorities cannot even <iuestion the validity of an ordinance 
of a I'ltv or village for tlie construction of a railroad within such city 
or vilJaire. f'nok Cn. v. Unnf Wrshrn Jx\ It, 119. 111. 218. 

IW. (iRANT OF USE OF sTKKKT cONsTiirKi). An ordiuaucre or 
J^solution of a city appropriat(>d ('tTtain streets to a railway company, 
**s(»far as said company may rciiuin* to appropriate them in crossing 
them in the ronstructiou of llieir railroad tracks, switches, turnouts, 
jStc. ami other macliiueiT and fixtures u> hv use<l or euiployed by them 
ju operating their said*roa<l, suhjeet, however, to this proviso: that 
"i^same shall be oceupit^l witli as little (h'trim«Mit and inconvenience 
*•« p(«4sible/' and re<iuiring th«' crossings to »'e so gradeil as to make 
Jne«^l)ankments no obstruction: //* A/ ilmt this was but a provision 
'or a joint use with the public haviutr (MM-asioh to use the streets by 
other imxles of travel. ^7. L. A. d- '/'. //. U. li v. IhlhrUh, — ill. -. 
'ilhlJune. IH^T. 

140. Vacation nfth* rofr rf/ninff, d^f. A public stn*et or alley 
<^ be vacated or closet! only i»y the city council, and by it only upon 
*thre<»- fourths majority vote of all the aldermen authorizcnl by law to 
oeelecteij, to be taken by ayes and noes and cnten-il upon the record 
of theprocenlings of the council or board. Jh. 

141. PuBi.n- BOUND nv lawkii. <;kant. A city has the power to 
4llow the construdion of a railroad upon or over its streets, and the 
pulilic will be bound bv whatever mav Im* law full v ch)ne in regard to 
the streets by the. city.' rf,. a- iV. IV'. A'. h\ v. /^o/>//. m 111. 251. 

142. NuisANrp.. A railroad track laid upon a street of a city by 
Jiuthority of law. properly constructed and t)perate(i in a careful and 
Jikillful manner, is not in law a nuisance, rf,, d- B. III. K. H., v. Lncb, 
118111.2113. 

143 Conditions -Ithnliinj us n cnntntnt. When leave is given to 
lay a railroad track in a street on conditions which are a<!cei>ted. this 
will c*m.stitut4»a contract binding uptui tin* (-itv which it may not <lis- 
regard, bv imposing further conditions and l)urdens. Pronlr v. W 

mt. ny,,\\H\\\. ii:i 

144. PowEU OF CITY //; rompri fcnriny of railroad 
trru'k, Ttrcnly-ithih, Hn YkHiwiw. railroad companies to f<Mice 
their respective railroads, <»r any })(>rti«)ii of tln^ sanir, ami to 
construct cattle guards, ci«».ssin^'> t)f striM'ts ami puMic roa<ls, 
and keep the same in rej)air, within tin* limits nf tlio cnrpo- 
ration. In cast^ any railroad c(»nipany shall fail t<» comply 
▼ith any such ordiIlaIlCt^ it shall la^ liable for all dnniagea 
the owner of any cattlo or horses or other domestic animal, 

-3 
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may Hiutain, by roason nf injvirieB thereto while on the track 
of Huch railni!id, in like mniiner tiud e^^tent as uucler the gen- 
ftfjil liiwH of thJH Htiite, rtitiitive tu the fencing of railroads; 
and uetioUH t'j r(*(:i ivi^r wui^h diiirmgea may he instituted before 
any justicf! of tim \n\iun' nr uther uoiirt of competent juriBdic- 
ti.m. I It. H. 1«H7, |). -^7; H. A C. 4«5; Cothran, 227. See 
I«*t l.'ilH 17'.)!l. ] 

14r». I'oWKlisorcn'v ruihrtiiijliiijiiii'ii — grade of track — 
ililflii-x. Tin-Ill !i~:ifmilli. Tn n.'quirc niilrond cinupanies to 
ki!i!ji (liit;jii''ii 111 niiliMiid croMsiiifis of titreetfi, and provide 
prolirlj..:, riv;,ii i ii.]iii\ to | uTMiiiw (iiiii property in the iise 
'if hii.l] ■ li !■■ I. iiiip.l >iicli niilnmilstu raise or lower 

tintiii.:' . : ! ■ 1" roiifiiirii 111 ;iii_v i^Trtde wliich may lit 
any Iuim I- ■ ■ I .1 1 1- InJ li\ siirh cit_v, iiiiil where such tracks 
run li-nt^tliui.sf of luiy r^ui'li slrcet, alley or highway, to keep 
lliiiir niilrojid triirku im a lnv^l with the street Biirf iice, and so 
limt hiii:h tE-iiitkK inaj' he cnisMed at any jihice nn such Btreet, 
allny or hlHhwiiy. To t;iinij)el iiml reijuire railroad compa- 
iii'iM to (ii;ik'' mill ki'i-p open and to licop in rdpiiir, ditches, 
dniiim, Mowcrs and I'lilveitrf idong iind under their railroad 
tracks, so tliai llitliy iH' wtat^naut poolw of water L-annot 
Htiind on thi-ir {li'oiuidt^ or ri|jljt of wity, and so tliat the natn- 
ral ilntiiiagi' of ndjjicunt property sliidl not he impeded. [R. 
S. ISH7, p. •2-47; fS. & (.'., p. 4l>5; Oothran, p. 22H. See post 
'2150 -IX',:,.] 

mi, IH'IV CO iu.;i;i' vi.Mm\\~li'il.i.litij /or iie,lhi:l to itu so. 
>.-.■ .SI. I.. V. cl' v. //, /,'. /.'.. V. Iiinui. TM 111. ISif: /. r. R. H. V. EhTt, 
71 lll.:i:i'.i: /',(!■ /',/' /.'i/,\. f 7.<v^.;'7. 11'^ lll-ll-l't: r.. S. it- M. s. a. R. 
V. .N'o-/, rl-ii'l. -i lli-iuhv. :(iJT: /,. -S. A- M. «. /;, H. v Kavh, U Bratlw. 
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oil law in force at the time the coinpany wjis creatHl: Hthl, that tlie 
ordiDaiice was void, and that the legislature itscll' could not iMi])use 
this new burden without niukinK coiniifnsation. /. t\ It. R. v. lihmm- 
ini/tou, 76 111. 447. 

150. PoWEKa OF CITY rjirndimj sfrceia (tcross rail- 
road. Eigliiy-ninth, The city council shall havo power by 
oondemnation or otherwise, to extend nny street, alley or 
hi((hway over or across, or to construct nny newer under or 
thioagh any raihiiad track, ri^ht of way, or land of any rail- 
road company (within the corporate limits); but where no 
ooiU[)euBation is made to such railroad company, the city shall 
restore such railroad track, right of way or lan(l to its former 
state, or in a sufficient manner not to h.Mve impaired its use- 
fulness. [ R. S. 1887, p. 250; S. & (J., p. 472; Cothian, p. 232. ] 

151. Use of stkeet by railway - petition of lot o/nters 
fv»ce8sary. Ninciielh. The city council or boaril of trustees 
shall have no power to grant the use of, or the right to lay 
d«)wn, any railroad trai^k, in any stre<»t of the city, to any 
fiteam or horse railroad company, e^ce])t ujion a [)etitiou of 
the owners of the land representin*^ more than one-half of 
the frontage of the street, or so mucli tlioreof hs is sought to 
be used for railroad purposes. IK. S. 1887, p. 250; S. k C, 
p. 472; Cothran, p. 2o2. See Horse k Dummy llailroads. 
Chap. 6(), § 3, and Railroads k Warehouses, Chaf). 114. See 
post 1235-130:1] 

US. A compliance with tliis iMimiition is an esat^ulial prerequisite* 
to a valiil oxecuti<»n of tlie power. ///'Av// v. <'h. cf- U'. I nft. R. R., 6 
Hradw. 172. 

153. Pktitiov. a jM'tition t«» tin* comrnou rouiicii tnr the rij^Iit 
to construct a railro:ul track alonj; a pul>Iic street, is suflicient. if pr«i- 
BcQtetl by owners representinjr nu»re than one-half of the frontajife of 
soinuch of the street as is souiirht to l)e u^i-fl lor railroad purposes, 
Hrhwh^rt V. U'. r, tt- W. R. R,. 1(» Hradw. 3i»T. 

154. Company takes .v//^/V/7 to tlmnnifts. When an ineorpo- 
rated city, hy propi»r ordinance, authorizes a railro;id company to con- 
struct and operate a railroad in a street, tiie company acqiiin.^ the 
riifht to buihl an(i OfM-rate sucli road witlmut interferencre hy tie* pul»lic 
or individuals, subject however to the liability to res]K»nd to the 
owners of land abutting on the street, for such injuries sustaintnl by 
them in conscniuenee thenfof as are to be deemed lejral oleiueuts of 
damajires. f'h. rf- W. Ind. R. R. v. Ihr;/. 10 Bi^dw. a»7. 

155. Horse ANrM)iMMY UArLuoAh. The provisions of subdivis- 
ion S^'. § 1, Art. 5, of the act relating; to cities and villa;res, so far as 
thev apply to horse and dummy railroads iucorpnruted uuiler th<' treii- 
eral law.are rei)eale<l by thea<'t ot 1>S74 in relation to horM-uml ihimmy 
railrrMuJs. and under that a(rt, no j>»titi(»ri of the ad. join; n;r F"*"P<*i'ty 
owners is nei'essary. I/ttnt v. f'h. d- hunmui Rn./iS) Ihalw. 2vj. 

156. The provision requiring; a petition of pr^ju-rt\ liolderN, has 
reference only to cases where th<' ''ity may propose to ;rrarjt the priv- 
ilege to a railniad company to run {xUm^i ii street for a ijiven jlistance. 
and not to a case where th(r roail merelv erobses the stre<»t. f'h. ct \V. 
Ind. R. R, V. Dunbar, 100 lU. 110. ''"^^*.., 
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157. Use of track for freight tars. When a railway com- 
pBDj lays its Iraclt iu a street of a ctty, havinit the rifflit to construct 
a track fur passennf r cars only, th p city, under g 62, clarise 90. of arti- 
cle 5 of the general law, han no power afterwards to grant the use of 
the track for the operation of freight cars upon it, except unon a peti- 
tion of properly owiiprs upon the si reel, aa required by the statute, 
and a grant of the usi' of sinli tr;iik for freight purposes without any 
petition, IjeiuR void, such use is unlawful and a public nuisance, 
which the state may cause to lie aliJitcii. Mi-I'uiinty v. C. & E. R. R., 
112 111. HJI. 

Niof S 1. Art. 5, of ihe ijeneral incorporation law, is to 
I including buth curjiorations and individuals. The 
■." in till- i-laiise must be held to embrace natural per- 
curporatlons. rr.. Ih.rk <t- Ciiiial Co. v. (Jarrity, 115 

KINS TO I 'ETiTioN—ft/«'/ (■(/;/ im cittj. The property 
["-liljiiii lof lici'iisi' to a iailwa> I'Oiiipiiny to construct 

■.""■■^■."'..■ll,...'i(y'!'o''io,-il', '■. ■' " ',', /'■■.fi-ight 
enccpi 1M-" '■ ■ ■ ■ :i ■<■•'■'■ '■'•■i'l< V. ^ -' ■■ li- l!i 113. 

UHI. ^\ in ■, - - I <,i- r']in|.|:iirv ii.i.jn ;;s s > . i -. m;^ . Tiider 

the municipal iintli.'iitiis. i<> ;ii(liiori/i' tlic li(yiri){ol' u laUroail track 
over tir alnriir n ;.in-.(. I'lii' m\ ii> r::\ i-fil in IK71, does not require the 
;i.s.scnt ol'tlii- :ili\itliiiL; lol owiiiis, and in ilii- atiseiii.-e of any spocial 
staLutorv ni-'ivisinns ii'ifiiiriiii: smli ii'^^'iii. it will not be necessary. 
Wi.uihi' l-'nU"-.s. A-. ,S/. /./■, /,•,.,., vr. Ill ir.li. 
mi. In cilii'saDil villain'^ i-i-;:;iiii/i-l iitnii'i- iiic i,'.'iii>ral incorpora- 

this nile liiwa not iipiilv. and Ilir .issini, ni' ili.> ivi|iiisile number of 
abutlinn lot owners, will !"■ ivi|niivd, as w.'ll as that of the muniei- 
palitj. Not so. hoivi'vrr, in a i-ily under a spivitd charter containing 
no Hiich provision. /'.. 



CHAPTER 27. 



Ifi2. CoM.uox c.viiniEiiH— ?/w//«/iV»ii vf mmiii'oi lair lia- 
hilihj. S} 1. h'r if nuiclvil hij Ih,- Prople of fhr Sfute of 
IlU'ioi^, rfpi-f^nilril hi llir Unm-nl Ass'-mhli/.- Tlint when- 
flvpr any iiroptrly in rocciviv! Iiy n coiuinnn cnrripr, to be 
trniisixirteil frnm ntio \>\i\cp to muitlior, witliiii or without this 
Bintf, it sliiill not bo Inwfii] fi.r siich cnrripr to limit hit; com- 
mon Ikw liuliilitv safolv to (k-livor ,^ncli iirnportv at the place 
til wbieh 111.' snri.f i-; |.> lio tniii~].Mi-|...|, In any stipulation or 
limitation o\prL'-.^M'il in the r<Ti-i|jt ^'ivni for cucli prtiperty. 
fli. S. 1SS7. p. ;;ii;; S. .\ C. p. '^r.■>: Cntlinin, p, S(H. This 
act IK wiilmtjiiiliiillv rf'-'Miacti'ii ns to railroail covporatione in 
th(! railroml ami warolioii-' not. So,> S ;i;i of tliL- act ontitled 
"An net in . elntion to tlna fpticint; ami operating railroads." 
api)rove.l Mnreb :il. 1W74; in forci Jnly 1, lfS74, ami notes 
thereto. Hee pout 2330 -2442. ] 
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CRIMINAL a»i»n. riiArrKK ;^ imvi>u>\ \ 

9eaL j ifx "WbiwersliMll brinj: iuio tliis ?.t:«to. whothor in 
the packing o»f g'>slsi. or in iinnu or j;r:\ss soo,l. or othor^MHo. 
uiyseedof the Ciaiaila tlustlo. ni\il porniit \\w sruuo (o l>o 
disseminated eo a^ U* vt^p'tato on nny limtt in this sfiUo. lUhl 
whoever frh all permit nny I'amula tliistii^ to niMturo iIm nooiI 
on any land owueil or ixvupioii l\v liini. so thai llio snnio \h \^r 
maybe disseminnteiL shall bo tinoii not h'ss than ^\0 nor 
niore than ^1(H): the tine to bo \m'u\ to tlio fonnnisriionorM of 
Canada thistles, if any is ap|N>inteii in tlto town, proiMnet. eily 
or village, or otherwise as ilireeted l»v \\\\\. | Iwiwh uf ISii7, |». 
79, J5g 1, 2, re-written with penalties* altoroil. I{. S. bSSV. p. 
433; S. & C. p. 7t)5; (\»tliran, p. I IS. | 

IM. (^n*rt whether this is iid! an atliMiipt torrKulali* iiitiM- Htiiti* 
commerce, ^^ee Animals, 1{. S. Iks7. rhap. \ p. \UK s. \ r.. p. iivii. 
^'othran. p. H>4. 

165. Canada THisTLKH rnllntmls tn tlrHlmtf. :\\ If 
*ny company, assoeiatinn or prrri<iii <»wiiiii|% riiiitiMlliii|f m- 
0))eratiug a railroad shall n*fnsr or h<-td<'('t h> •lij: iipiinij liJM 
^rny, or take other <'»^rtairi iim^mms nj" rxti-iiiiinntiiij^ ( 'nmulu 
thistles and other nnxiiMis w«'<mIs thnt. imiy ;il any tifiM* bf^ 
growing ujx)n the rij^dit of wny or otht-r |jind>t o| mifh londw. 
or appertaining th«*ri*to, th«?y .'-linll br. fin'-d f'oi rmh ojl'niii-.n 
not less than ^)i> nor nion* than >''J<M); tli>- Dm- to b«>. pni/l im 
in the precHdin^r r^-fti-.n. | in li<'»i .,r i,. H<i(i, p. :;;^<;, -,;;; i^ =/ 
R. S. lx>7, p. -a:',*); S. a T'., J). H',:,- ('.,fh/^oi. p. Ms | 

16tt. Common < U.IMI:!:- Imhililji Jf/r ffrf/--: Nrtfhf/ifif r, 
J 4i*. W hi>t:Ver, lifiviii^' ji»-rr'in;il ri.;:;in:^i>ni^-ii( or r#.ntiol i,f 
or ov^r fttiv --U'aniboitt. or otli»*r puiiljr r-on .«• , Jiri/«- ii.'«-/j f^,/- 
U*^ com Hit'., n f^rri'i;/*'- «.'f p»-r-'.ri-. i- I'riil^. r.I' i'r'i->'. mr^ 1 '■-:-' 

1 " * I 



»LL-=- ry»-::,^r -. 


J •;.-•■■ 


1 


\ ..- 


t:;-- 


c-r:::.:r:-. ;--r.i 

• 


9 

^ • r 


• 

• 




. .» 1 


vr ii.^: L- : -. 
"">. •_. -ii.---.:.. 


■■►•-■ , . 


■ ^ 
• 


*.'^ ■ 


1 f 


!♦:. .! ■ 


ft 






• 



I' 



r - • ; . - J i •! I . r » ■ ■ i ; /■ r » • I . -■ J , . ; i 

■ ..<'•■.'■•'• I ■. . ' ' . I • ■ • • ■ r "■ 



/' /' 



1 tlm . - . , . 

I T-T ' ■ 

r.«t*: '■ r.. »-... .••..-.. 

*tL'U. i..- 'V ■..- -;'....■•• 

Jil^-l '.rt^r. '. i^« !'. 1.'". '■ .' • .r^i. I I ui,.!!/ .'. ,r 

ft ■ * 



1 



W^'/ 



Kailuoads, Warehouses, 



rest, wntor Hiiil feeding, for at ieiist live consecutive boors, 
unleBB delayed by storm or accident, when they shall be so 
fed and watered as booh nfler the expiratiuii of such time as 
may reasonably be done. When so unloaded they eliaU be 
properly fed, wjittired iiiid sheltered duriiig such reet by the 
owner, cijusignee or permiu in (.ruatudy tliereof, and in case of 
their default, then by the railroad company transporting 
them, nt the expense iif siiid owner, conHignep nr person in 
custody of the same; and such company sliall have a lien 
upon the aniinalii until the same is paid. A riolation of this 
section shall subjecl. tlie offender to a line of not less than 
$3 nor moie t.lmu S^-^ilW. [l-awsof 18(i!t, p. llo, IKi, §§ 5, 6, 7, 
re-written; 11. S. 1SW7, p. 44(1; .S. & C, p. 7G9; Cothrau, p. 451.] 
161(. Kmdezzlkmkmt - % t>j}ivvi-H uml nijcnh of corpo- 
rulloiis. S 7'). If liny otHcer, agent, clerk, or servant of 
any iuc(ir|}i irated coiuiiany; or if a clwk, agent, servant or 
apprentice of any ]iei:*oii or tJipiirtiuTship, or tiociety, embez- 
zles 'ir fiimdulentlj converts to hiw own use, or takes and 
secn-les wiili intent wo to do, without the consent of his com- 
pany, employer or master, any property ol such company, 
euiployei', iniistci', or aiiothev. wliieli has come to his poasea- 
sioii, or is iiuiler his care hy virtue of such oftice iir employ- 
mem, he KhidI I"' deemed K^ilty of larceny. [In place of 
6 7(1. K. fi. 1H4.'-, ]'. \l>-2: H. W. IS«7. p 446; S. .fe C. p. 776; 
Cothniu, [I. 4-)(. I 

170. Kmiiiv,,ci.i:,mi:m >if >-iuli-<i<i<i lich-l. ^ 77. When- 
ever any |iei-ioij i:i the employ ot any railroad company, 
wlieUier miu-Ii coiiiinaiy iw ini^or])ornt.ed by this or any other 
state, shall tivnnhilenily iiegiect to caiicel or return to the 
proper ollicer, e.iiii|"iiiy or aj.'ent, any coupon or other rail- 
road ticket or )ja>s, «ith tin* inlent to |wrniit Ihe same to be 
used III fra;Ld or Jiiims ot :iin siii li cojnproiv, or if iiiiv person 
nhall st.-al or eiube/./l.' .iiu' ^uch eiaiprm'or other "railrtwd 
ticket or |iasK or sh.^ll tniNdiLl-iillv i.taijj|., <>r |.rint.. or sign 
any nuch licLel. nmpi-i' or ,.i-. ,.,■' shall fmmlulently sell or 
put ill circuhdioii anj sncli ticket, coupon or puss, the person 
so otl'eiidiu^ s!i;dl lie [luriislieil Itv imprisonment in the peni- 
teutiarv lor the term of on- venr. 1 Law sof 1H.59, p. 154, § 2; 
R. S. 1SK7. p. 447; S. .t C, p, 777; C\.thran, p 457.] 

171. M.\jjrioi-s .«;siHiKrTo ii.\iLiu).\u iiinrdi'rforcatis- 
iui) ilriifli liij, 5 1*^'". Wln-everwilli' idly, and maliciously, dis- 
jiliice.s or ri'iiiov", aiL\ switcli, si'-'n^il. <'v mW .d' any railroad, 
or displaces, or ri'iiioves, any ^iL■'' ' "'' ^j 'I'l'- lit;lit, from any 

liridge that is built ai-n.>s any c * !■ :■ ■ - in this state. 

or breaks down, rijis up, injures- ■ r \--u-^^- i-ws track, bridge 
or other portion of any railroai i, or plnces olisiructions thereon, 
or places any false uignal upon or along the line of any rail- 
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road track, or upou any bridge built hcfobb any navigable 
stream in this state, or does any act to any engine, jnuchine 
or car of such railroad, with intent that any person or prop- 
erty being or passing on or over such railroad, or over or 
through, or under such bridge built across any navigable 
stream of this state, should be injured thereby, shall be impris- 
oned in the penitentiary not less than one year nor more than 
five years. Or if in consequence of any such act tlone with 
such intent, any person being or passing on or over such rail- 
road, or over, tlirough or under such biidge, built across any 
navigable stream of this state, sutfers any bodily harm, or any 
property is injured, the person so olt'ending, shall bo impris- 
oned in the penitentiary not less than three nor more than 
ten years, ami if in ctmsequence of any such act, done with 
Buch intent, any person is killed, the perbim so otleniling, shall 




ran, p. -482. J 

172. OoNSPlUACY combination to injure raitrouit, § 187. 
If any two or more persons shall conspire or combine to break 
down, take up, injure or destroy any railroad tracks or rail- 
road bridge, or to burn or destroy any engine, engine house, 
car house, machine shop, or any other building or machinery 
necessary to the free use of any railr<»a<l, (»vtn-y such person 
Hliall be punished by imprisonment in tiie penitentitiry not 
less than two n^u- more than live years. [2d Laws of bSiJl, p. 
8, § 1. re-writt^n; it. S. 1887, p. ^Go; kS. <V C, ]). 800; Coth- 
ran, p. 483.] 

173. ilALinors MistniiEF attnniA to commit us to rait- 
rtxid. 55 181). Whoever shall maliciously make any attempt, 
although th(^ same may not succeeil, to phic(» olxst ructions on 
any railroad track, to burn, blow up or destroy any railroail 
bridge, or in any otlnu* way j^re^vent the free find safe passage 
of trains on any railroad, shall be imprisoned in the peniten- 
tiary not less than <me, nor more than ten years, ['^d Jjaws 
1861, p. 8, S :i, re-written; U. S. 1887, p. 4r»;j; S. cV C, p. 806, 
g 241; Ct)thran, p. -18:^, § 18W. ] 

174. Mali< loi's MiscHiKF 'injtui'ncinf/ (tf/irrs to injnra 
raib'iuul, ^ I'.fO. \Vhi»ever shall maliciously Jiire, persuade 
or induce, attempt to hire, inducn or ])».;rsuail«; any person to 
barn, or in any way injun^ or d('sti'«»y any rniirojul l»ridg«% to 
take uj), injurti or di'stmy jiuy r.iilroad track, or any machine 
shop, engine housf, c.ir houst*, ciij^inc or car, i)r oliu*r machin- 
ery or property m'Cr^sary for th<^ opt^ratiun of nny railroatl, 
Hhall be imprisoned in tlit' penitentiary not less than oiu^ nor 
more than ten years, ['-iil Ijaws of 18(J1, p. 1>, g 4, re-written, 
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and punisliment mcreasect; R. S. 1887, p. 465, § 190; S. & C. 
p. .806, g 242; Cothran, p. 183, g 190.] 

175. Railroad ENflI^JEE!t^1, ic. -ivillfiil injury in stock. 
§ 191. Any engineer or peiBon having charge of and run- 
ning any railroad engine or locomotive, who shall willfully or 
nnnecsBarily kill, wonnil or disfigure any liorse, cow, mule, 
hog, or other useful iiiiiuial, shall, upon conviction, be fined 
in a sum not loss thiiu the viilue of the property so killed, 
wounded or distijinred, jiiul CLiiiliin.'tl in the county jail for a 
period of uut less tlinii ton ilms; !unl jiny such engineer who 
shall wantinlv or uiiiu-cer-wirilv i.li.w the engine whistle ho 
as to fiighteil uny tcMiii sliidl \»- li,ilile to u line of n.>t leas 
than SUtnor more thiin .<>". [See /ifl of 1.S74 in relation to 
fencing and opi'rjdiiig niilroaiU. R. 8. 18H7. [i. 1014, S *JJ; 
alsogdOaof Oiniinnl Code; l,aws 184;i, p. 1711, !i l-iO; nnd 
2d Laws of 18fJl, ],. !), S 4; It. S. 18H7, |j. 4i;.^>, ^ li'l; H. .fc C, 
p. 807, S 24H; Cutiintii, p. 484. g 191. Post 20^4-3()H(i. ] 

17G. Malii'IOL'h MLsfiiiEF— iHjinv; /o biiijiiiiiji'. ^ 193. 
If any baggage master, exjiress agent, .stage <lriver, hackman 
or any other person, whose duty it is to hautlie. remove or 
take care of trunks, valises, boxes, pneknges or |)nrcels, while 
loading, tnuisportin- unlnading, delivi-iitiy m- storijif; the 
same, whether or not in the eiri].loy of fi nnlum.l, sterimliont 
or stage noni|)iinv, sliiill wjintoiilv or reikles.-l v injure or 
destroy the Banu\'hrslLijll lio tin<-d not exn-pdiiigS-Jtll). [li. S. 
1887, p. 4Ij5. S V.y-->: S. >V. (-'.. r- Sfi7, ^^ -Jir.: C^thrMJi, |,. 484, 
§193. See act in relation to tVn(-ing;jnd n[„>riitinu' riiilnrnds, 
E. H. 1887, p. 1007, S OS: S. ,t- l_'., p. 11)44. ^ '-'^i; l-'othruu, p. 
1115,^79.] 

177. Railway I'ltoi'EiiTV laking icHhoiit roiiniTif. §242. 
If any pereou shall purchase or receive for sfile from any 
other person any link, pin. lu-nring. joiirnnl, or other article 
of iron, brass or othci' nulnl wliiih ll;l^ l>ei')i tniiiinfactnred 
and is HBedexcln.-.ively C -!■ niilriKKl piti'poses. and which shall 
have stamjiod thereon tin' name ■■( ^orne railrond company, 
or the initial letter then'of, «-itliout the consent iji writing of 
the president, generiLl manager {ir general superintendent of 
such railroad conipniiy, such person shall be fined in a sum 
not less than ^I'KI nor iiioi'e tlinn S,5()0, tind be im])risoned not 
lesH than ten days nor mor.- than ninety. | U. .S. 1SH7, p. 474, 
§ 242; H. A; C, p. 8-jU, S -iUS; CotiuMu, p. 41)0, ij 24-i. | 

17S. Junisrun'toN - f;/;V'(/.-v mi rnilrtHid cur or water- 
crtffl. S 11- When niiy offeiisp is committed in or upon any 
railroad car passing over uuy railroad in this state, or any 
water-craft navigating any of the waters within this state, 
and it cannot rendily be detfriiiiued in what county the 
offense was comrjiitled, the otfeiiso may be charged to have 
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been committed and the offender tried in any of the counties 
throagh or along or into which such railroad car or water- 
craft may pass or come, or can reasonably be determined to 
have been on or near the day when the offense was commit- 
ted. [R. S. 1887, p. 494, sec. 402; S. & C, p. 856,'§ 4G2; Coth- 
ran, p. 525, g 402. ] 

EMINENT DOMAIN. 

179. Constitution of 1848. Art. 13, § 11. No person 
shall, for the same offense, be twice put in jeopardy of his 
life or limb; nor shall any man's property be taken or applied 
to public use without the consent of his re[)resentatives in 
the general assembly, nor without just comj^ensation being 
made to him. fR. S. 1887, p. 50, § 11; S. & C, p. 90, § 11. J 

DECISIONS UNDER. 

ISO. Limitation- -on hf/fsJature. The constitution is a limita- 
tion upon the powers of the lejrislative departmeiit of the ^owni- 
ni«it. FiiJf/ V. Pinplt,, 2 S<:^m. 7l*r Sufrt/n- v. A /tun, 3 Scam. 127: 
Pt^fif/tnan v. Sftitfrri.sftrs, etc.. 19 111. 4(>>; Ma son v. Wait, 4 Scam. 
127; kitfrar(ls\, Pont. H Scam. 4«5; Pnmlf \. Marshall, I Gilm. r)72; 
P»ofih V. /^7///o/r/.*, oGilm. 1; Pfoph \. M'/V.vo/i, 15 111. 3H8: Finman's 
Btinrotf-nt AssofW. /yO///<.s7; ///•//, 21 111.511. 

181. Railway com r any- -////// ^ to mnftftmi, Tmler the peneral 
law of 1W9, a railway rompaiiy had no rijfht to condenm land for 
right of wav without a law approving of the route and tmnhn of it« 
road. amlntrafH- v. J/, rf- A. R. R., 13 111. 1. 

1S2. (.'OMrENsAriON--/o/* propt rtt/ tah n Ijy oontnirtors. A cor- 
poration having? the ri^ht to take materials for tlie construction of 
a public work by makin^^ compensation, will be liable to the owners 
for prop<Tty taken by its contractors, althouj^h they were to furnish 
all materials. Ltsln'r v. Wahash Nao. Co., 14 fll. 85; Hindt v. 
Wahash Nar.i'o.Afi 111.72. 

\Hl\. \ATrKi-: OK vow'KR—h'mttatfnn, puhlic its* avd rontptinsa- 
thn. The ripht of eminent domain is an inherent sovereiji^n power of 
the state. The exen*is«^ of the power is unlimite»l, except that it must 
lie invoke<l for a public use. and only when required by pu])lic neces- 
sity, and that just comiK^nsation be made. Johnson v. J. d- (.'. R. R.^ 
23*111. 2< ►2. 

1H4. roMrr.vsATiON -hy Jnry not ntnssary. Not necessary that 
the comp4»nsation be assessed by a jury. The <'laus(» in th«» constitu- 
tion of IH48, securinsr the rijflit of trial' I »y jury, has no application to 
a proreediiij? to condemn. I Ik 

\H7t Samk -trhf n to In pahl. When the statute does not other- 
wise direct, if th*' i-ond(?mnMtinn i^rice is paiil when demanded by ,vuit 
or otherwise, thi' parties entering uj)«)n the right ni" way will not l>e 
trespassers (tb i nit in. fh. 

ISB. Notice. I'nless the act aiitliorizing the coiuhMunation so 
directs a notiee of the inteiitinn to eoiidi'mn nei^d not b** given. Ih. 

1S7 KmINKN"!" I>omain- nnt a/>/i/i't/f,h- tn nnini'ipol sfih.sr/i/>- 
tioiu*. This <.*lause of the constitution of ISIS was designed to regu- 
late the exercise of the right of eminent domain, and in no wise 
relates to or affects the taxing power of the state. Jt does not prevent 
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the leijialature from iiuthorizing uuucitieM and cities tu take ^Uick in 
railway oorpomtioiis. Ju/iiiJioii v, Stiirh '.'".. 24 III. To. 

188. AppORTioNJiEKT f)F TAX KS—(jef '/'(•('" iinnity and i-ity. This 
conBtitutional prm-i-i'in is iii>i vii)liiteil by au iiiuemliiient lo a city 
charter reiiuiniij; I'l ■;'!■■ i ■■ i''ii)U of wiinty taxes between the 
Goimty anif a ••[!} ■■ i. 23 III. l!{7. 

1N». CoMPK^-j ^ '" i-aiil. The i/ousUlutiou of 1848 

does Dot I'l'ijiiiri' I. ii<i[j »li»ll bi- ni:i<le bi't'ore the lumt is 

lalteii am; II.--.M I ■ ■ m. ■ iirovision is luaili' fur its payment. 

H/ifih ■..■ ■/..■■■! 1.I-. 

iJtil. i I :-ilii.iii ID fill ill. If the compeuBa- 

tionun.iJi' I I .["I (i III. iii' litniidn.v ronUeiiiiiing may liB reatrained 
by iiijuiiitiiiii Iniin iisifij; Ihc rit,'lit nf Miiytiiirii it is paid. But non- 
payment will not make the cMnUeiiiuatiiiTi iiivuliil. Hi. 

1»1. Vowv.H—i^tiwsxit^ of mtnji-.iifaU',,,. Tin- po»,T of emiiieiit 
liomaiu euii niily li>- cxiTi-i.seii by iiiaking jii-;!. roin])i'Us;itioii; anil the 
compi'n.--.ii. ■-I ' 'iiiM.; i- j matter of substance ami not of form. 
Chv-.!./-. : I ■ ■ ■ .: !;■. ■:<». 

!»:!. hr i - ■■! ri'i'i.K. Wlii-ii a condemnation is effected, 

audlhr u.; .. i_i - .11' .!--i.-.rd iinil iifrejited by I he owners, who deelare 
their aH^rm in Uii- I'lui-r.-iliiigs, tlie title llicrebv litcomes divested. 
lil-ts V. f/il.u>,;..iH ill. j:!2. 

IM. Si'Ei^iAi. AS.-iEi-sMKMs. 'I'hc iinivcr to Jrvv aud collect special 
asseswnients is licrived iiinler the light of ciiiincnt ikiniain, and not 
under tli-tiixitii!- i">w.-r, cfiirtiu" V. L-ini,t/.:U 111,20:1. 

Itl4. ^ ■. i:! ■ ••:Uiia ill iniifjitx, '\'\w just coiiipensutiiin for 

spiH'ini .1- ' ■ I ■ . I'. !"■ cit!u-s-in money or in beni'llts. II. !jee 

also' h. ■ . ,. . II III. -.W: 

IM, I'l i.i.ii I -1. r' ''''ite f"nl. 'I'lic Icj^islatiirp cannot provide 
io;id iivi'r the land of another witliout liis 

r>- i-Ncepl when such land is needed for 

iiiiisl Lie compensated. JVi-sliit v. Tnimlin, 
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ages asisessed fur land eoiulcuuu'd tor a puMir park an* paid, it caiiuot 
'leowupied for the piirp«>se» iiitfiidi'd. Pti>jth v. U ////«/ /;i.\, .") I Hi. «'»:{. 

tOi, Same— i//wm<oM /■'//•. rht;aru.i Fi^inuai > :i4, is<iw. in rt-iVr- 

eoce to South l\irk in Ciiicago. providi's tlir iiicaiis oi' makiuK n»iii- 

pensatioQ for land coudciniK'd l>y adopdu^ tlif imnW providi'd in tlio 

act of 1852, in which ample provisinn is made lor itayiiieiit of the eoii- 

demoation money. lb, 

203. Eminknt domain— /<'>/ appUrahh (n t(t,vhi(f ^nt/n r. Tlu! 
(iuctrine of eminent domain is stnetly appli<'a)ile only 'u> the condtMn- 
nation of property, and not to tlie levy and eolU'etion ol" a tax. liitr- 
fr^ard v. St. Ciuir d* Monro*' L* n* d* Dniiiuuji f'n., 51 111. I3C); lltssh r 
V . Dra inatjt i 'o //* tu is^iu n t /.v, 5.'i 1 1 1 . lUi. 

204. bAM K—no ajtjtiinittnn to ,spi rial usst.ssim tits. An attempt to 
Rivtf a pnvate corpomtion power t^) levy and eolli-et a tax upon lands 
tVir supposed benelits U) a drainage system, eannoi Im* siistainefi 
Under the doctrine oi ennnent domain, ixrausi^ thi* jn.st eomj)ensHti(»n 
r^'iiuired under that right, must be determimul liv .some impartial 
Hjffency. liar ward v. at, <\ d- J/. L, d- l>. ru.^ h\ "ill. i;{i»; HtHxlvr v. 
Ih'ainnijt' t'ommissinn* rs^ltW 111. l(»u. 

20.*. AwnyiE.S'Y— dir* still ij of titU. The linai jndj^ment of the 
C'irouit court approving of the report (d' the commissioinTs aj>i>oiiited 
Uiuitrr petition under tlit^ general law td' 1S0*.«. relating to plank, gravel 
«ind McAdamizt*tl roads, paMM'S the title to the lands eondemned. to the 
«'<»ri»oration. iikinmr \. Lak* Vinr Anmn /.v, 7)1 \[\, \:,\, 

2tKI. COMl'KNSATION Ji.riut/, a Jnd irial art . 'I'he deterndnation 
id' what is a "just ciiinpi-nsation" f«ir |)nvale property taken lor public 
line, is a judicial act. widcii ran properly hv prrlormed only by the 
jinlieial depaitiiient, and forn:<r di-ci.Mons holding the award ot per- 
s»on> not of tin* judicial depdrtment conclusive, is ovcinded. Uhh v. 
riiirnifo, .V.» 111. 'l>siK f.'nuk V. ->'. Park t'oinmissLnnns, \\\ III. Jir>. 

207. Tkial liV .M KY. An art gi\ingacity f-mincii and Ixiard of 
puiilic works ]iower to a.-^ses.-^ tiie «ianmgi'S on thf eondernnation ol 
lain 1 for the widening of a >tM*t, is not iiiici>nstitiitioiiitl under the 
conMiiution of 181^. Ili'h v. rhirmjn, .Vj in. -jsij. 

205. rr»MIM:.\*»ATI<»N junpii' lit m i-4:.\.sii i if It, t nniplt ti tiniil4 nimi' 

ti'tii. I'aik eiiiiimissioneiM ran ni>t taki- an<l orrujiy land «'ond»'inned 
for a public park until the uamag* .-« a.<^M>M'd ;ire j)aid"t)ie owner. Cituk 
\.S'fHfft park f'nnmissiimt is^ \\\ \\\. HO; f'h. iV M innnik** J{. II v 
Hull. 'J}i III. lilS; Johiisnn s.Juii.l d- ^ A. A'. 11.. JIJ 111. 'liri\ Sinitv v. 
'■/i. & Mihrankr*^ II. /:.,2i) III. !:$»;. 

Hf,^ .1 tun I A I. i'i;<><Ki.M\(» .NK(:j.>*Ait^ . 'I he iighto/ thf? .-state 
ti) take private propi rty lor j»iiii:ic ii.-*- c;iiin'»t ijc ;e.siiterj b^ mere 
^na- tnient. J he con.^tit>ition i*ni\\*'.iiti£ Ximi the cjii/en -liali nor be. 
iirpriV»il of ppiperty excej t by due pio'e^-. of U.'. . or in cont<>Mnil> to 
the I.IA ••: the lan<l, ie(|iiir»-> a iri^il. ''r ■•i«!iciai pi';« eeoing and a jiidg 

21il < oMi'KN'-AMo.N i,*tniii*ii»t. Mi-" e(,iii|,«-,j^ahon rerpjjre<| 
Til j-i f/e fKr>-iiiiiar> 111 it- • i.ara't»i. \\i'f:iii \. ' hfaiju, ♦Jl /||. MJ. 

211 .IrnvmrAL o/ iiffm, On an .i|»p*ai fo the rircuit court 
ir«»:ii an A.'<-*:--nieii: nf d.iiua^*:-. l-u .a \»'^\\\ oi •/,,%, loi j. i;iiJiiiad. tlie 
••laliite a/-i .if lioii. i:i.»-. a ti:;d u\ j .r.. 7. /'. & U . //. //. v. /;///.*/ 

f ': i-T •■••:.-• i- ..■;•':: 'u I^*t. iji.i.'.j p'**»r a-itimrizintf Ihn \Mki if 
iari'i- ■■;. •i-iei'-niiial.-r; .i»-;'*r- ;;.■■ i-efrtairimeiit or ] 
i^es, W(^^ ni^t lUic'-n^tttiiT-eiUtti. y f'ritjc nd \. ^J, 4 

213. r«TATE AL'J.NK <.A.N (.ONKKi: life POWl 
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corporation to coademii is deriveil solely frum Uie state law, not frooj' 
the ooiiaent of uity authoilties. Metro. City Ry. v. Vh. W. IHv. Ry., 
87 m. 317. 

CONSTITUTION OF 1870. 

214. Eminent Tioti.k.is^ltmiiaUous on the right Abt. 
2, § 13. Private property shall not be taken or dftuiaged for 
public use without juat eonapeueatiou. Such compensation, 
when not made by the state, shall be ascertained by a jury, 
as shall be proscribed by law. The fee of land taken for 
railroad tracks, without nmseut of the owners thereof, shall 
remain in auc^h owners, subject to the use for which it ia token. 
[R. H. lblB7, p. 55; H. & (J., p. 105, lua7; Cothran, p. 3.] 

31 5. Eminent domain — proferttj and fntiichises of cor- 
porations — jurij trial. Abt. 11, § 14 Tlie exercise of the 
power, and the right of emineut domain, shall never be bo 
construed or abridged as to jjrevent the taking, by the gen- 
eral assembly, of the pi'operty and frauchises of incorporated 
companies already organized, and subjecting them to the 
public necessity the same iia of intiii-iduais. The right of 
trial by jury shall be held inviolate in all trlsla of claims for 
compensation, when, in the esercitiB of the said right of emi- 
nent domain, any incorporated comptuiy shall be interestetl 
either fur or against the eseruise of said ri^ht [B. S. 1887, 
p. 72; H. & C, p. H;a, 10^7; Cothran, p. aaj 
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tiou luDli ■ 111 1 (. ii u.i- 111 ,iMl.,iL .1 Uil iiiv ;n 1 v\ l..i,-.i. ;ul u.i> 1.1.;, lukeii, 
could not ii!i;ini'i' uompunauUon li>r ilauiayL-s to it. L'/u'cuyu v. Rum- 
sey, 87 111. 34H. 

BIS. Hamk-,(.7 <->.„f.n-t:dU!ifhi'--Ml!li,linn. Tlie riprht of Pmt- 
nunt riomaili ia not (Mnli'ri'il hy Uii' I'linstitulioii. lint iinlv rt'Ci ionized 
and liiiiiti-(l. llul llu- |ii.«iTlii ilvrl.ir.' liiiii^r i>li.i; i n- um-t.uK'fH it 
may beexi'i'cisrd. ;iinl i.i imnjili' lui iin'iiyiiih .. ■ . . . . . ■., i-.m- 
ferred upon thi' ^'i-inTril ii-.-i'Liiiil\ l.> iliiii I'ki'. ■■ ■ k*;;i8- 

lative powpr. /,..'•. <l .1/ ■•<. U. U. \. < lnV \\ . i .,■■. i; i. ■,<, ii 1.506. 

aao. ^AMK-lintil.iU'ii,. 'I'ln.s (.■imsliliiUiiii^il jirovision is a limit- 
atloD upon ttiH extrcise of Llie piiwer, whiuli, but tor such iimitationa, 
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is plenary, and might be exercised ad libitum, Chicago v. Lamed, 
34 IlL 203; Johnson v. Joliet d- Ch, R, i2., 23 lU. 202; B, 8t L, v. 8t 
John, 47 111. 463. 

321 . Same — laws repealed by. The first six sections of the act of 
1852, which provide for the tiling? of a petition, due notice to the per- 
sons interested, the appointment of commissioners, their inspection 
of the premises, and a report of the compensation assessed by tnem to 
be filed with the clerk of the circuit court, are in no sense in conflict 
with the constitution of 1870, and are not abrogated by it. People v. 
JfrRoberts, 62 ID. 38. 

322. But the seventh section makins^ the decision of the commis- 
sioners conclusive upon the parties before they can have a trial by 
jury, is inconsistent with the constitution of 1870. Their decision does 
not conclude the owner or confer any right upon the corporation, 
unless he assents by an acceptance of the compensation, or in some 
other manner. lb. 

22S. Eminent t>o^aiv— effect on taxing power. The limitation 
in the constitution of lh70 (Art. 2, § 13), relates entirely to the subject 
of eminent domain, and has no reference to the taxing power. White 
V. People, W 111. 604; Johnson v. /. & Ch. R. R., 23 III. 202; Johnson 
V. Stnrk Co., 24 111. 75; Harward v. St. Clair Drain. Co., 51 111. 130; 
Hessler v. Drainage Commissioners, 53 111. 106. 

224. Same — special a.tsessments not affected by. The levy of spe- 
cial assessments for building sidewalks, &c., is not a taking of private 
property under the right of eminent domain, but is the exercise of the 
right of taxation. White v. People, 94 111. 604. 

225. Constitution — application to — completed proceedings. The 
constitutional provision thai the fee to* lands taken for right of way 
shall not pass, but remain in the land-owner, has no application to pro- 
ceedings completed before the adoption of the constitution. T. P. & 
W. Ry. V. Pewie, 68 111. 524. 

226. Same — not applicable to proceeding commenced under old 
one. A proceeding to condemn land by a railway company for a right 
of way was commenced prior to the adoption of the constitution of 
1870, under a charter which gave the land taken in fee simple to the 
company, but the assessment of damages was had after its adoption: 
Held, that the proceeding was governed by the charter under which 
it was commenced. P. d- R. I. R. R. v. Birkett, 62 111. 332. 

227. Nature of power. The right of eminent domain being an 
inherent attribute of sovereignty, exists independently of written 
constitutions or statutory laws, though its exercLse is usually regula- 
ted by appropriate legislation. Wholly. German Coal Co., — 111. — . 
Filed Jan. 25, 1887. 

228. The right of eminent domain is founded upon public utility 
ahd necessity, and its exercise is a strictly legislative function, but 
subject to the right of the courts to determine whether the use for 
which property is sought to l)e taken, is a public one, and whether the 
proceedings have been conducted according to the law made on the 
subject. But the legislature is the exclusive judge of the necessity or 
emergency justifying the exercise of the power. lb. 

229. Grant in restraint of the rioht. The right of eminent 
domain is an element of sovereignty, and a legislative grant or con- 
tract in restraint of a free exercise of this right, is not binding on the 
state, and does not fall within the inhibition of the federal constitu- 
tion relating to laws impairing the obligation of contracts. Hyde 
Park V. Oakwoods Cem. Assoc, 119 111. 141. 
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stitntiim or iNTo. t>i i ■ ,< |.,. .' , |. ,! 'iiiiuoi ln' -ilani- 

agert for pulili-' n - ' ■ ■ !■■:■ ■ , ■ ■ . ' |. ,,■. .|.-i inr in the 
constitution iif 1M-,.|"' !■■. ■ i ■ ■■i i 'i. ir- i'i a iljrei-t 

physical oh^tviirlioti <.r . ■: > n I'li mriii nf 

private pnipi-rlv. Iiv whiili !■ ■ i' [Li;ri'.rcin 

exi-easof thai siisijilneri !>■. 'i .,'■..■■>■: r 

288. Pitori'iMV i.KMML. ri..i. . :|Mi:.i'. -i-nse. 

means that ilouiinion or iinli-uiui.- i ,■_■' ■! ■ . . : ■' : .;■ :■ Ahioh 
one iiiavln.vfullv i:\-ereWi-ov.T i>arLi. ■: .1.1 -..ner- 

Mllyto thiM-M'lu^ion of all oth-'rs, iiri.i . i.' ■idslly 

the jwnse in whu'h t!ie wonl i-s nv..! '. . . ■: ■..,.(.. ihe 

taking or ilanin-riiiy rji" jiriiiiir. pro p. rn ... i ■.!-.■ !;i!i ri,,- rvord 

ia often used lo iiiilii--il.- til.' "iibiiv.l nC the [>rii]ii'rty or tln' thin^ 
ovraed. Uli/iK.'t \ Mji".. ...;.. Hn^ill r.|. 

237. VArAiiDN oi -i|.|.i 1 Tin' vaeillingof a puhlic street not 
adjoining •■v imil iL'iin!, - r.. ;i ii:(itieiilar lot, whioh iloes ni't ileprive 
the inviii.v . :" I . ' . I ..LO-i'Sf; Irorii sui'li lot, ean in no sense lie eon- 
Bli-neii :i- ' ' I ilaniaginK private propertv for publie use. 

E..^l I. '. ■■ Mil iw.mt. 

Sits. I ii. i.- ■ I n-jjuril the iaml a.»t taken or aniiiireil until 

the last n: 1 III 111. {ii.i. ■ I'lliiu;— thai ii, payment is iierfnrmed. frtnk 
v.a.i'c/'A- '■„„,,,,■.. i;i 111. [|5. 

28». Takimi n;..ittUTTni. fjulriiiy V'lr iltilu. A iiiuni.ipal 
corporatiou eanno! l^v ipnliiiiiKi-e require a railway ('ompany lo make 
proper crossinsn of iis road over a new street laid out and oi>eneil lung 
after the completion ot the railruad. where no anch duty is iiupoeed 
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by its charter or the ^neral law in force wlion the oomjKiuy was 
created. Even the legislature cannot ini]>osi» such bunleu without 
making eompensat ion. /. o*. R. R, v. lifoitmfttjton, 7«> ill. 447. 

2441. Under proceedings to condemn tor public use the tiling of the 
petition i.s not a taking oi' the property. au«l it would l>e :i trespass to 
take porises^Ion before the damages are as(*ertaintHi. South Park 
Comrn v. Duuf*-ry,^l 111. 49. 

241. Xew and AnniTioN.VL nvuDV-s- -prottHion at^aiiu^t. The 
use of a street or highway for a telegraph is a new and additional 
burden upon tlie fee not ctrntemplatt'tl on the assessment of diima^es 
in ease the easement was obtained by condemnation, or bad in view 
by the land owner in case of a iledication for ordinary highway pur- 
poses, and for such a4lditional burden the owner (»f thi' fe«» is entitled 
to coin )>ensat ion. and if entry In* made without an agreement with 
the owner or a condemnation.' the owner mav have his action. Jitmni 
of Tnuh TeL f'o. v. liartutt, U»7 111. o()7. 

WHAT MAV BE TAKEN. 

242. Fkkry pkivilege. A grant of a franchise or privilege by 
th*' state to a i>erson or <-orporati»)n. such as a ferry, is subject to an 
implied res<'rvation in favor of the sovereign power that, when the 
public good requires it, all tin* rights and privileges confern-d may 1m» 
resumed upon adequate compensation Iwing ma«b* therefor in the 
manner required by law. .)//7/.v v. ^7. f'lair ^V>.. 2 (Jilm. ll»7.227. 

243. State ouants. All grants made by tlie state, whether to 
tlie canal trustees or otht-rs, although irrevocable, an* subject to th(» 
right of eminent d»Miiain, unh-ss that right is expressly reiin<iuish«Hl. 
///. c6 Ml'ih, ranal v. Ch. d- R. I. R. R., 14 111. 814. 

244. A railway charter giving the* powt^r to (nrndt^mn the right of 
way over lands granted by the state to the canal trusUu's for a rail- 
roa^l, and the effe<»t of the cnntemplat«»d road in diminishing the reve- 
nues and business of the canal, is not in violation of the eontract of 
the state with the trustees. lb. 

24.y Railkoaii r»KOPEUTY -suhject to. The lands of a railway 
corporation, not absolutely neee>sary for the enjoyment of its fran- 
'^hisi', are subjjct to the fight of eminent domain, under legislative 
autiji.rily, the same as th.)-» ■ of individuals, though they may \h* taken 
from the actual and profitable us** of the corporation. P. P. d* J. R. 
H. y.P.d'S. R. R..m 111. 174. 

246. Prop<*rty of a railway (»r nthi*r corj)orat ion, though acquinni 
by condemnation, is subject to hr taken for the public use the same 
a.-* that of private persons, f. R. I. d- /'. R. R. v. Tnfrn of A<//iv, 71 
111. XiA; to sum** effect. Rirhmond R. R. v. LouLsa. R. R., VA flow. 74; 
H>*/ Rie*'r Rridqt: do. v. nLr,ti\ How. M*: Roston Water J*ovu:r f'o. 
V. Ji'jston d' Wornt-sttr R. R.. 1^ Picrk. :W». 

24 1. I'norKKTV in riBur sti:eet -injuncfioji. A horse rail- 
way com fiany has no right t<> condenni and t:iRe f<ir its joint use a 
pail of a pr»^viously eonstriiet»*<l railwav of another company in suc- 
c»-8.-*ful ofMTation. and thus ren'l« r th** fragm»']its not so !;jk<ii unpro- 
ductive, ami make t!ie fran'-liisi- ot sneji oth^r eonij»Hny of but little 
valu»-; and if so«h an atti-mpt i> luadr, :i loiirt •►! ♦Mjiiii\ will mjoin 
the same, t'^intnif f'Uf/ Ifor.s'^ Rf/ v. /-v. c/at/: Ho,sf. r}/.. si Hi. r/i:^ 

24^. The statute anthoriziiig \\i*- '•onil'innalion by hor.v and 
dii"jmy roaiN i U. ^. 1^*<7. 'h. ♦>0. ■ '■i»rit4*!n|»lat»*.^ juivati* pro}MTty aii»n*% 
and not property ■ Mm pied anil n^i*-*! \}\ the fjiihiir. Jff. 

249. Hy a v».'ry lilM-ral eon^truction of the statute, and of the emi- 
nent dumiiin act, it may btt that a newly organized horse railway com- 



puii' may I'nnriPmn Oic .-ncim mail ')f i similar i^orapanv previuoMy 
tnfnrnnratMl. md ipprripriate it to ita own use. lb. 

iW. Till- iTifiit "f I ^iirw-milwiy I'ljmpHny. iinilura ircintrai'l witli 
» i-ilv pmi'Hiiinf .upinst liavinKaainiilar railway nn i.-<?rtain «n«l» 
ninriinit pariilli-I ^vii.ii its rtittil. is property within the seas*- iif the 
ntniDnnT iliimatii ;icr. ^iil may lie itrmOfmhed tnr ttio ii»e of a QKW 
floiupanv when fli>' piililii; ni-r-pflHitv ^o rennins. M'trrv'tlitun '-'i£ji 
Rg. V. ' h. W. a.n, rtv- < III- ^i'" 

251. Ca.lKrth^.'nnsnl;iir;N., ,„■ 'i-n.— m-i ■-i:i. m.^,^ of imwr- 
poraiMl '■nrnpaui'^ may lit- l.,i >: ■ . . .-f .m wkU la 

OiK pMpfrtT i1' .milviiliiiH.-. 1. ■ ■ :-.! iC t-mittrtH 

ilnmaiil an a*-vrr if n ;_ ■. .■ ■ ■ pr»?vi;nt tllie 

nenKral .wsfmiiiy -mm .ipriri.i-..^i— i: -.-i.:. ^.i-jj.-i:., \:ira rlie public 
(S[1|i[ear7 iKitiatirlx .r. vv!!;!;--'"-!- '-.x:3i.- m icy ioriii. tamnble or 
iniwi^ll)])'-. iH -tillrin-r Ui the ■;st!r'::Mt; ot this poWM. /o. 

454. pKt.r-icRTv CJ eraLti r^a— wAin;/ /fir w/mc 'w^. WhMi 
pmpHrty flan Urwulr twn ippripnawil tu public n«^. aa.i is to fact 
m iilcli 'iw ,11 *ltc najiilM 'if ■mt- rnilwar •-"rpiiraiiiin. it .-annnc n^t- 
fiiUy *ir-- takA-n (.-fun -iiwii "orp'.'raiiiin. ••.^••a iiy aiitiiiiriCv m i -ttamte. 
ftir UiH QiirjKinr -if •nn|Ki;t,mic it t.i ttii- ianw piililn- use in thv h&iuia 
lyf *n.irjiKr iii.rpi.r*rihii. £. ». dt H .f- H. ff. v. ' ft. it iT. /rui. a. K, 
97 111. SA 

433. - \ WR «/ •/'" n^-'J* fW". T'l warrant tbe tafeiu^ nf propertT of 
■mi- (iMXf ii[-Ki.iv ifipropnatMl r.i) piilHl'' n*^. amJ plai/inK u « tiullT ot 
in pint >i» '-lir- iiKiiriH 'rf -iQnib'-r (Mfty, i: 1.- "iscniiiii thai the new iis« 
nhHli 'm fof l.Iie ij»-ni-til, .1' Uitr pil'/ll'-. Whi-lher the new use Iw liiffiec- 
nnt rr-tnj rhi- !»rv-vr:: .ti/t i»4 |Tiiliiial >iiiestum fur the court to ileeid*. 
but whwiiei" * ,.'iniir iiKiirrtt. lUiil Ehf fuanife will be for the benefit of 
tni* p'lMlii, a.f- pi.ii'..<tti '(iieHU'iua Ui be deeiilMl by the luw-miikiiig 
prtW^r. fi. 

i'A. Ill a tif<'-y":iai^ Ui ■:ua>l<-Tna a part of the pr'iperty ■.■l! one rail- 
way -r.mfin' r'i-:ii'- i;^-T-.r .in-illifr l«-ailmir tr-jui othei-iic'l JiSerent 
ptiinr^ li^.l r-j-.-.n.i' ,: ■i-.'.st."'. ide u*- is not the jam.- .i^ tlui of the 
pni.r ■■•;iul, piit 4 .rir.-.rr i |>,mt 'ir i-o-jperacive ii.ie. to be exHi-L-isiJil and 
i^ni'.y-ij ,v ....It, i'i,u,^i]i'-5. -"'At ti> luraiah the (jiililie nu additional 
line of V* -^1 tr.il ■..lu^piirtiti'.Q. liojI ^lav be priiperlv ijranteil bv the 

'.nrjji.rsf. '.-■■- 

maile l'.- ■ . :''<-n.t> j^rivat-- pfipi-rty, jilthoujcO applied 

irt a lu- . i.ive iia mT.rrest. and ;? U. Art. 11. of th« 

wmm.it"' - - !■ u profirrTT. like ttat >•( aatmul pereons. 

«,tliln f ■ ■ • -■-" 'loiuiiiu, as It wa.i before any sm-h devlft- 

ratlon, tn-: , -■ ■ -i ', - -x.- nun- aa any ••zh.f.r ^dvate property. lb. 

25*. Thf (Xiw-f'f -min-at ■lomain i* ni ■: eonlVrred by the t-onsti- 
tirt.ion. hut It an inb-r-nt .ittnbiil'- i>f so\erwi:ntv. jj Vi. Art. i. recug- 
nizw Oi>' priW-rr.aa.! •■-■, [jiirix,-*- is to liniil. anil rejtulate its exennae. 
sl U, Art. II. pH-'.-.fTiUrBth.i-. same pi-wnr. l^ui does not iiP'iess tugnuit 
i>raili| lf)\l. It ^ oniy lu diitb>irltati\r exphinattoa nt ch<- uatureand 
MT^nt iif thi" P'vWT, and it li but .^lUratorv .if the power the stMe 
ttW'tlrl liavn h;ul •«H.eiiit it, /';. 

45*ir l''l"»KT>J' ■iSttKMVDVE BAlLiVvY FORU-iEOF ASiiTHBB— 

takliu/ t-'f* './ ■Mci"/- /- r'-j.J, Thei leirUlatinv. siibjevt to the i-onsti- 
tiitl'>nal lliiiiiaUtifi.. ha.i lli*- pnwer liy a genenil Uw. to authorize ooa 
railway i^ompaiiy ti> i-»udenjn d piiiT of the riitht of way ot aaothcc 
loTigitii'linally. ai^vtral miltrs. when net'esKiry for the coustruetion and 
ane of a new road; but witbuuC such legislative authority this uamut 
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be done. III. C. R. K v. C, B. d- N. R. i2., — 111. — . Filed Sept. 26, 
1887. 

2566. The general grant of power given in § 17, chap. 114 relating 
to railroads, to take and condemn real estate tor railroad purposes, is 
not intended to extend to property already applied to a public use. Ih, 

2o6o. While the legislature has provided by law for the crossing 
and intersection of one railroad over and across the track and right of 
way of another, and required the company whose road is crossed or 
intersected, to unite with the new railway company in forming such 
intersections and connections, and grant the proper facilities therefor, 
it has not given a new railway corporation the right to condemn the 
right of way of a prior company longitudinally for a number of 
miles in length, or any part thereof, to the exclusion of such prior 
company, lb, 

256d. Pkoperty APrROPRiATED TO PUBLIC v»K— limited to crosS' 
ings and connections. The power to take the right of way, or any 
pajt of the right of way of another railway company, is expressly lim- 
ited by the statute to the purposes of crossing, intersecting and unit- 
ing, or more shortly stated, to the connections of the two roads. lb, 

2&6€. The petitioning company has no power under the statute to 
take any part of the right of way of another company, except for the 
purpose of some connection resulting from a crossing or intersection, 
or the uniting and joining of the two roads at some point on the line 
of the new rcSui, selected by the petitioning company. lb. 

257. Crossing another road. One railroad company is entitled 
to have condemnation under the statute for its right of way across 
the right of way of a previously constructed railroad, but the com- 
pany whose right of way is condemned is entitled to be fully compen- 
sated for all damages it may sustain in consequence thereof, at. L., J, 
d- 67*. R. R. V. 8. S N. W. R. R., 96 111. 274. 

258. Presumption against monopoly. The public welfare 
requires that the business of carrying shall be open to competition as 
far as possible, and no monopoly in that regard, however limited, can 
be presumed to have been intended by the legislature in the enactment 
of the general law for the formation of railroads. E. 8t. L. Connecting 
Ry. V. E. St. L. Union Ry., 108 111. 265. 

259. The mere grant of the right to build a railroad between given 
points, creates no implied obligation on the state not thereafter to 
grant the right to build other railroads, parallel with it between the 
same termini ; nor does it imply an obligation on the part of the state 
that other railroads with their tracks and switches shall not thereafter 
be granted the right to cross the state in a different direction, and 
thus pass over its tracks and switches. lb. 

260. Rival uwimom^— injunction. Under the laws of this state, 
a railway corporation already organized and operating its road, cannot 
enjoin another such corporation organized under the same general law. 
from building a rival road between the same termini, and parallel 
with the track of the former for the transaction of the same business, 
although the main and lateral tracks and switches may be intersected 
and crossed by the proposed new . road, no continuous portion of its 
track being sought to be taken. lb. 

261. The fact that the construction of the new road may damage 
the business of the old one, and cause delay in operating its trains, 
affords no ground for enjoining proceedings to condemn for a right of 
way by the new corporation. Legal damages assessed, as is provided 
by law, will afford the old company an adequate remedy for all the 
injury it may sustain. lb. 

-4 
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26S. Propehtv devoted to public use. In the absence of & 
clearly exprtsswl intention to the contrary, the courts will not so con- 
strue a railway charter as to authorize one company to take the prop- 
erty of another already devoted to a particular putjlic use. When 
there is no change iu the use, it becomes a matter ol mere private coq- 
cera, without at all affecting the public iiitereats. This is when the 
taking merely changes the ownership and not the u»e. Ch. tUN. W. 
Hy. V. Ch. d- E. R. H., 112 111. 5Sil. 

288. When use is different. Tlie condemnation of a piece of 
ground for a right of way, and ihe construution of an abutment 
thereon for a bridge essential for its use as a right of way, which piece 
of ground had before been used by another railway company for a 
wharf or dock for the receiving anl discharge of freights, is not a con- 
demnation for the same public use as that to which the property was 
already applied. lb. 

284. JiKHiT TO condemn a crossing. The sixth clause of § 19 
of the railroad law of 1873 confers power upon any i^aiiroad corpora- 
tion formed under that act, to croas, intersect, iSc, any other railroad 
before constructed at any point in its route, and upon the grounds of 
such other company; and provides that if tbe two companies cannot 
agree upon the compensation to be made, or the points and manner of 
such crossings, the same shall be ascertained and determined in the 
manner provided liy law, which means by a proceeding under the emi- 
nent domain act, 'Vi. rf- W. Iwl. 1-t. R. v. 111. V. R. R.. u:i 111. loti, 

265. 1;i'.:l I I !■ M'i'i i i"\.M. - j;M-,-;[!fGS. The fact that a ruilway 
coiniia[i\ ; , ^nnl thirty feet wide across another 

railway i i 1:1 crossing upon which to lay two 

tracks ;i I : ■ I. I'y mutual iigreement andfora 

conaiiliT.; ■ I'll' t)>i' (■■rnier from obtaining by 

condciini 1 'I \i.n "I iwi-iity (eet across the 

latter imii ny by thte increased buai- 

nciisiil' Mr ; ■ i -i I -trulion of such right in 

the aKii-iiii' I' ■'■li incrciised business is 

brougUl about 1.^ :i ■ ■■ ■ .■■■■■ n u iUi other rowls. lb. 

286. SAMK- ^//.. -^ '.I ivarightofonerailway 

company to cru,-.r. .<'■■ ■■: . . . .1 . ,i. ;,s has lioen acquired by 

purdiasB, and liriijt.-i !■■ ^ r.>::j;i'i wr 1 imiy feet wide, and itdoes 
not appear that the rcliniiuisiiui'-nC fur the future of any right of fur- 
ther application for iuUlitioiial tacilitie«i of crossing in any way entered 
into the amcmnt of the compensation which was arranged, and the 
right to lay additional tracks across the same roa^I is .sought by con- 
denmation, the c<jmpany seekitig to condemn will not be required to 
iurrender its riglits iici|iiired by the purchase in order that it may have 
the condemuatiou smight, Mnd have compensation assessed for the 
lour tracks in that pntceeding, Jh. 

267. Same— ///■'. I' li'/ »/ iiLi:i\.sitj/ immaUnal. It matters not tliat 
the necessity for an increase of thu right of way for additional tracks 
is caused by the use uf ila road by other cumiianles acting under its 
lease or by i.'ontriicl; iicr iloes it uaatter by what corporation, or cor- 
porations, its roail iii actually operated. It is still a public \ise, and in 
such case the need of llie lessceit is that of the lessor company, and the 
lessees may proceed to condemn in the name of the lessor when the 
pul)llc necessity so Tequires. tb. 

28K. EiSEMENT IN liKUiWAV. Where a railway company acquires 
in perpetuity an eaiiement in so niuch of a public street as it occupies 
for its road, this easctiicnt is proj^ierty, aiid it is as much protected 
from unlawful invasion as any other property, and caimot be taken 
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or damaged for public use without just compensation, r.k, dr N. W, 
Rif V. Village qf Jefferson, 14 Brailw. «15. 

269. Sam£ — nefP burchn on. Where a railway company acquires 
an easement or right of way in a public street or highway, sub- 
ject to the public right to use the same for tlie orilinary purposes 
of a highway, the occupation of a considerable portion of tlie street 
for the construction of a ditch for the purpose of draining adjacent 
land, is a new use of tlie street, for wliieh ('onipensation must l»e 
made in case the property of the railway compan} therein is damaged 
thereby. If the city or village makes no provision to pay such dam- 
ages, tne company may enjoin the construction of tht^ (litch. lb, 

270. If a railway company, under permission from village author- 
ities, constructs its road in a public street, it will thereby acquire a 
peri>etual easement in the street, which consists in the right to main- 
tain, use and enjoy its railroad frw from hindrance or molestation, 
except such ;is is incident to the projx'r and ordinary use of the street; 
and this right will be sis much protected from unlawful invasion as 
anv other property. Ch, d: W, Ind. It JR. v. (-ft. ^7. L. it- PitUsbnrgh 
R.'R., 15 Bradw. 587. 

271. The construction of a railway track across a public street 
upon which another railway company has its tracks, although built 
on the same grade, is a taking of the latter's property within the 
meaning of the constitution, and the hitter may havn theVonstriiction 
enjoined until (compensation is made. fb. 

272. A leasehold interest for IMJy years in a perpetual (*asemcnt of 
another railway company in a public street, is privMte prop^Tty, and 
cannot be taken or damaged Vjy another railway corporation without 
the piiyment of compensation. If attempted to be ttiki-n or damaged 
by condemnation proceedings against the lessor company alone, the 
proceeding may be enjoined, f'h. ct* /s\ R. R. v. Eunltimud roiiutirt' 
inij Ry., 17 Hratlw. 141. 

278. Where a railway compat»y has, by agntemcnt, actjuired the 
right to lay two railroad tracks over a railroad previously <-nnstrncted, 
ao<i it seeks to condemn an additional strip on which tocr»nstrii<-t two 
others of its tracks across the same road, the fact that it will produce 
an obstruction and inconvenience to the conij»any whose road is 
sought to be crosse<l, is no reason for enjoining the proceeding to con- 
demn, as all the damages caused thereby will have to be paid, and it 
will lie presumeil that thev will b(» fuUV awardiMl. Ch. ct* \V. Ind. 
R. R. V. /. < '. 7^. R., 113 111. m, 

274. Kailkoad right ok way— f lama;/* s for. A riglit of way 
for a railroad is not a c(»rporate franchise, but is pro[)ert y acquirt^d in 
the exercise of such franchise; and if it is >oiight to be coiuieinneil, 
the party in whom the same is vesU'd in trust/ will have the right to 
present his claim for compensation and be heard in supjiort thereof. 
Johruton v. F. d- M. Rirtr R. R., n»5 Hi. Wl. 

275. Lkaskiiold estatk. The estate of a tenant fr>r years may 
be taken for the public use upon jirecisely the same teriiis as any 
ottier estate in lands may be, on j)aynierit of conipen?,:itioii. ('hi'uijn 
V. Harrity, 7 J$radw. 474! 

27IJ. Kaskmi-NT. Where a party rouvi-ys hiri'l reservintr in 
his deed the privilege of a water f»"wer, aiKJ the ri,rhf to enli-r upon 
so much of the land as inav be n^-edtn! tor an Hhutini-rii "n the liank, 
he has such an interest in tbe liind a> rn^iv )»<- a Met ted liv U.e eonstnic- 
tioD of a railroad, and the coni]»aiiy eaniiot appropriat*- the land to its 
own u.se without ascertaining, in t'hi- moije (lointt'-d out in the statut^i, 
what damage he will sustain, tialt-na rf- .S. Wis. R. R. v. Jlanlam. 73 
I1L494. 
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277. Railroad crossing— cfianffe of use— right to select plaee of 

crossing. Under the present legislation, a railroad company is ex- 

. pressly aiithorizprt, ii> locating and pnn struct in it its road, to cross and 

fntersfpt anv iiilfiviMiiciir r.'iilr..aiU at :mv !«nni in its route, and this 

by ntH-f-^iLL \ ]iii|''i( .ii ..■! :- :i li'^i I i-:i . .|i I I II ii ["ii 0:;it the aiibordi- 
natioii i.t M- i: ■. I ■. . ■■ i.|MTiv to theuses 

ofaniitlM-' '■.i.'hthe pnbUc 

good [ii'iiinii.;-. i..iT III. ...ii. ■.,ii..ii ■i;.: ih,- ml.'IiI iif way. when 

the parUfs i-iiuunl, uirtre si ,>i*Ii'i-l LIu- yi.n-r ami iiiiiiiiier of the pro- 

pOHHd crosiilng. and the uhariiiiter and I'luiditiun of the use sought, and 
this ahonld be stntwl in the petition to allord the proper basis for 
aseeitaining the coinpenaation to he paid. L. S. d- M. S, R. R. v. (Jh. 
* W. Ind. R. R., 97 111. 5(H5. See ante 91 -93. 

HIGHT TO JURY TRIAL. 

27S. TxpEU rON'-STiTi'THirf of 184S. Tlie jjrovisions in the eon- 
■'ti'iiti..! ..r c-is rr-lutingto jury trials— S 8, Arl. la— ihat no one shall 
>■ ! ; ■ ' ■■' ii;~ life, liberty or property, exeept by the juilgnir>ut of 
! ■ l.iu" of the land, have no appllpatloo to eondeuination 

li i i . . !i r the rixht of eminent domain. J'l/iwn v. Joint (E- 

V that a jury shall be calletl to aid in con- 



deninatii.il- i ■■ : .i.i>. /'., 




2S0. :>■, ■ I II ■ . ■ ' -r I8:,-J. Oniii 
in aciisi' ! ! ■!■ ■■-■;. Ill ,:l' (l:iiii[ii;i-s ■ 

rigflt-1 v^ ,-..:■■■:. ■ ■ . -i.^'ii:. :: '. 

aetof ['-:■■: ■■ /■ ■■ '■'■ ,; . 


1 appeal to the circuit court, 
nfi the foniii-iiinatiou of the 

. ■ :, (11. .i i.> jury. This by 


3S1. '■.. ,; 1 ... 

taken or .1 im.' ■; ;: |..i i '■ - ,\ i ,- 

requirenifiit ui tlic .■inistiiiition is liiiiri 
implies an exeiiwiori id' aiiv olher iriode i 
Peaph V. Mi^Roheiis. (".2 ill. 38. 


■■I'ln lorpropertv 

— I'^Ni. vajury. This 

ti.'Hive in UK charaeter. and 
if lixing the eom pen nation. 


2S2. The enuiiicn.'i;itii'n for prnpertv 

must hiTi-"T(;t:'u"n.-'Miif: 'iTi.! »,-:■-: 

daman'-'i- ■ ■ ■ ■■ ■ i' ■ n ■■ ; i ■ 


ditmaged. its well as taken, 
!':in lip no entry upon or pos 
■ i-nnpensatiou for property 



2H4. LAvrs.i (n-r III..1".' M .. ': ■ ■■.■ i-m'sh- 

ment of damages liy !■ iin .r-. on 

appeal fur land lakeii lot- lu-ii ..■■ - ...i- i-j.. ■ ;i..i .. il inop- 
erative liv li V.l. Art. -1 ..t U.y >,.jisul;.l..-:. ,.i li"."i>. A /.i. .. D^on- 
bn'igli.t\ilil-m. 

2S5, Thea-isi-SNUient of dainagt'S to ii party liy reason of the laying 
out and eniiKlruction of a highway over his land by tlie commissioners 
of highways, or by the supervisors on ajipeal in a pniceeding com- 
nieneed after the'adojitinn of tile new constitution, will be void, 
altiioiiuli no uioile for an assitMmeut bv a jury hati then been pro- 
vided. /'.. 

2H(i, Where <'ertail» persinna nliligateil IheniKelves by their bond to 
proi'iire i-erlaiii grounds for the .state, or to pay the eompeiisation 
required to be paid to Ihe owniTS upon eoiulemnalioo thereof by the 
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state: Held^ that as the compensation was not to be paid by the state, 
the parties in interest had a right to have the compensation deter- 
mined by a jury. People v. Stuart, 97 111. 123. 

287. Less than twelve. Tender § 5, Art. 2, of the constitution 
the legislature is authorized to provide tor a jury of less tnan twelve 
men m the trial of civil causes before justices of the peace. Under 
this, a general law for the assessment of d<iniages for land condemned 
by commissioners of highways for roa<ls, may constitutionally provide 
for a jury of six men, and their assessment will be valid and binding 
on the land owners. McMamis v. AfcDonongJi, 107 111. 95. 

288. Right to — vxiicer. Either party has the right to have the 
compensation assessed by a jury, and it is error to deny the right; but 
the parties may waive or dispense with a jury, and the finding of the 
court will be valid. C. M. & St, P, Ry v. Hock, 118 111. 587. 

WHAT IS A PUBLIC USE. 

289. It is a settled doctrine that the appropriation of property to 
the construction or use of a railroad, is an appropriation of such prop- 
erty to the public use. C. R. /. rfr P. R. R. v. Juliet, 79 111. 25. 

290. PrBLio QROVSDS -tfikfnt/ by .state. Where directors of a 
railway cninpany, under leffislative authority, locate and c(mstruct 
their roa«l along and across the public grounds and stn^'ts of an unin- 
corporated town, in so doing they act as public agents, and the loca- 
tion is the act of tlu? state, unless such use Is inconsistent with the usti 
to which such public grounds ha<l been previously applied, lb. 

291 . Same -e,stoppel. Case and facts state<l from wliich the city 
authorities were held estopped from tlisputing the right of a railway 
company to use street>s and public grounds for right of w;iy. lb. 

2»2. The right to take private property for railroad i)urpo.se3 by 
the exercise of the right of eminent domain, n*sts wholly upon the 
doctrine that the railroad use is a public use. The corporation itself 
is private and it has private rights: still its uses are i)ubli(!. lb. 

293. To authorize the taking of private propt*rty under the consti- 
tution (of I84S) the use must be such as is ])ublic in its character, an<l 
not public merely because so caile<l. I'J. St. Louis v. St. John, IT 

111. \m. 

29-1. For strekts. T1u» taking and approi)riating of property for 
a public? street or highway i)v a inunicipalitv is a public^ usimu its 
nature. Dfinham v. Hyde Park, 75 111. 371, :n5; r. R. /. d- P. U. R. v. 
Town of Lnkt, 71 111. 3;«. 

295. l*n»perty taken for a railroad or damag«Hl by the (roust ruction 
and operation of a railroad, is taken or dainagfd tor a public use. 
Ch. rf- W. Jwl. R. R. V. Ayres, !(►*> 111. 511. 

29B. Kailkoai) turposics. Although a raiiwa) company may 
be a private corporation, y<*t the road is to Ih* rcijardrd as a pulilic 
improvement, made to subserve th«» publico iutcrcsls. .such roatls are 
of sueh public usf as to justify the rxcicisr of thi* rii^ht of eminent 
domain. C//. nnn. d- Via. R. )l. v. Smith. Wl III. J^is/iT.-). 

297. Mere convenience is not suihi-icnt to .jn.>lirv Ihc exercist:* of 
the right. The public use must l»e neccssny and pn'ssiuir. Ih. 

29S. Strkkt*^. The takitig of land for a |ml>li<- street or highway 
bv a municipaiitv is a ])ulilic us(.> in its nature, imd cannot l>e ques- 
tioned (»r denied. f\ R. 1. cf- P. R. R. v. T'urn >,/ Lakf, 7! 111. XV.i. Xii). 

299. I'owKii OF i.'orRT. (.)n apfdicatinn to condemn land tlie 
court has the right to determine whether the jiroposed use is pnl»lic in 
its nature or not. lb. 
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800 . The qiu»stion whether the use to which the property is to be 
taken is a public use or pun>ose, and whether such use or purpose will 
justify the exercise of such compulsory taking, and, where the power 
Ls attempted to be exerciseil by a corporation, whether the power is 
delegate<i to it by tlie legislature, and whether the uses and purposes 
for which such power is sought to be exercised falls within the legis- 
lative grant of ])ower8, are proper subjects of judicial determination. 
Ch. d- E. III. Ji. R. V. Wiltse, 116111. 449. 

801. PuHLic vsK— determined from nature of business done. 
The busifiess proposed to be done, and the manner of doing it, must 
hi', looked at in determining whether the use to which property is to 
be devoteil will Ik* a public or private one. If, from the nature of the 
business and the way in which it is to be conducted, it is clear no 
obligation will Ixr assumed to the public, or liability incurred other 
than such as pertains to all strictly private enterprises, then the use 
is private* and not public. IShoU v. German Coal Co., — 111. — . Filed 
Jaa. 25, 1887. 

302. The use of a strii) of land by a coal company upon which to 
construct a train way lea<ling from the coal works to a railway track 
is a private use, and such strip cannot t)e condemned under the act for 
such use. lb. 



c:hapter 47. 

KMINENT DOMAIN. 

An Act to proTlde fur th(« I'zercise of the right of eminent domain. Approved April 
10, 1MT2. In forcf July 1, X^^'i. L. 18T1-2, p. 47w. 

303. CoMi»ENSATioN -Jury, g 1. Be it enacted by the 
people of the State of Illinois, represented in the general 
assembly y That private property shall not be taken or dam- 
aged for public use without just compensation; and that in 
all eases in which compensation is not made by the state, in 
its coriK)rate capatdty, such compensation shall be ascertained 
by a jury, as hereinafter prescribed. [R. S. 1887, p. 646; S. 
& C, p. 1041; C\)thran, p. MkS, See post 1213-1219, 1220- 
1225a, 1512. | 

304, Leoislaturk— e/.v power in re.sjtect to eminent dotnain. The 
jK)wer to dHchire nmler what circum.stances this right may be exer- 
cise<l. and to provide the mode of its exercise, is conferred upon the 
general assenihly by that clause of the constitution which vesta in 
that IhhIt the "legislative jxiwer*' of the state. L. S. d- M. S. Ry, v. 
Vh. a- W. Ind. R. R., 97 111. yOfJ. 

805. Stati'tk iiKyiKiHAL— liberal roiistrw;tion. The statute is a 
remoilial one. an<l .slmnld Ik* lilH*rallv and beneficially construed. <7i. 
d' Kn.stt-rn R. R. v. Kwjhiroud ('on. /^//., 17 Bradw. 141. 

306. Statitk manhatory strict rompliance. A statute pro- 
viding how the projM'ily gf an individual shall l>e condemned for pub- 
lic use is not nu*n*ly directory, but is niandatorv. A striet compliance 
with its provisitnis is nrressarv. Mit<h*ll v. til. d- St. Louis R, li. rf- 
C'*fil f:o.,i\H III. 2S*i. 

.t07. Dki'RIvation ok vkovkutx— only nmlvr power of eminent 
domain. A [)ers<)n caimot b<» deprived of his ])roiM»rty except by the 
exercise of the right of eminent domain, in wnich case just compen- 
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sation must be made. Lake View v. Rose Hill Cemetery Co,, 70 111. 
191, 199. 

808. Act of 1^2— how far a repeal of act of 1845. The act of 
1852, concerning the right of way, did not repeal any of the provisions 
of the act of 1845 not inconsistent therewith. Authority to acquire 
right of way under the act of 1852, or any other act, carried with it 
the power conferred by the act of 1845. Taylor \. Pettijohn,^ 111. 312. 

809. W n AT Ij AW GOV ERNS— change pending proceeding. After 
the institution of a proceeding in 1852 to condemn a right of way for 
a railroad, and during its pendency, the law under which it was com- 
menced was amended, excluding the consideration of benefits in com- 
mon with other lands: Held, that the case was governed by the law 
as it stood when the petition was filed. A. & S. R, R, v. Carpenter, 14 
IlL 190. 

310. Act of 1845--rioi repealed by act of 1852, The act of 1852 
being intended only as an amendment of the law concerning right of 
way, did not repeal any more of the act of 1845 than was repugnant 
thereto. They both might stand. Taylor v. Pettijohn, 24 111. 312. 

311. Under different acts. A cori)oration was authorized to 
acquire a right of way under the act of 1852, or as authorized by any 
other act: Held, that its authority embraced the act of 1845, or such 
part thereof as was not repealed by the act of 1852 amendatory thereof. 
lb. 

812. Under what l, aw— election. A railway company instituted 
a proceeding under the act of 1852 to condemn a right of way, and, on 
appeal from the award of the commissioners to the circuit court, asked 
to amend so as to make the proceeding under the act of 1845: Held, not 
admissible. The petitioner is bound by his election. P. P. & J. R. R. 
V. Black, 58 III. 33. 

313. Repeal. The act of 1845, entitled " right of way," was not 
repealed by the act of 1852 on the same subject, except in so far as it 
was repugnant to the latter act. The general law of 1849, relating to 
railroads, did not affect the act of 1845. P. d- R. I. Ry. v. Warner, 61 
111. 52. 

814. Act of 1852 — how far repealed by new constitution. There 
is enough in the act of 1852 not abrogated by the new constitution to 
enable private property to be acquired for public use. A jury may be 
had on appeal. People v. McRobert^, 62 111. 38. 

815. What law governs. A railway company having com- 
menced proceedings for condemnation under the statute of 1852 must 
adhere to it throughout, and cannot resort to other statutes. The 
rights of the parties must be controlled by the act under which the 
proceedings are begun. P. P. d- J. R. R. v. Laurie, 63 III. 264. 

816. Change in i^ aw— effect on proceeding. The state has the 
right to say on what terms it will allow the right of eminent domain 
to l)e exercised, so long as there remains anything to be done by the 
corporation to complete the condemnation of the land. ^. d- 1. S, Ry 
V. Hall, 67 m. 99. 

81 7 A proceeding to condemn land for a right of way under the 
act of 1852 was brought, but before a trial was had the act of 1872 had 
taken effect, and the Hamages were assessed according to the latter act, 
which expressly repealed all contiicting laws: Held, that the assess- 
ment was properly made under the latter act, as the proceedings were 
injieri when it took effect, lb. 

818. Where land was taken for a right of way for a railroad, and a 
proceeding to fix the compensation commenced before the act of 1872 
ou that subject went into effect: Held, that the compensation shouli 
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be ascertaintfl unijer the law in force at the time the proceeding was 
begun. Emersm v. Western Union R. S.. 75 lU. 176. 

819. CosDEMKATios— jf/rfcf compliance. A proceeding to eoa- 
dernn land tov a riglit of way being ao extraonlinary and summary 
remeily, the piirty exercising the power must strictly observe all 
the reqiiirementa of tlie statute under which he acts. '_'. <£ ^1. S, R. t. 
8miU,, TM 111,96. 

S20. What law fiiivERNn. The laws iu force at the time a city 
enters upon a public iiiiprovcment of a street by changing its grade 
will fix and rtelei'inine tin' riglila of a property holder to damage, and 
it eatiiiot be ullereci bv Hiibseijueut legislation. Oiii/ of Elgin v. 
Eaton. s;t 111. j:«. 

aai. rn\r.i:MV\-nnN .^Ir/rl .■miiji/iinirf. T'. It-^ -: :i [rr-ion of 
hifl ItroiK-rl V liv |inii-rT'i|iii-> n^Mhi-.! Ins «i!l. i'. ■ :i : • ' i <Triut 
«Onipli'"i>-i' "ilh all m[ U,- iin.MHi.iiisol III'' 1 . ..la.' for 

hfo.protei'l ii.il iirjil lii'ii. Irl, TIlim- |ii.i\ i:-i.H!-. i !■■ :. ;is in 

tlienatui-i' nf i-niiililii-iis iii"i'i'ih-hl, wlm-l -in ;■!■- '<■ .■.■iiiplied 

with Ih-I'Uv til!' iij,'ht III !!,■ I I ■]■■ 11} .■■- ml' i> tlj.--tiirbcd. hut the 

party claiming \ui-\i\- ili.- .hugs must allirmatively 

show.vuvh I'liinpliunc.'. //,.■;.■ ■ '.- ■..:i' 111". 171. 

S22. Till' riili- nhiili r.-|".:' _■■ i! 'M' iufss iu a statutory pro- 

eeeding Unn u|i|ilii-.iiiiiii •■ui\ m iin; > im,! u-pa,!. <-;ises where the 

perjtOQ wImiw ni;lii l- !'■ ii' -iH' 'I'-l is iml ^i inuly. !l is not enough 
tOfeqiiire Ihi' ri;;iil inl'-. !■! -.Miiliicss, iiii'ii'ly Ui;il Ilii.' proceeiliiig is 
flist&tntiirv iiiLi'. rill- mh ill) s ii'l. .iii|ilv Ilia |)rin-ii'ilmg to condemn 
land for ii riiiht uf \\,i\ lunli i- tin; ^ULiitf. Buwn.im v. V. d- V.Jiv, 
Hi2 III. 472. 

H'l'.t. 'I'hi' Inking 111' privfHi- pn»p('rty umler the eminent domain 
Hct b>'iiig ill ilrriigiii i"u iif i-ouiuion right, the grant of power to cor- 
poi-ali'ius for ils iXi'li-is.' (fill lir stricllv n.rislrued. vh. (I- E. III. Ji. 

It V. wiih'i. I in in, 11'.'. 

324- \rT •)]■• inr-i -/""■'■■■■ '•<p<:ir/rd. § 9 of the act of 1852, which 
reqiiiri's Die i-xii-uliim <il iiu ii|i)iiiil bond on taking an apiieal from 
the awarii of llic iMiuiiii>-iiiiii*i>. t.ii tlie circuit coiiri, and § 12. which 
pennlls Ihi' laud In In- euli'i'il ilj'ijn pi'tiiiing the appeal, ln'iiig incon- 
sistent with llic liill "f righl>, lire I'epiMlcil by the coiistitulion. Peo- 
ph V. M'-IOih. i-U: iVl 111, :iS- 

■i'i'y. Jina,'^i>ii'i'Tii\- I'ktitids— i-AirriEs. g 2, Tliat in 
all ciis.-s «lL.Tf (Ijc nt;hL In iiike |iriviit.' jmiperty for public 
UKB, witliniit till' uwiiiT.-^ cdii.-^i'iil, i>r till' lif^'lit tn cimstruct or 
maiuliii?! iiuy j^ulilic inail, ijuIiuiliI. [ilniikiniiil, turnpike mad, 
cftiial or ytliiT jiulilic; wnrk nr inipruvtimeiit, or which may 
ilamfiyc jirupurty imt iictunlly tuki-ii, has beeu heretofore or 
ehall herwiftor I"' eoiil'.'rrcil hy {^niieral law or special charter 
upnii liny ciii'|inr!itp or iiiiiitici]ml unthority, public boJj', offi- 
(■■■j- .1 .1 ■■ Ili. I'lTw'it, i-nriiiiii'^si.iHi't iir (-or]inriLtinu, and the 
,..■ :■ ■ iM lilt |jiiii| fur nr in M-i-.pi'ct nf the property 

' ! iiJiiipj'iiili'il or (iiuii^i-ril Tor till' piirpoBes above 

iM' hi I I ■ inn i| 1)1' ;i^,'ri'->il upnu In t!if [i.'irtii's interested, 

or iu i';wi' tin- '■\\jior ul' tlio prnpi'rty is incnpiible of consent- 
infj;, or hia uiimr <ir ri't^idfiii'i' i.s unkiiuwii, or ho ia a noii- 
resideiit of tlio slntr, it sliiill lie lawful I'nrthp piirty authorized 
to tnke or (himiit;c llio ]ir'ijit>rty so rc'i^uiri'il, or to construct, 
opi'i'iiti' and maintain any |iuhlic road, railroad, plaukroad, 
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turnpike road, canal or other public work or improvement, to 
apply to the judge of the circuit or county court, either in 
vacation or term time, where the said pro]>erty or any part 
thereof is situate, by filing with the clerk a petition, setting 
forth, by reference, his or their authority in the premises, 
the purpose for which said property is sought to be taken or 
damaged, a description of the property, the names of all per- 
sons interested therein as owners or otherwise, as appearing 
of record, if known, or if not known stating that fact, and 
praying such judge to ctiuse the eom|Hmsation to be paid to 
the owner to be assessed. If the proceedings seek to affect 
the property of persons under guardianship, the guanliaus, 
or conservators of persons having conservators, shall be made 
parties defendant, and if of married women their husbands 
shall also be made parties. Persons interested, whose names 
are unknown, may be made parties defendant by the descrip- 
tion of the unknown owners; but in all such cases an affidavit 
shall be filed by or on behalf of the petitioner, setting forth 
that the names of such persons are unknown. In cases where 
the property is sought to be taken or damageil by tlie state 
for the pur])ose of establishing, operating or maintaining any 
state house or state charitable or other state institutions or 
imijrovements, the petition shall be signed by the governor 
or such other person as he shall direct, or as shall be provi- 
ded by law. [K. S. 1887, p. G40, g 2; 8. Si C, p. 0)4:2, § 2; 
Cothran, p. 64(;, § 2. J 

3!S6. Judicial pkocekdino. The rij?ht of thti state to take pri- 
vate pnjperty for ))ubli(* use, cannot l>e asaertetl ]>>• a nu*re enactment. 
A condem nation by a judicial proceeding and judgment is necessarv. 
f'ijok V. Honth Park r„ms.,i\\ HI. 115. . * 

827. Who m.v v condkmn and kok what ftrposK'^ in'-nrporattt/ 
town, /or fi strut. The town of Mt. Steriinfj Iia.»> th«* power to lay out 
and open strwts and to condemn land then.'for. f 'nrry v. Mi. ^ttrUntf, 
15 111. :<2«J; Dufilfij) v. Aft. ."itcrUmj. 14 111. 251. 

SiSH. Same- strict rimstruct inn. The rul«; of strict construction is 
appliKl only in cases of anibiguilv. or where a ])ower is claiineii bv 
implication. Nttrhall v. Hnhnn d- t:h. ruimi K. li., 11 111. ra, 

829. i>\yiK-~if ityth »/ Intent! nilln^tnL Whi*n* lh«* ]i*;rislatureha.s 
{pven a railway company [)0\vi'r to build lateral rnads without lixinjj 
any limits to the ieni^th ot .such roads, the courts will not. as a g«-neral 
rule, lix any hniits. //#. 

330. PowKK TO <-oM)KMN /'//' hrufirfi or Idt* rul riMifl. Where a 
riff hi is confer nil t<i build iatrral roads, the presumption follows that 
the eonipany has the siiuic antliority to obtain the right of way of 
such roatls as is contcrrcil fnr tlt«' mam line. Ih. 

83 1 . Same tr.rff ns to // , ujfpl ii s t o la tera I rtxids. A n 
time to a railway eompiiny wiiich has the right to bnUd 
for coinph'ting its road, wil) embrace the lateral b 
the main line. Iff. 

SS2. UKiUT TO CONDEMN J'or/titure of ik 
the Illinois Central iiailroad company to Ii « 
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limits of the city of Chicago by the first day of January, 1852, as 
required by its charter, did not work a forfeiture of its right to con- 
demn lands to its use where the assent of thecitv to such location was 
not given until after that day had expired, ill, C. R, R, v. Rucker, 
14 111. 353. 

833. Who may enfokce eminent domain. The right of emi- 
nent domain may be exercised either directly by the agents of the 
government or through the medium of corporate bodies. Bttkman 
V. S, d- a, R. Rn 3 Paige 45. It may be exercised by the United {States, 
even within states, within its constitutional powers and iiurposes 
Kohl V. United iStates, 91 U. S. 3r,T; Darlington v. U. ^., 82 Pa. St. 382. 
But the gei^eral government cannot control the states in the exercise 
of this power. Boont Co, v. Patterson, 98 U. 8. 403. 

384. Same— w/Ac/er law of 1849, llailway companies organized 
under the general railroad law of 1849 cannot condemn lands for right 
of way until they have obtained an act of the legislature approvmg 
of the route and termini of their roads. Uillinwater v. Miss, d' 
Atlantic R, R., 13 111. 1. 

8:J5. Same— uwrit'/- act of 1852, § 19 of the general railway act of 
1852 was intended to reserve power in tlie legislature to fix the route 




p)wer m the legisla- 
ture to fix the route and termini of all roads before tlie corporations 
should exercise the right of eminent domain. P, d* R, I, R, R, v. 
Warner, 01 111. 52, 55. 

886. Samk— power not exhawtttd by it.s fy.vercise. The power to 
condemn land for railroad purposes is not exhausted by an api>arent 
completion of the road, if an increase of business shall demand other 
appendages or more room for tracks, r. B. d- Q. R, R. v. Wilso7i, 17 
111. 123, 127. 

887. Same --/or workshops, dc. A grant of pOwer to a railway 
company to construct a road with such appendages as may be deemed 
necessary for tht? convenient use of tlie same will authorize it to 
acquire land by condemnation for workshops, &c., these being neces- 
sary appendages. 76. 

888. Power to condemn —/or paint sJwps, dv. The Galena iV 
Chicago Union Railroad Company, under its charter, hsis the power 
to condemn lands for depot grounds or on which to erect a paint shop 
and lumber sheds for its use. Low v. G. & Ch. Union R, R., 18 111. 324. 

889. Right to constiu'ct koad in city. Tower to a railwav 
company to bring its roiul to a city and acquire pn)perty within ft, 
also carries with it the power to enter the city and acquire right of 
way therein. Moses v. P. Ft, W. d Ch. R. R., 21 lU. 516. 

840. Power of city -io condemn for a street. The city of Peoria, 
under its si>ecial charter of lb44, as amended in 1H55, had the right to 
extend a public street, and have the benefits and damages assessed. 
Peoria v. KUider. 26 111. :J51. 

841. PowEK of railway company— io take jmbl if property. A 
railway charter authorizing the company to enter upon, take i>osses- 
sion of, and use all and singular any lands, streams and materials of 
any kind for the location of the r(>a<l, depot, etc., ami tor the construc- 
tion of the roa<l, contained tliis provision: that "all such lands, mate- 
rials an<l privilege's belonging tt> tlu; state art; hereby granted to said 
corporation for sai<l purposes:'* Held, that the grant did not include 
thf ground connecteil with and used by the statt* lor the education of 
the bhnd, although adjoining the road and convenient for its use. 
St. L. J. d C. R. R. V. Trustees, dtc^ 43 IlL 303. 
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842. Power of city— /or what purposes. A municipal corpora- 
tion has no i)ower to condemn private property for purposes not 
specifically named in the law, and which is not within the proper scope 
and meaning of the delegated authority. E, St. Louis v. ist. John, 
47 ni. 463. 

848. SAME--/ar city prvtan. Power g^ven a city in its charter to 
"take private property for opening, altering and laying out any street, 
lane, avenue, alley, public square, or other public grounds," does not 
confer the power to condemn property on which to erect a city 
prison. lb. 

844. Power of company— fo use a street. The grant in a charter 
of a railroad company to run its road through a town, cannot by any 
reasonable and fair intendment, operate as a grant of the use of the 
streets, or either of them, to the company. St. L. V. d* T. H. R. R. v. 
Eatter, 82 111. 208. 

845. Same— 6y legLslative recognition. A consolidated railway 
may acquire property within the city of Chicago for right of way, by 
condemnation, if its authority to construct its road within the city 
and its existence is recognized by the legislature in an amendatory 
act, although the companies before consolidation had no such power. 
McAuley v. C. Ch. & Ind. C. Ry., 83 111. 348. 

846. Power to condemn — derived from the state alone. The 
right of a corporation to condemn property for the construction and 
operation of a horse or dummy railway in the streets of a city, is 
derived solely from the state law; and the consent of the city to the 
construction of such road is not a condition precedent to proceedings 
to condemn. Metropolitan City Ry. v. Ch. W. Div. Ry., 87 111. 317. 

847. Same— 7r7<ef/jer termini are fixed. A railway company was 
authorized by its charter to construct its road "from A to some eligi- 
ble and convenient point in the county of DuPage, there to connect 
with the G. & C. U. Kailroad." By an amendatory act, the company 
was authorized to feonstruct a branch road from its main line from A 
to and in the city of C by way of N : Held, that under either of these 
acts, the termini of the road were so far fixed as to authorize the com- 
pany to condemn land for its use under the act of 1852, which was 
confined in its operation to railroads, the termini of which were fixed 
oy the legislature. C. B. cf- Q. R. R. v. Chamberlain, 84 111. 333. 

848. For bovlevard. Under § 12 of the act of 1869, in relation 
to parks, &C., the West Park Commissioners have the power to con- 
"«nin land for a boulevard within their district, to connect the park 
and boulevard under their control with those under the control of the 
^uth Park Commissioners. Park Corns, v. Western Union Tel. Co., 
103 ni 33. 

849 . Second tuik— exhaust irm of power. The law does not require 
a railway company to acquire by condemnation all the lands necessary 
for the construction and operation of its road, at the same time. It 
niay increase its facilities as the business of the country may require. 
I'^isher v. Ch. d- S. R. R., 104 III. 323. 

850. So, when a railway company had a side track for many years 
before, connecting its main track with a public warehouse and elevator 
in a town, over the land of another, but without having the nght of 
Way therefor, except by the mere consent or license of the owner, it 
Was held that the company had the right to institute proceedings to 
condemn the land over which such branch ran, for right of way. lb. 

.151. For telegraph. Authority is given by statute to all tele- 
graph companies to erect poles on which to place their wires on all 
Highways or public roads, by first obtaining the consent in writing of 
the county board of the county in which the highway is situated. But 
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this permission by the count; board is subject to tlie constitutional 
lahibitioD that private property shiill uut be taken ur demanded for 
public uae without jnst eouijiennation. Bnnnl iif Triiile Tel. Co. V. 
Darnell, 107 111. SIJT. 
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16 111. 320. 
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W2. Power of railway— fo condemn—de facto corporation. 
The fact that a railway company has been organized under a valid 
charter, and is shown to have done corporate acts under it, is sufficient 
to establish a prima fatrie right to take private property under the 
act; and this prima facie right cannot properly be questioned in a 
collateral proceeding. That must be done by quo warranto, Ch, & 
N. W. Ry. V. Ch. & E. R. R„ 1 12 111. 589. 

86S. Same— /or lateral branches. The fact that the building of 
lateral branch roads may add to the earnings of the main line of a 
railway company^ or increase its business, will not authorize such 
corporation to build the same under its charter, which fails to so pro- 
vide. Ch. d' E, III R. R. V. Wime, 116 111. 449. 

864. Po>VER of viL.i,AGK— laying street — ordinance. The statute 
does not require that an ordinance to establish a street by a village 
shall be published. Village of Byron v. Blount, 97 111. 62. 

365. Validity of ordinance. Where the first section of an 
ordinanw established a street upon the defendant's land, and the 
second section provided that cc^ntiguous property should be taxed 
one-fourth of the cost incurred in establishing and opening the same: 
Hehl^ on application to condemn the land for the street and fix the 
compensation, that the validity of the first section was not involved. 
Village of Byron v. Blount, 97 111. 62. 

EXTENT OF LAND TAKEN. 

366. Width of right of way. The right of way'for a railroad 
track is not limited to any given width. It may vary in different 
localities; but obviously a railwav company may appropriate and use 
for its right of way such width of ground as may be reasonably neces- 
sary for the economical and convenient transaction of its business. 
C^ n. I. dr P. R. R, V. People, 4 Bradw. 468. 

367. A judgment condemning a strip of land 120 feet wide for a 
right of way for a railroad, will not be reversed because the land con- 
demned exceeds 100 feet in width, when it does not appear from the 
Plt'adings or the record tliat the additional 20 feet was not necessary 
*nd no siu;h objection was raised before the court below either by 
<itmurrer or reasoiLS assigned in arrest of judgment. Booker v. V, & 
^- %, 101 111. 3:^3. 

•68. Under our statute the amount of land which a railway com- 
pany is allowed to take for right of way is measured by the necessi- 
Jjesof the case only, and is not limited to a strip 1(K) feet wide. When 
^«e petition states the amount of the land necessary for the road, and 
such allegation is not controverted, no question can arise as to 
whether more land is sought to be taken than is necessary. Bowman 
V- V. d- C. Ry., 102 111. 459. 

569. The statute does not designate the width of the strip of land 
^hat may l>e condemned for tel«*graph purposes, but only authorizes 
*^^'h companies to acquire such an amount of land eus may be neces- 
Jjry; and when only one line of y)oles is spe<*ified in the petition, and 
the evidence does "not show that a half of a rod in width is an 
Unreasonable amount of land, the judgment condemning that much 
J^ill Ije sustained, and will be construed to authorize the erection of 
»ut one set of poles. Lockie v. Mutual Union Tel Co., 103 III. 401. 

570. Depots and sidk tracks. A charter giving a railroad 
^'niDany a right to acquire a strij) of land not (exceeding 100 feet in 
^'itlth has reference to the right of way for a single or double track, 
^Dddoes not prohibit it from accpii ring more land for depot grounds 
^ side tracks at stations. Carmody v. C. d- A. R. R., Ill 111. 69. 
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S71. On the trial, evidence that it is not uecesBary to take a stiip 
of land 150 feet wide through the defeniUmt's tund is not admissible. 
That is not a nuestiou for the jury to pusa upon. IkUuol v. F. dk M. 
Ry.,n\ 111. Wit. 

372. Amount iif land. A railway company L-aiinot, OT-en by 
making cuiupensaliuii, taku nion' laud than is neceasarj fur the pur- 
uosi- of lis road, and the samt* principle applies to dauiai;ing laud. O. 
^M.Ry.v. Wui./itec, — 111.-. Filed Jan. 20, lastl. 

OF Tin: KXPEDIENCY, NECESSITI' AND PUOPRIETY. 

3(.?. Not a .icdictai. isijviuv, Wlu'llur iirivate jiropertv, and 
it so, how much sliall !»■ lakni I'l.v \W |.iil.i:. «~,-. -,- i matter which, 
of uei^B.'jsily, rests iilnuc in U^' iIIm u 1 1. i. 1 1 ■ ]■ ■ i-lalun', and no 
appeal from, or r-MiiM III ii^ ilni-j'' . il n !-. n.H for ihe 

court to siiy whialuT imni' l.niil 11k. ;. .■. .i iViry landing 

and a public ma'l isMlufjIil I'l iicnunh im ■■ ■. i.'.. Alilla v. Ht. Clair 
f.'o.. Sliilm. I'.17,2:W. 

374. llniiiWAV. AVht'tlif-r tlie pnlilii' interests require, and 
■whether t!ie liseal coiiilition of Die L-ouuly will juslily the payment of" 
the diiniages awardnl, is for the rniintv e"urt alone to decide. On 
appeal from ;iu order laying out a piihlic roail, Ehe propriety or expe- 
diency Of tlip road is uol involved. .s.i,i!i"""'H I'l. v. iSmum, 13 ill. 207. 

375. STUKKT. "u aiipeal from an onb>r layinR; out a street the 
ciri'Uit i-ourl cannot im[iiiri' SuIn dn' . \]iiili.'my i.f njn'oing the street. 

- ThatisIelit*oU-ly lulh.'Ju.l-ni. :,1 ■ .1 il,. I.. Mr, I ..| !,,,-lris. (V./TJ/V. 

M/. «fi-c/i".7. lu 111. a-*'; "'"''■■ ■■ ■ " ■ ■ II ':i --'I- 

37t[. Wiin MIST i.iciKiiMi- I ; : . . I, ..i. ! . spi'iiiency for 

th.-.-\.>ri-isr..niiriiulil I.. (..;.. .: : ■ i' .:, iiL.ikiln: puliUc 
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body or tribunal \rpon which it has conferred the power to determine 
the question, is conclusive upon the courts. lb. 

381 . If the use for which private property is proposed to be taken 
is public, or if it be so doubtful that the court cannot pronounce it 
not to be such as to justify the compulsory taking, the decision 
of the legislature, embodied in the enactment, giving the power, that a 
necessity exists for taking the property, is tinai and conclusive. lb. 

382. Dklegation of power to decide. Where the case is such 
that it is proper to delegate to individuals, or to a corporation the 
power to appropriate private property, it is also competent to delegate 
the authority to decide upon the necessity of the taking. lb. 

888. The power to determine in any case whether it is needful to 
exercise the power of eminent domain, must rest with the state itself; 
and the question is always one of strict political character, not requir- 
ing any hearing upon the facts or any judicial determination. lb. 

HM. The law authorizing the condemnation of private property 
for railroad purposes is limited to such property as is necessary for 
the purpose in question, and no condemnation proceedings can law- 
fully be had of property not necessary for the construction or use of 
Jhe *road. But this necessity need not be made certain before it is 
*awful to proceed with the condemnation. Ch. d- W. Ind. R. R. v. 
^ifibar, 1(»0 111. 110. 

^85. Power OF COURT TO DECIDE. Where the description of the 

'^nd and the purpose for which it is sought to be taken are stated in 

the petition, as they must be in every case, whether the land is rea- 

*>nably necessary for the purpose stated, depends mainly upon the 

^*ots thus stated in the petition. But the court, in passing upon this 

Question, as it must, before submitting the question of damages or 

^^ixipeusation to the jury, should take into consideration the section 

?f the country and the particular locality in which the improvement 

^ to be constructed:— whether in an obscure coimtry village, or in a 

^^'^at commercial center; and acting upon its own knowledge of the 

^tiimerce and business nei'essities ot the country, must upon the facts 

?^^ted in the petition, determine this question for itself. The jury 

i^xpanneled can find no fact except what is just compensation to the 

o^Viier. i^niith v. Ch. d- W. Ind.R. R.. 105 111. 511. 

5J,S6. XO EVIDENCE HEARD ON QX'ESTION. The laW doCS UOt COU- 

v^^^iplat** that when the petitioner has brought itself within the pro- 
\^^ions of the statute, the right of condemnation can be defeated by 
®* ^Tiply showing, in the opinion of witnessf*s who have no interest in 
^^ connection with the objects of the ])rocee(ling, that the land sought 
^^ 1)6 condemned is not necessary for the purpose state<l. lb. 

^7. How FAR CORPORATION MAY DETERMINE. Every company 
?.^*^king to condemn land for a public improvement must,'in a modi- 
^^cj degree, l>e permitted to judge for itself as to the amount that is 
^^^^essary for such purpose. This right is subject to the constitutional 
*^d statutory restri(;tions, and to the further limitation that the courts 
^^e clothed with ample power to prevent any abuse of the same. 76. 

, 3H8. When court may interfere. If the court can see from 
^*^^ facts, and its general knowledge of the locality and the public 
^ants, that the land sought to be taken is manifestly in excess of 
^'bat is reasonably necessary for the purpose stated in the petition, it 
"^ ill be fully warranted in denying the application, otherwise not. lb. 

3H9. To deny a petition of a railway company for the condeihna- 

V^on of land for a side track, it should appear that the object sought 

^» clearly an abuse of power, or a taking of private property for an 

object not required for the convenient operation of the road.* South 

Oh. R. R, v. Dix, 109 lU. 237. 
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SB*. Thft i>JM:rdsP (>( the ri^rht of eminent domain ia suboidinate 
tn nil irnnntitiitional aiul Htatiilnry restrictions on the subject, and to 
Uni further limitation that the courts wiiicli art- ituthorized to enter 
tain Afiplii^tirins for ir..i cxiri'lHe, are uluthed with aiiipli' pover to 
prftBiintanj»^ii.)t-nr thpriffht. I'h.iX- E. III. Ru v. iri/N^. II6I1LM9. 

3*1 Thp iiiiP^.ti„n or the rieristsit.y of the esemse of the nght of 
«r»io«nt domain, and in what c'imcm it may he .-xerdsnl within consti- 
bitioTial restrirti'iai. Is lej{iHliitLVp ami not juilii'ial; and when this 
p«W!r hax fiet-ii i|H>'irat.'(l to a i:iirporiition, its eierrise within the 
MViDf! an<l triT thi- iifi>-s and |i(iri)t)H<.s iuimeii in the legislative grant, 
will fi'ft ►)« a fir'ifii'f ■i(it>iiTt lor jiirlicial iiit-Tferenee or control, uolesa 
r p<.w.T. '7,, ,1'. ///. E. R. R. V. WilUe. Ilfl 

•I'h ■ ;.■ ■ ■■'■.. '!ii. A court of equity 
■ I i . ■ . ■ ' . :,.iuent .tomaiQ liv a city 
■ '. • 1, ■'[ ■xpeiiieccy, anil ool a 

.r; J i: . ■ i i : ' ■,■../'.),■';. The authori- 

!!■■■ ■ ■ 'L' :.;i- I'rnpriety and 

'■'..I :■ ■.- I ■.-■■ I .1 unless there is 

I'.fi ..■ ■, I . ■ -. ..I ]■■!'.- ■■[■ in tlif'ir action, 

riii(iii. . ;! I ([.' i-\,T,-ist-ot tliediBcretion 

iii|jiii!\ ■■! I \iTi i-niir the riijlil of eminent 
lull v.l.jih !ir4ipiit'> f>;cliisivt'ly to the legis- 
iir-.', llii |.L;i^l;,Iijn' iii;iy prnperlj withhold 

■. ih'- |iiiW''r til eiiinli'iim lami for public 



il.-i.m taiid liir a ripht o( way, the 
.<iii"'il ill the peluiun. and in the 
.l_v ivnii, ami in the ft mil order. 



nninty i" ■.■ ■' 

Hlionl-I :,!.:■.■ ■ ■ .-1 

Or .tf}/. li. n.-i': \\\. y.V: 


■!■ Ill 111.' fimiii jiii;:.—. II ]•- mil Indis- 
i:l ilii> l■.,1llll^ iiiil-;. III. 11 Mil' jietition 
fhi ■■ifiiil lU'lL'f. i"il llii- Uict must 
,i.-|>,lil ..f ih.'1'rn.rfiht.y. ■^hnt-wCh. 


KlIN, iIo» ...M.KUlli;i> / 
f)f 11 petitliiii s.Tkiiii,' a ei.ml 
ri.a.1, |,r',|,|.|ly ih-sMil I'l^r llir 

of tJ^e'siilV-'l'i'^'li' ' ■■■ i ' ■ 
the iiarlie.H .lelrii.l.L,.- - 


•'lilh'ii—tqipMinin'x. The presentation 
.■■mii;itii.n of lantl fur a iilauli or gravel 
Iriiiil ;inil iirayin'.; lur lh>- aiipciintment 

■■.r_n-, , ,.|ii. ;■- '.'i ;ir' .■..ij[-| jurisdictioa 

r ■ : i.wiiei-slhatof 

.,.■■ ' -1.. 07 111. 161. 


3»». SrrKHi"i, ' ■■! Ki ■■■ 
(;i,ok eiiiinly, lii-iii>.- n, Uiu a. 
cceding aiuhori/.eU to hi- l.iuu 


.,..;■. 1 ■, ; r ,. -ii|)iTior court of 

■iriiin in.i.-L, Jll;.^ ,ii» lullv art in a prO- 
ylit ill Che circuit court. Such court hM 



•'J 



( 



Ain> Eminent Domain. 49 



jurisdiction of a proceeding to condemn land. Ch, cf* N, W. Ry, v. Ch, 
^ B. R, /?., 112 111. 589. 

400. County coruT — 7to ttpiity pmnrs. County courts have no 
other jurisdiction in proceedings to condtMnn than that conferred by 
the eminent domain act. Thcv have no jfcncral chancery jurisdic- 
tion. MoC^ormick v. W, Ch. Park Comrs.^ 118 III. iu)b. 

401. Or THE PETITION— /7.V sufficltwy. The statute having 
determined specifically what farts must app<'ar tm the face of the 
petition, the court or judge is powerless to take any action in the 
premises until a i>etition is t1h*d containing the statutory require- 
ments, for it is bv the petition tliat jurisdiction is obtained of the 
subject matter. ISinith v. Ch. ct- W. Ind. H. R., lOo 111. nil. 

OF THE PETITION AND ITS IMtESEXTATTOX. 

402. In WHAT xa^ie filkd. \Vh«»re the statute declares that "the 
dir«*tors may pn>s<*nt a p**tition/' it is fully compliinl with when the 
P<?titiou is signed by the. corporation by its attorney. In suits by 
corporations the corporate name is used, and not the name of the 
directors, iikinner v. V^c/Av Vhw Acfitnr Ci,., 57 111. 151. 

403. MrsT i)KS(^iiiKr: thk lani>. In onler to condemn the right 
<»t way of another ilfi farUt railway company for iven a <iualithHl or 
wnioint use. it must be described in tlie i)etition, which must show an 
inability to agree upon the eompensatiou. The deserU)iug of the 
tracts of land over which sueh pri(»r way is locattMJ. rnaking no refer- 
ence to the other road or company, will not authorize the condenma- 
^onof such prior right of wav. f'in.. Luf. cf- <'U. R H. v. Dan. d: Vin. 
%75IU. 113. 

404. As SHOWING INABILITY TO AOKKK. Tu a ])roeeeding by a 
failvray company under the aet of 1S52, the petition allei^ed that the 
2*nipany "lias not been abb* to actjuin' the title tn said several tracts, 
w.. from the pi'rsons interest<Ml therrln by voluntary ^rant or otlier- 
wis<*:" //*///. a sulhrit-nt avj-rment that the title to the lainl sought to 
[•^-condemn^tl could not be aeipiired by purehast'. r. /;. d* i^. U, R. v. 
'■ham^terlain.Hi 111. :i:«. 

405. TiMK FOR rKK-^KNTiNo. Wln'u notice is jrivn under the act 
®n>J52of an apjdieation on a certain day in t»rni time to the court to 
j^point commissioners, the pftitiourr is not n*st rioted to Mich day, 
nut may ajijdy on a subsequent «lay of the tiMin. fh. 

406. Nkki» NOT DKscKint: rKori:i:Tv N<»r sor<.HT. The petition 
^^not <h*scribe propertv not stiiurht to l)e taken or damagcil. ////r/i- 
Park V. Ihinhnm, 8^ 111. ^r.H. 

407. A statute authorizing the ap])ointmc]it r»f corumission«Ts to 
**t«Ttain the damages wliich the owners of lands tal<cn Inr riy:ht of 
^y hace HU.staimNl. means also such as the owners trill sustain there- 
after. Theref(»re a petition to have assessed the dani.i^'is t!ic nwinrs 
^l sustain is not invalid in failing to \jse the words " Jtan sim- 
Utimir Toirus* wl v. C. d- A. R. R., 91 111. 545. 

. 40H. To coxoKMN FOR A STKEET. A petition by a village, show- 
ing the pa.s.-^age of an ordinance establishing a street within the cor- 
e>Fate limits, and alleging an mability to agree with the owner of the 
nd souglit as to his comi)ensation and damaireB, and praying that on 
> Unal hearing the just compenss^tinn v ascertained accord- 

ing to law, and that when tb<' him or deposited 

seoording to law, an order be of the land con- 

demned, and for of ' " '" the law. I'/V- 

kgt qfBjtron v. B 
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40ft. Sufficiency of hescuii'Tion of land. There is no rule of 
law that requires auy Rreater degree of certainty in the dtscription of 
land sought to be (-onclenined for » street than will enable a surveyor 
ty lind and locate it from the desriiption given. lb. 

410. Inability to aorkb. An allefration in a petition by a rail- 
road cnini)any to cdndetnn land for a right of way, tliat the petitioner 
"hasuotWn alile tn ai-uniri' the title nor thu right of way over the 
land by pnrchuse iv ii-. -. 'liimi.iry grant from the defendants, 
although not fnnii.. i: Illy sultirient iinder the statute.aa 
showing an inaliin: ■■ 1" the cmpeiisation to be paid. 
Hooker v.V.d- '■./:''. It III :(.; /i^.^rmiin v. V. d- 0. Jl;/, lOZ llhiW. 

411. RFfji'isiTF:^ OF. F.ierj iii'titinii properly framed must con- 
tain all of the stutiitury reiinirenients, and will therefore, of necessity, 
show in evei7 case where snch iietition i.s sufficient to confer jurisdic- 
tion, the niithfirity of thi' cnnipitny fsi-ekifK ihf cnntlemnation to take 
the s|ie('iMc l;ii>il -"MU'tii t" 1"' t:il-.>!! ri'nt ttie 'ih^"'t i)r purpose for 

whii'h it :- !■ I .!■ .■ II'. .n. ti I- i.i ..i I .i :- ii uiiist <'learly 

appeal tli^'' i ■ I ■■!,■;■, ! ■ I . < uinli'iiini'd is a 

pUllJK' I.I . . , '■ . ■■■!,■ I I I 

412. -■ ■, , I '■! : .11 I -r - i: .- ■ .■ •,~;(iy lliat the peti- 
tion stinnl. I ■ :■ ■ iiiiiiiTs'|iuriiiisrsl'ullyiind I'oiiipletely.giTin^ 
the riiini*! . i i i ■! a purpose to allow other companies to use 
the same |- ■ .: I ur the petition to show generally that the 
lam! is )i. u :..i mHi.i.hI pnrpu.ieB. C. H. I. d- j: Ry v.. 'imith, III 

111. ?m. 

413. As snoiviNO ptbmc t se. A petition to condemn a strip of 
land lEjO fept wide over ilefVudanfs Ian il, alleged that petitioner was 
a corporation, organi/tii ;iiul existiiiE under the general railroad laws 
ot the state, fiTini F to <i; that it. w;i-; inithori/eil to exereise the right 
of eminent rtouiaiTi. and Ih^it in ni'iiiilitn'i' with the purposes of its 
organization, petitioner hiiil siirtty eil, st.'ikcij rdT and ioe^ileil its rail- 
way; llelil, that froTM lhe.se in eiinciLts it va^ apTiarent the proL-eed- 
ing was to iMTiili'Uin piival.- pnipirtv lur :i pohlie purpose, and for no 
Other. /'. /,■'...'■, /■...,. ./.i .V.-.v, /■■(■(v,-yf,/.. Ill 111. 499. 

414. I---. 'I . ■■■ ill *\ lull the [letition states that the 
petiliorii i ■ ■ . i \\v owner as to the compensation 

lobe]Miiii ■ II'-. 1 ! -'ii.^ need he proved it may be shown 

by thed^l.■n.]i.l,L■^^..l^a.■..... ■ .. ." . 

41."i. Width oi" kh.iiit hi ,. ,, ' \ railway company 

seeking coudemimtion f.n ,i > -peelally If it procetnis 

under the net iue'irp'iratiuir Hi 'I. i| [■ Kailroad Tonipany, is not 
l>ounil til l:ike ;inil I'av In'- all i.i.i i.hil 'li'.iriil>ed In the petition, if 

lessiH riii'i. I I'l \- • : -is. It js ii<it est<ipped by the allegations 

in its ]iiii- - . : I ■ ividth of the right of way. I'voria & R. I. 
Rll. v. /(' ■ 

41(i. \ ■ i.i'osi.;. A pi'tition, after stating that the 

■ "■■■<■,'■.::■ ' .. : : f.M.l ■■■. - r r.'i :.'ii!i t!-iif(s described, 

.1 . i> ii' petitioner 
!■■ .! I .,.,-. I iiis, freight 

■ -i\': I ;. ■! 'I I ■ ■ - . ■' i ..■ !■■.:■; ■■!! .iiLii riperation of 

il^ -,ii.l III . ■..!.■ .. ,1 .-..lii. ;..[!! f.i,u. 11. riiL oi Ihe [nirposes for 

whirl.lii :■ .^ilit. ^''-/■./- v.f.Vi.i'./'. tt Cfj/.i^ji., — 111. 

417. i' .: I '• l" ju-lifi'm—hu/r reached. If the petition 

is defect iM- 111 -Hill 11- 1^1' ["iriKise of the taking and the manner in 
whieh the laud i.s Id he used, the proper eonrse is for the defendant to 
demur. Ih. 

41H. SmuviNQ MANMiJU <}f u.sK. It is not neeeasary to state in 
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the petition the particular manner in whii-li tin* land is ti> U' ustnl. 
Tu 8D0W that, the petitioner may ^ve in eviiiiMuviis plans and spfci- 
ficationa, and the defendant may have tlivm pr<.HliK'tHl on motion, lb. 

PLEADINGS srHSKQlKNT TO I'KTITION. 

419. Striking out fi.¥.\s- -tnntjit uwitt tnisfnr. Tho corro<*t- 
aeaa of striking a defendant's pleas 'to a petition t'roiu the tiles will 
act be inquired into, where the delVmlant. hy answer suhstHjui-ntly 
filed, has had the full benetit of all the mattei's of det'rns'' presented 
by hlB pleas. Metropolitan ritfj Jit/, v. ///. W. i>ir. A'//., kt 111. HIT. 

4S0. Xo ANSWER OK PLEAS Ai.Li)WEi>. Tlieiv is no lule of law 
or practii.*e authorizing the tiling of an answiT o\' any kind to a 
petition for the condemnation of land, and it is not the proper prae- 
tice to allow one to be lileil. If one is tiled it luav ih' strieken out. 
Smith V. Ch, d- ir. J ml. R. R., 106 111. 511. 

42 1. Under the eminent domain act an answer i»r plea to the 
petition is not allowable, and if a spivial ph'a i^ lili il tliere is no error 
in striking it from the tiles. Juhnsuit v. /•*. d* J/. R. /^/ . ill 111. \\X 

452. There being no rule of law or prartiee aui!iori/.in«r the Tiling 
of any kind of answer or plea to thi- petition. tln*rf is no error in 
compelling the land owner to proetn^d with Ihf trial iu'tnn- disposing 
of a plea of uul titf corporation. Jl'urt/ v. ftntru/in d- r///.s7i/- li. 
R., 121 111. 264. 

OF THE PARTI KS. 

453. Plaintiff— /or t'unseqtitntint hijnrti. A ixM'inanent injnry 
to adjacent property by the eonstrnetion and operation of a railroad 
in a public street, dates from the time when t!ie n^id was const nicted 
and tirst put in oiH*ration. and any ri;^ht of action tlien-tor is vi^stitl in 
the then owner of the premises, ilis grantee cannot maintain snch 
action. Ch. A- E\ Iff. R. R. v. Ln*^f,. 8 iiradw. »'.2T. 

454. Heirs. On the ileath of the land owner his title desceiiils to 
his heirs, and they mnst be made parties ti» a profMM-ilimr to cmidemn, 
when it is sought' to pass the title, in order to hind iheni. /^ d* A*. /. 
R. R. V. /2ir-e, 75 111. 329. 

425. Death of owner hekore final .him;mi:nt. In a proceiMi- 
ing to condemn umler a law which passed thi' l'«-<' n|H>M paynimt of 
the damages, the land owner died after revi-rsal ot' ilie Jiidu-MnMit : //» A/. 
that his lieirs were necessary parties Iwfore takinj^^ any tint her steps, 
and that it was error to dismiss the proceedings on the adnunistra- 
tor's motion. lb. 

42ft. The reinainde-man, as well as th>* tenant tor lite is a ne(>es- 
B»ry party defendant, to bind him. f\ d- .1. A'. K. v. s„iit/i, Ts 111. *M). 

427. Procee<lings again.st a former owner, who has, hy a d«MMl duly 
recorded, conveyed the land, are invalid ami dn not bi'nd tlu* true 
owner. Smith v. O. A. d- St. L. R. R., »>T HI. P.M. 

42H. Tenants IN COMMON- Jurf.stlitftnn. WlHTPtlip lund hrinn^rs 
to two or more tenants in common, it is not >»sstMiti;jl t«» tln' jurisdic- 
tion (»f the court that all tlu^ owners >!jall In* in-Murht iiit.i luurt. hut 
the court has power to hear and determine tii«* ca>r as ti> thnsr liiinrr 
it. Bowman v. V. d- n. %., Iiri Hi. \w.k. 

420. If the right of any one in any si-nsc shoulii ih>[> ik] u))o:i ihi> 
disposition of the case as to the cittiers, th^n *-m'\\ \k\\\\ in inli'i-rst 
would have the right to insist on all tin* paI■ti^■^ hiiu:; i» :.»i-.- th«- louit 
before proceeding to a trial. I ft. 

4M. XON-RESIDENT /'/V//// tn r* mnn tifNst fu f'fiit,,/ Sf.ihs 
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court. A noil -rtfliilH lit defentiant may remove hia part of the case to 
the United Stutes cniirt, hut iint flic whole rase. Chi'.-ar/o v. Hutchin- 
son, n nj»».484. 

431. Lessek. IV' . ' .1 ! Miiiy Rives another one a 

leoae of a portion n\ \- ■ ■ i i plarpand its terminus, 

but reBerves 'An U-.u-.' . . ■ : ■ ■ ...-n-i^R its corporate pow- 

ers and thi'dftii-i-iil ■■ I'l I -!■ . 1 ■■ I Hi iif Ihi' rii;Hnlinf. Jlnil of 

the inaiiajfenicnt, iisii\ lii/':iU.i:, ■ ■ : ■ •■■■■ --iim . t|.i. )..-,■.- ri>m- 

[lany will iint havi-siich iin in.' . ■ i ■ ■ i-. to 

make it a niH-essfiiry iiaMy ii- -. [ , ■ > ■ ■ ■■| ;■■ i.,on- 

demn a right f>f wav ricross !ii: ir.iii ,.■ \i,i i.'--i.i |i,l r. i n'lle- 

7Do'j'lV'»,.Ji!/.v. f.7i.(l'- li. Hi. /,-. il.. 1 IT 111 lUl. 

432. Petition in yKcxTuts—firhuj henrinr}—summoti3 
anil puhliruli'in. § 3. If siicli petitinn be preaented to a 
jmlite in viieiitioii, the jiulKe hIihU note thereon the day of 
presentation, find shiili bIho note tliereoii the day when he 
will hear thp siiine, nnd .shall iiriler the issnauce of summons 
to each reKidput diifoiidniit, iind the imhlieatinn of notice as to 
each iinn-roRi(lf-ut defeiidant, and the clerk of the court shall 
at once isnue thii sumnmns and give the notices accordingly, 
[tt. H; 1.SS7, I). 040, 5 ;i; S. A. C, p. 1043, S 3; Cothran, p. 647, 

43!t. iVii KTs Ai.w,\v-i ori:N. 'I'hi' t'oiiiii-iiiiiatjun cf private prop- 
erly I'or piililir IIS.' hciri^' a imli.'iLiI inoc.'i'iliny;, ii can only Ijy insti- 



liuirmini v. 1''. '-X- >'. n./, hrl 111. 45!!. 

484. Sami: •'Ii'"' .-■/,i„,/(,„/.v, riuloi" thi' Btaiutp the drcuit and 
i;i;iir.lvi ■(- arc al»a\-i ..[.i'li !\„ |,i-n,Tr.liii!fs l„ r.milir-niii fur riifht 



ilM.--. 111.' .■o(,i]„n,;ili.,i, \., !„■ iMiil. J. ,■,■!,• „'/<,« V. /,. lY A.d-!^t.L. 

Hi/. i(i;( iii,4;!I, 

■Itirt. A iir.ici'i.iliiia' 1(1 ronitcmii Isiui for jinblic iisfi, whether insti- 
tulcd in tiriii liun' ur in vai'alicin, is a jiulidal one, tlnd the judge 
iM'l'nrc whom l.lii' same is IihiI lias tlir saiiiH |iowprs in I'ither case, and 
may Krant m-w iriah 1i> rorri'i't t'crcjrs. 'I'he circuit and county courts 
arc aln'ay»< hih-ii I'ur such (niH'cii.lin^, ami their Jitdieial powers are 
the auine in \ar'atiun as in term lime. CtntiiUiti rf- Cfu-Kler R. R. v. 
Jiixm'iH. — 111, — . l-'iit'd .Ian.. 1S87. 

43 (i. Sniivirr; i'nit.ii',\Tiox. ^4. Service of suchBum- 
inonH and puliliciition of tiiich notion shall be made as in cases 
of cliniicrv. i \i. S.. 1«S7, p. C>H\ § 4; S. &. C, p. 1043, § 4; 
Cothnin, p. OlS, Sj 4. | 

OF THi: Mnni-: rxDi:ii I'Uinii .ktati-tes. 



-..\n.nr,r'hi!/ji> 111. ;wo. 

Ofcosdemnation— <'(j//(C of wti'i. ITnleaa the act author- 




/ * 



AND Eminent Domain. 63 

izing the ooDdemnation of property for right of way so directs, a 
notiee of the proceeding need not be given. JohiUfon v. Jrditt d* Ch, 
R. R^ 23 IlL a02. 

489. Appearance. If the parties whose lands are sought to be 
condemned appear at the hearing before tlie coniinissioners, a notice 
to them of the time and place of the hearing is unnecessary, iskinner 
V. Lake View Aotntie Co., 57 111. 151. 

440. Record must suow. Where the commissioners are required 
to view the land sought to be condemned and hear evidence as to the 
damage, it is indispensable to their action that they give pcL'sonal 
notice of the time and place of meeting to assess damages; and a 
recital in their report that they have given noti(u^ is not sutUcdezit. It 
should appear in the report or order approving the same. lb. 

441. Of time of filing ueport. Under § 13 of the act of 1859 
the court has the power to mo<lify the rei>ort, and for such purpose 
evidence may be luird. Therefore the land owner should have notice 
of the time of the filing of the report. Jb. 

442. Jurisdictional. A party must have notice of the proceeil- 
ing before he can be deprived of his pn>iM*rty ]>y coud« mm nation, 
whether it is under the act of 1845 or 1852. The notici* is iuclisi)eiisa- 
ble to the validity of the condemnation. P. d- II. J. Rtj v. Wnrtur, 
61 111. 52. 

448. Must be to the owneu. The Helloville *te Illirioistown 
Railroad company, chartere<l in 1802, gave notice of i»roci*<M liners to 
condemn laiul for right of way to a furiin-r owiht of a life t state 
therein, but wlio had previously conveyed his titli*. and whos** di'wl 
was rei-orded: HtUL that the prot'^'diugs wen? invalid for the reason 
they wert? not instituted against tlie owiht. Sinitit v. ('., .1. d- *S7. />. 

R. fe, 67 111. vn. 

444. On tknant for l.ivv\—not bhtiliii'j on n.nuiimh r-nifin. 
The charter of a railway company requin-d imtici* l»y i)iihiirati«)n to 
the owner or ot-cupier or unknown owners of land son;^ht to 1m- ron- 
demun.1. i>f the application to appoint connnissioniTs, and the com- 
I>any published such notice as to one who h:id held a liff cstatir only, 
but who was dead, not naming the reniaindi-r -man: 11* hi, that the 
subsequent proi.'eedings of condemnation were not binding ujntn the 
latter, and that he might recover the land taken hv ejectment. ^7*., 
A. d- .^7. /.. R. R. v. fimith, 78 111. %. 

445. WiiKN must name ounkk. .\ charier authorizing the. con- 
dt^nination of land for rtght of way, ui>on giving notice i)y piihlication 
for thirty day. s, "to the owners t>r iM-cupiers or iMikn'»v\n owner>, as 
the case' may be, of the intention to api)ly for the a|»]Mtintnii-nt of 
e'iMimissioners,*'&c., rei^uires that tlie nolin- shall hi- given ^jieriiirally 
to the owner or occupu?r, if known— if not. to unknown own«rs by 
that designation. A general notice in such case will not be suilicicnt. 
Ih, 

44tt. How TO UK iJivKN. W lie re a not i CI- i-, rcqiiiri-il l>y statute, 
and the mcNle of service is iwA speritifcl. it ni'i-t be pi-r.^*'iial: arid usu- 
ally, where notice is requireil by publication, it mu-t !»•• «lir»--ic«| to the 
person by narne who is recjuire.l tn In* ii<>tjn»-il. ///. 

447. \Vi[i:n i->sKNTrAL. It is a rule m tri-M.'r.Ji api>In':i!.i(ni that a 
party cannot be depriv«'d of lijs ritrh^^ wiiii'mi n r. piir n'lt.:'-.- aii'l an 
opportunity of lieing ln-ard. Whcu Um- i»p»'-i'.-,|iji_r !.>, si:'ii:ii;iiv. .md 
the notice only constructive, th«' cuwrts uill n»-\i ;■ .ibii'lL'f th-- iii^ht. to 
notice or substitute ant>tlier for ii. /';. 

44>*. Proof of rruMiAriuN -r, rt;ji.,ii, >,/ imUii^h* r. I'nb- 
Usher'tt certiticate of the publication of notice required by law t'> be 



44*. 5*rrvi»'e of -iirnmons on lanil-owiier leas than ten days before 
Uut ilay *ftt f'lr hitariiig Hit pcljtion will give the court jurisdiction of 
tli4 p^Rton of tti*: delViidant, iiDil the i;ourt mav continue the case to a 
»nt*^jiiefit flay. It">rmnn v. I', d- C. Ry.. 102 CI. 472. 
4d0 \\\i,ii\iix\^—n'>ti(:':—'-irfi/i''i1'. U'hpre thp notice given to 
■ .-■ 1:11 '■!■■• irf hii^'liw^ys of l!ie presi^ntation 

!'■■ i' t ' ■ ■■-iililisli a road, fijced the 

■ i.i I 'htrie^ In the ca.«e were 
_'.:'■ -h.iwii by otlit-r evidence 
ivas iifi'- . ' [itiiLLni ilav and the jury 

I. Sl.tt.Ui. ' , -^ ill, 155,' 

li! ■ ■ . hi-f!ii'-'- —JnrlsdMion. 

; ■-■ ■■■iii''iit of dMtiiaf;;e3 within 

!■ ' ■ ■!!■ . ]■ ■■, iDiii, 111- may continue 
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4 ■'»!{. Hi;.\iiiN''. .S ."i. Cimsi'Hnmy be heard hy such judges 
in viii'iitinii ll^ tti-ll ii.-i ill tf-nn tiiuf, liut no cause shall be 
Li^nnl i-iirliiT tlitin ti-n dtijs iift^^ir swvicfi upon defendnut, or 
u|>iiii iliji' iiitlili'-iitinii a^iiinHt unn^ri-siileiits. 

■I.'i4. I'm ['J ION IM i.rmstj .seveual TRACT&^sepnrate 
fi!isi-f:niiiriil. Any iiujid'fr nE Kepdrftte parcels of property, 
Hitiiiili- ill tin- sitmi' ciiiiiity, may lie included in one pptition, 
fuid till! ciiinpcii^iili'iii t'lr cii<?h Khali be assessed separately, 
by till! name m- dilVifn-iit j'uries, a^ the court or judge may 
direct. 

4.*)."». A-MriNDMESi'M. Ameuilmeuta to the petition, or to 
any (m]RT or rfconl in the cause, may be permitted wheuever 
nenjKsiiry to it fnir trial mid final determination of the ques- 
tiniiK involved. 

4.">(i. New T'Airin:s--fii.\(Ti(.'K— process io execnfe jiidg- 
iiii-iils, d'r. Should it iioi-ome uecesaary at any stage of the 
proci-riliiiH« tn lnirit; ii new party before the court or judge, 
the c'Hirt or Jiidi^r -iliall have the power to luake such rule or 
ordi-r ill rt'liifiiiii iIhtuIo as mny be deemed reasonable Bod 
jiniper; mid t-iiiill alsn Imve power to make all necPssary rulea 
und orders for notit'o In jiartieB of the pendency of the pro- 
CPudiufi, and to issue all ]iroceBa necessary to the execution 
of orders and judt,'Ui«'iitn na tliev may be entered. [R. 8. . 
IWl, 1). fUtl, tj 5; S. A; C, p. 1044, § 5;' Cothrau, p. 648, § 5,] 
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467. Hearing in term. The petition though filed in vacation 
may be tried in term time, and a motion to dismiss and a challenge of 
the array of jurors on the ground the petition was filed in vacation is 
properly disallowed. Johnson v. F, & Mistt, River Ry,, HI 111.413. 
See also Bowman v. V. & C. Ry„ 102 111. 468; Ear lam v. V, G, & S, 
WU. A i?., 64 111. 363. 

458. Where no hearing was asked or fixed for a day in vacation, 
but the cause was commenced at the March term of the county court, 
and continued to the April term, and process served for that term: 
Held, that the court had jurisdiction to try the case at the April term. 
DeBuol v. F. & M. R. R. i2., Ill 111. 499. 

459. Right to dismiss. The petitioner in a proceeding to con- 
demn land for right of wav, even after possession wrongf ully taken 
of the land, and after the filing of a cross petition for damage to the 
part not taken, has the right U> dismiss the proceeding and it is error 
to refuse tiiat right. Ch^ St L. & Western R, R, v b^atesj — 111 — . 
Filed March 23, 1887. 

460. Several tracts — assessment a^ to each tract Where the 
petition embraces several tracts of land, and avers that they are owned 
Dy several persons named, in the absence of anything to the contrary 
in the record, it will be presumed that the several persons named hold 
as tenants in common, so that it will not be necessary for the jury to 
make a separate assessment upon each tract. But when several tracts 
belonnng to different owners are embraced in one petition, doubtless 
it will be the duty of the jury to make a separate assessment tor each 
tract Grayville tfe Mattoon R, R, v. Christy, 92 111. 3:^7. 

461. Separate assessment. Where several tracts of land belong- 
ing to different persons are included in the same petition, the statute 

Erovides that the compensation for each shall be assessed separately 
y the same or different juries, as the court or judge shall direct, and 
tne same principle may be extended to cases where different persons 
have several ana distinct interests in the same tract. Bowman v. V, 
^ C. Ry., 102 111. 459. 

462. In a proceeding against several land owners, each separate 
owner may have his damages assessed before a separate jurv, and is 
entitled to a separate appeal from the judgment on the verdict. John- 
son V. F, d- Miss. Ry., 116 111. 521. • 

46S. Under the statute the compensation may be assessed by the 
same or different juries as to two or more separate tracks of land des- 
cribed in the same petition, although belonging to different owners. 
This is a matter within the discretion of the trial judge, and unless 
such discretion is shown to have been abused, it will not be interfered 
with. Concordia Cem. Assoc, v. Minn, d- N. W. R. R., 121 111. 199; 
— 111.—. Filed June, 1887. 

464. Amendments — in vacation making new parties. Whether 
the proceeding has been brought in term time or in vacation, there is 
no impropriety in allowing such amendments to be made as are by law 
allowable as of course and as a matter of right, whether with or with- 
out notice, when the adverse party is not taken by siirprisi*, or other- 
wise prejudiced. There is no eiTor in allowing an amendment of the 
petition in vacation, making new parties, as part owners of the land,^ 
and ordering summons and publication as to them. Bowman v. V. 
dc C. Ry^ 102 111. 459. 

465. It is the duty of courts to allow amendments, when it is neces- 
sary to bring all parties before the court, who may have an interest in 
the premises sought to betaken. Ch. St L, d- Western R. R. v. Oatts. 

66. But where the case is called for trial, the court will not lU'hiy 
the hearing for the purpose of bringing in other parties not shown to 
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have any Interest in the premi.sea. AmendmuaU are not allnved as a 
matter of 00111140 an ttie eve of a trial on the motiau of a party, except 
for good caune shown, lb. 

467. If th.' iiirv t:,il hi linil any (laiii;.tfrs for the liiversiua of a 

Btream. II ii' ■■■ n ■!■!:■! ! 'i. n, ■■! i] \ i^u ihr retura of thtir report 

to Uoii soil" ... I 1. . <i iheaut, acd this isnot 

a violatii'ii ■■ ■ ! ■ n 1 to instruct in writing. 

Eitrnaii\ '.'..-./■ ,i'...' /::, . hi. l-'il.',i Nov. 11, 1887. 

OF THE JL'KY. 

40K, Jii]:v IN v.M'.vTiON — lisitivg^reiiin'. Sj Ct. In caseB 
fixf-'d fnr lifMriiij,' uf j).-!!!!!)]! in viicafinn, it shall be the duty 
of the I'lerk of tlir fnurt in wluwe utBce tlie petition ie filed, 
at tin.' tiiii" nf ifisnint,' siiiiiiumis or making publicatiou, to 
write thijiuiniL'.-ot" I'Jirli uf sixtj-foiir ditiintereHtei.1 freeholders 
of the euuiity <>" si\ty-fimr slips of paper, and, in pres- 
ence of two disiiiti'ii'rifiHi frcclnddere, oauRe to be eplected 
from said sixtj-fnur iiiutu's Uvolve ut siiid perHou.s to serve as 
jurors— such wiuclii^ii tn Iw luiide by lot and without tihoice 
or discriiuiniitioii; iiinl the niiiil clerk ehall tliereupon issue 
veniri; dirccti.'d to tlie slieriff of his county, commanding 
him to «uirimnii thn twclvi' persons so selected as jurors to 
appear (it the- i-mirl h^'iisn in said county, and at time to be 
named in th.^ rr.iirr. | i!. H. LSS7, p. 646, § (J; S. & C, p. 
1U44, S;(i;Cothran, p. lUS, Sj (I. | 

4(l!>. roNv-rlii. |■ln^ ui ^rvnri:. Thi' woi'rls. "iu fllsi'S lixed for 
liearing in viu'iiliiiii." sli'ii^M in' i'iiti>lriit^l Willi rel'eiviii-i' to lite fact 
tliat a hcurijiK is lixul,;iii.| ;i tliiy iiii|iiiiiiti-il I'or tlif hi'itniit;, when 
such isthn i'a>if . »" il';it ii nm* ivaii, ■■ in citsi's liveil in vueation for 
haarin;;. lluslnm \ . i:.,/--,,., ,i- n. 117*. fl. Ji.. Hi III. 35:i. 

470. .\rra> ilniscn I'l'iiii jiarl. nf llii- roiiiil.} greatly interested in 
th<i iniproviTiiF']!!, otn' li.-inj; a .suliM'i'ilier and two not freelioldera: 
Held, mil fairly chii>>-n: //-. 

471. KVJOKS' K'>i ^i-:i,]:i tiov. Whin the linai nnhr lavinp nut a 
road has ihc iio^itiv siali'tmut that tli ■ r-nM!ii,:«,>.'-icr-' rcrtilirate 
was pr.'Sfnti-il to 111.' .1. V. lui ii ri-ilii: ' ■■. , h ! 1 mux !■ i- --l.i'ted 
by tlieni uu.l tlii' I:iim1 iivmi..i> Ir.ih n.. 1 .1 .:..".■ .1. i',. it 
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ii/miiil. When a county judge 
ujiIiDinting appraisers to assess 
n\ui; rig'ht of way, the supreme 
iKiaiiius. /, (,', H. R. V. Rticker, 

r till' uppuintuibut of commia- 
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sionen to condeuiu lamls, he is coiiipclk'd to act if Hiicb a rase is made 
an the statute requin\s. lie is rather a ministerial than a judicial 
officer, having uo ducretion in thi* matter. (. '., li, d: (^. R. li. v. Wif- 
soH, 17 lU. 123. 

475. ArroiNTED hit onck. Appraisers for the condemnation of 
land for the use of the <iali*na «.^c </iii(-ago I'nion Kailroad company 
receive but one appointment, and when once sworn under it, their 
proceeilings will be valid, althtiugh tht^y may he directed to make a 
re-appraisal. Low v. (/. d- f'fi. Union R. R., is 111. 324. 

476. Who may ArroiNT. An act which provides for the appoint- 
ment of comndssioners to assess damaj^es tor a ri^lit of way hy tlie 
senior county com ndssi oner, in the absence of the circuit judge, may 
be executed by the judges of the county court, they being the suc- 
cess<»rs of the couniy commi>sionei*s' court. In such case, before the 
county judge ean act, it must appear that tlie eircuit judge is ab.sent 
from the county. .>////^ v. r/<. d- MIL R. R., if. 111. mi 

477. Mandami's— ^y nnnptf apinjintnuut. The act for the loca- 
tion and maintenance of a park ijeing held valid, this court awarded 
a mandamus rtrqiiiring tlie circuit court to apiM)int three commi.s- 
sioiiers ti» as-^ess tlie damages tor the land sought to be condennied for 
the park. P^nph v. Wiifnttus, ul 111. 57. 

47h. Kvidentk ok ArrLiiATioN kou a itointm j:\t- />'•///// in 
rtfji'ti. A recital in tlie record of the appointment nf comniissicuiers 
that, "it appearing U* the »nuil that the >n'u\ detemiants have had due 
notice of the liling of ^aiil iK-iitiun and ni tliis applicatmn/* is suf- 
ticlent tn show that the application was made in conformity witii the 
notier, and at the time .stated in such notice, f'., li. d* Q. R. R.\, 
rhamh>rlftin,>i\ 111. :«:i, :U1. 

4iJ>. FixiN<i TIMK or MKKTiN<;. Tlu' act of l.sr»*J proviilos that 
thf court appointing commi.ssioiiers >Iiall tlx the time and place of 
their lirst met'ting, but it is not explicitly rtMjuired that this .shall he 
lione in thr order appointing them. An ninission to lix the time 
is a mere error not availabh* in a collateral jMon-iHling. Ih, 

4^0. Where the orthT appt.iiitin:; commissiDiHTs left tlio day of 
their me<'ting blank, but the copy ol ihi* order annexed to their report 
designated tlie ilay of the tir.-t iiin-ting, and tin* reinirt showed that 
the meeting was held on that dav and the aj>[»earaiicr nf the parties: 
n*:hl, as tending U* show that tlie da\ of the nu-eting was lixed. lb. 

4h1. ArroiNT.MKNT iindvr tht art nf hM'—nnmiiamns. After 
th»* a'loption t>f the constitution of 1>n7<'», and Ijefon' any legislation 
thereunder in ris|)ect to the <'i»ndenination ol private property for 
piihlic use. the SM]ireme court award' d a peremptory nm minimis 
requiring a circuit judge lo afipoint commissionrrs to* estimate the 
comiK'Usatiiui for right of wav, as providiil hv the act(d" ls.VJ. Ptnnlc 

v. J^•/^>^-w*, ♦i2iii. 3s. 

4n*J. Jn:v -('irAiJ.FN(ii;s Jillintj jvnirl. i 7. Tlio peti- 
tionrr, and every party interest«Ml in the ascertaining «»f com- 
peii.sHtii>n, sliall have tin* sanjt* riyiit of chMUen^o i>r jurors 
as in other civil e.'i.ses iji tlie circuit courts. If the panel he 
nt>t full hy reason of nou-utten( lance, or be exhauisted by 
challenoes, the jml^t* ln*ariii^ such |>6titiou ahall desij^iato 
by imiue the necessary number of persona, of oro qunliti- 
cation, and the cb-rk or justice shall M venire, 

returnable insftinirt\ and until the ^H. S., 

lSo7, p. G47, § 7; 8. Jc C, p. 1044 8 * § 7,] 
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4811. Challenge — aa to each defendant. Uu a proceeding: to 
coudf^mn lots fur a sewer, all the olijections are properly submitted to 
" ' ' ■ "r having a atparate right of challenge; and, if 
[ his right, new jurors are introducwl into the 
■ III uiliurs, or by the petitioner, he will have the 
il' lie hat) Dot before exhausted his rights. 
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I appointed to assess damages 
id liKL* LiLem should be free from interest or legal 
A. H. it. V. Lynvh. 23 III. M5. 
485. UKr'iiiT OF DiB(iOAL[FiED PERsoNs^^i niUlity. The report 
of persons disiiualifled by statute is a nullity. Dayyij v. Grten, 12 
Ind! au3. The fael of the eomuiissiouera l«ing disinterested freehold- 
ers must appear In the record of appointment, this being jurisdic- 
tional. Juilxim V. JtritliJepurt, 25 Conn, 42H; State v. Jersey City, 25 
N. J.(Law]»KI. 

48G. JURV — oath of. ^ S. When tiie jury shall have 
been so eeleicted, the court shall cauBe the fullowing oath to 
be adminiatered to said jury: 

Vim uiil euli lit you do Balemnlr Hweai lUtl you Kill well in<l truly osctruiin uid 
Pepiicljliat compenBiitioQ l.> tUe Mvat' *»n(i Ba*h nwnsrj <>i tHe piMjiiTlr wbi. b tt Ib nuugai 

ItBW IB llto CBW, B9 Ibt. nauio »»)■ be msQe to uppesr bj the eviilencs, an,l tbal yuii hUI 

[K. S., Ib67, p. 6:17, g S; H. & C, p. 1045, § S; Cothran, p. 

64a, §. S.J 

457. SivEAKiNu iir IV Rv— waiver <if' titi/evliojt. An objection that 
the juiy were not sworn in the roauner directed by the statute, eumea 
too lateatter verdiiL /;„ R. I. d- SI. L. !!. R. v. M'h'inhy. 64 111. 338. 

458. .SA.Mii— '-'""" "■ '■ .■<■■'.■;■'■ ' ',■(<-./,', ■-; Anottthadmin- 
istert'dlo the jur\ n^ i ,...;- |. . iLiijr to establish 
a road iu the I'oini ;■ ■ ■ ; .. ' . ■■ ... ■ . .hliiition of the 

words, "if any," h- i- .mi j^i , ii...'- ',--a i : the proceeding 

voiil. Theernir, il luiy, •bn-.^ iiui g-u lu me jiiiisilii'tKin. Ilaiikiius V. 
Cn/loimy. !)S III. loj. 

4S}». Junv -VXKW OF imiemises— cen/ic/— fe*i(yf7s. § 9. 
Said jury nhall, at tha reiiiiest of either partj-, go iipou the 
laud Bought to lie tukftn ur damaged, in persiiu, and examioe 
the same, and uftur hearing the proof offered make their 
report in writir;;, and the sudib shftll be subject to ameud- 
meiit \<\ ilj ■ ;itr\. ii:li|it the direction of the court or the 
judge, n-:' ■ i'f, 80 as to clearly set forth and show 

the u<iiii|i ■ ■ ■■ !■ ■ ■ ■ I liiiued to each person thereto entitled, 
and till- fil \;i..'T -Imll thereupon be recorded: Provided, 
that no lieuflitri nv ndvimtages wiiich may accrue t» lands or 
property alTectetl sliail ho aet otf ugaiuet or ileiiucted from 
such couipeuMatiou, iu any case. [it. S. lbH7, p. 647, § 9; 
S. ii v., p. 1045, g if; (Jothrnu, p. Gi'J, g 9.] 

VIEW UF I'KEillHES. 

i'M). (.'UANOK or vE'svii—bar of tin- right. Uhpn a company 

seeking to condeuiu larid lor ri^ht ol way proi'ured llie venue of the 

to be changed to another coouty: Held, that it thereby barred 
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itadf of fhe right under the statute of 1872 to have the jury peruonally 
view the prenuses. J?., B. L d> at. L, R. R. v. Copplnytr, 6() 111. 510. 

491. TiMB FOB viewing. The st^atute makes it the duty of the 
jury to examine in person the land sought to be taken or daiuHf^iHl; 
oat at what time in the progress of the trial they shall go, is lelt to 
the discretion of the court, (jfaleria d- S, Wis. R, R, v. uaslam, 73 
III. 494. 

41MS. Observation, as evidence. The jury have the right to 
view the premises and draw their own conclusions from such observa- 
tion as well as from the testimony given iu the case. MiU.heU v. ///. 
dt- St. L, R. R. & Coal Co., 85 111. m\, 

49S. After argument closed. The statute, giving the riffht to 
have the jury go on the land sought to be taken or damaged and 
examine the same, is imperative, but fixes no time when it shall l^e 
allowed: and it is error to refuse a motion to have the jury view the 
premises, even after the evidenc^e has been closed and the arguments 
neurd, Imt before the instructions are givtfii. Kankakee d- Seneca R, 
R. V. Strant, 102 111. 66«. 

4W. The right of either party to have the jury go upon and t*xani- 
ine the premises, may be exercised at any stage of the (;ase beioro the 
court gives its instructions, and it is error to deny this right, lb. 

495. When the jury at the request of l)oth paities view the prem- 
ises, and no other evidence is offered, every presumption will be iii<iul- 
ffed in tevor of the correctness of the verdict. In sucli case it cannot 
Be known the damages asjsessed ^re excessive. P. rfr F. Ry. v. liar- 
num, 107 111. l9iK 

4S>6. Where the jury view the premise's, and no other evidence is 
given, the instructions given can ouly In? considfr«*<l as abstract pro|H>- 
sltions t»f law. Hut were this not so, there being no evid<*n(re pre- 
served it cannot be known whether any of the instructions were 
calculated to mislead on the facts of the case. Ih. 

IIEARIXG, PRACTICP: AND EVIDEXC?:. 

NECEjjSITY <>T claiming damages I'NDKtt PRIOR STATUTES. 

497- Laying KOAU—fraicer. A claim f<jr damag«*s for tlie loca- 
tion of a public roa<l is not to lje pn*sumed, but must be exjircnsly 
made, and at the proper time, so that if the state or county thinks the 
benefits will not efiual th»' costs, it may alnindun the project or lo«;ate 
th»f roail el.sewh»-re. Ftrritt v. WunJ, i <iilm. 41«'.». 

49«*. The land owner must object to th»' location of a ro;id over 
his land in the tir^t instance, or hf will be concliKK'ii from insisting on 
damages. He must claim damages at the proper tiruf. so that the 
county may abiindon the project if the dama^i^s an* ctitisider***! tor» 
gTi-at.' :S*ju :atn'ju f'o. v. lirmrn. l^i 111. 2»»7. 

4im. "^Tui-.KT wain r "/ 'taiin. It a party hjivinif notice l»v pnb- 
liration *'if th»* ••rdinanc*' •^iirter.-* a stp-i-i to ji*- f>pciM'<l thruuL'h liis 
land wilhoiit obj»'«-tion. h*- '-arinot att»-f\\ard^ inti-rpn^»« ;i • iaiin lor 
wjmpensatioii. L'nny v. Mt, st' rJin'j. \o 111. liifn. 

S*!"!- \VaIVKI: <'F I'.h.UT -tl'htii t., .-inhh. Wli»T«- a r;iiJ w Ji v "iin- 
pany •':i''-T»-d ufi'^n lari'i -iii'l h'lilt it- r«M i \vit.h«»iit pr^n-urinj- ,i r.t'lit 
of way t'tr li'—rj^^ ir-.m l\i^ <iwri«'r. and M'-cii[ii»-il it lor t.w<ivt. yi-ar-. 
and th^-n :ri*»tititM \'\' ^ ■*-*'' [iU\i-> tn rnudenni: Il»h1, itijit lh»* owner 
wa^ n-'t ♦Tjt'.pi'*-'! i^'ni <*;jiiiji:ii: 'idiiiair*"^. IF»- i-an ri#- i birred ouiv by 
th«.- :«taiiite "I iiii!itari«>:.-. aiid !;ot i.> d lu'-n- iion-<:iiiim for " »~ od 
abort uf fha» tix-^-'l h\ ti»»- .-^liiliit'- ••! limitations. T. P, ^ 
Darst, 01 IU. '^\. 
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601 . Public ROXD^damages to be adjusted, § 56 of the town- 
ship organization law of 1861 imperatively required the commissioners 
of highways to adjust the question of damages to the owners of land 
before opening a road across it. Com, of Highways v. Durham, 43 
111. 86. 

502. The question of damages must be satisfactorily adjusted by 
release or assessment, or in some other recognized mode, before the 
owner can be dispossessed of his property He is not required to 
claim as under prior laws. On failure to agree the damages must be 
assessed. lb. 

508. An effort on the part of the commissioners of highways to 
agree with the land owners as to their compensation is not indispen- 
sable to a proceeding to have the same assessed. Hall v. PeopU. 57 
111. 307. 

504. To excuse a failure to condemn land for a highwav, and the 
as.sessment of the owner's compensation, on the ground of there being 
no claim for the same, his release in writing should be filed in the 
town clerk's ollice and riKJorded with the order laying out the road. 
Hyshrp V. Finr,h,\i\i 111. 171. 

505. EsTorrEL— fo deny title to lafid. Where town authorities, 
in a proceeding to condemn land for a street, describe the laml a.s A's, 
they cannot afterwards deny his riglit to be heard on the question of 
damages on account of his want of title. 31 1, {Sterling v. (Jivetut, 17 
111. :f55. 

506. Proof ok riTLK—frhtn not nectssary. Where the petition 
to condemn a tract uf land describes it as the property of the defend- 
ant, and the rei>ort oi the commissioners shows it to be his laud, and it 
appears Iuj was in iK)ssession wlien tlie proceeding was J>egun, he 
will not be requin-d to estal»lish his title by proof in order to contest 
the amount of Uie rompi^n.sation. The rule is different when his title 
is not admitted, and he applies for the iisscssment against the corpo- 
ration. I\ d' H, I. liy, V. Bvynnt, 57 111. 473. 

507. The petition must slatt^ the names of the owners of the land 
sought to Ije coiidt*inne<l, and those iuteresttnl therein, and notice 
must l>e given th«iii; and tlie c»>mpany will be estopped from proving 
before the com tuissioners that tlie party al leg* hI to be the owner has 
not title. The roinmissioners cannot consider the question of title, 
but <mly the extent of the damages. i\, P. d- J, li. H. v. Laurie, 63 
111. 'ICA, 

50s. On th<' ass^'.ssment of damages for right of way under the act 
of 1852, th«' land owner is not bound to prove title to entitle him to 
comp«*nsation. Hy instituting th«* proceeding against the defendant, 
the peiitionrr admits his ownership. ISt. L, d* !S. E. Ry. v. Teters, 68 
111. 144. 

500. The filing of a petition by a railway company to condemn 
"whatever prop«Tty, rights, interest or privil^-ges" a defendant corjjo- 
ration may have in certain stnt'ts by contract with the city, admits 
the legality of that contract, at least for tlie purposes of the proc-eed- 
ing, and est(»i)S tlie p('tition<>r from insisting.that the defendant has no 
inten*st in that which is .sought to be condemned. Metropolitan City 
Hy. V. <Jh. W. Oic. liy. h7 111. 317. 

510. A procet'diiig torondenm land'as the property of the defend- 
ant, and asking tn have Ins compensation a.sscss(Ht, is an admissi(m of 
his title iiuii right to comi»en.sation. Ch. dr luwa R. R. v. HnpkiiM. 
9()Iil. 3]«>. 

511. Whciv park commissioners i»roceed to comiemn land for park 
purposes as the property of a pers(m named as owner in tlie petition, 
they will be estopped from afterwards disputing his title, in the 
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absence of any adverse claimant of the condemnation money, and 
more especi^ly so where such alleged owner's title is not put in issue 
in the suit to recover such money. South Park Corns, v. Todd, 112 
UL 379. 

512. Corporate existkncb— <f« facto corporation. In a pro- 
ceeding by a railwav company to condemn land for the use or its 
road, it is sufficient that it is de fa^to a corporate body. McAuley v. 
Columbus, Ch . & Ind, Central My., 83 111. 348. 

513. A proceeding by a railwav company to condemn land for a 
right of way is a collateral proct'eaing, so far as it concerns the ques- 
tion of the corporate existence of the company, and it is sufficient to 
show it is a d^6 facto corporation. P. & P. U. Ry. v. P. & F. Ry., 105 
111. 110. 

514. By going to trial on the meiits, the defendant waives the 
nece:*sity of the preliminary proof of the corporate existence of the 
petitioner. Ward v. M. & N. W. R. R, U9 111. 287. 

515. Proof of the corporate existence of the railway company, if 
required to be made, is addressed to the court, and not to the jurj 
called to assess the damages. The right to exercise the right of emi- 
nent domain is a question exclusively for the court to determine. 
The defendant may raise the question of the petitioner's right with- 
out plea or answer. lb. 

616. Requiring plans an admission of de facto corporation. lb. 

517. Trial of other jhsves— evidence working 7io irijur^/. The 
land-owner, not lH»ing injured by proof of issues tendered by co-ten- 
ants, questioning the right to condemn, he having insisted upon the 
same thing, cannot have a reversal on account of the admission of 
such evidence. McAuley v. Columbus, Ch. & Ind. Ceiitral Ry., 83 111. 
348. 

518. IsstTES — compensation only. The jury impanneled can find 
no fact, except what is just compensation to the owner. Smith v. Ch. 
dt W. Ind. R. R., 106 III. 511, 520. 

519. If the truth of any of the averments of the petition may 
depend upon the existence or non-existen(;e of facts not appearing 
upon the race of the petition, and hence their truth or falsity is open 
to extrinsic proof, such proof may be made on the part of the land- 
owner, as well witliout an answer as with it, for the inquiry in such 
<-as»' will be directed to the truth or falsity of the petition, lb. 

520. Defences— i?at7roarZ track over another track. In a pro- 
ceeding to condemn the right of way for a railroad across the track 
and right of way of another company, (luestions as to the sufficiency 
of a city ordinance in respect to the right of the petitioner, and as to 
the right to cross the track of the defendant (jompaiiy, and as to 
injury to the franchise of the hitter, and ns to the propose<l crossing 
being a continuing nuisance to the defendant from the operation of 
the new roail, an* all of a character, if available at all, such as may be 
interposed at law in the condemnation procet^ding. L. S. d* M. S. Ry. 
V. Ch. d- W. Ind. R. R., 90 111. 125. 

521. Evidence— i7mfei7«7// to agree. Where, from the contest and 
the acts of the parties, it is evident that they could not agree as to 
the compensation for the land sought for a right of way, the judg- 
ment will not l)e reversed iMKjause no direct testimony was offered to 
show such inability to agree. Ward v. J/, d- N. W. R. R., liy 111. 287. 

522. RioiiT TO OPEN and close. The party against whom judg- 
ment would be given as to a particular issue, whether affirmative or 
negative, in case no proof is offered on either sidfl, has th(^ burden of 
proof, and the right to open and close the case, whether plaintiff or 
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defendant. Tlierefore the party seeking to condemn on the question 
of the assessment of the damages to be paid, has the right to open and 
close. McRtynolds v. B, & O. River Ry., 106 111. 152. 

523. Cross petition— <^m7/rrer. The fact that a cross petition 
avers only th^* evicience of title and not any actual present title in the 
party filing it, and is uncertain in the description of his interest in the 
property, may alTord ground of demurrer, but not any for dismissing 
the same. Johnson v. F, & M. R, Ry,, 116 111. 621. 

624. Width of the way. The question whether it is necessary 
for the petitioner to take a strip of land one hundred and fifty feet 
wide through the defendant's land, is not one for the jury to pass upon. 
The only question for the jury is the amount of the damages to be 
assessed. De Bml v. F, d- M. R, Ry., Ill 111. 4W. 

525. Okder of evidence — cross petition. When real estate is 
souglit to be condemned for widening a street, and the petition only 
descril>es the property to be taken, and a cross petition is tiled to 
recover (rompensation for damages to parts of the property not sought 
to be taken, it is error to require the plaintiff to enter upon proof as 
to the question of damages to the property descril)ed in the cross peti- 
ti<m Ijei'ore the land owner has given any testimony in support of hi2> 
claim. Hyde Park v. Dunham, 85 111. 569. 

526. Proof of ordinance— /oyiny street. On petition to con- 
demn land for a street established by onlinance, if the land owner in 
his answer siiall deny that the ordinance was duly passed, the peti- 
tioner will l)e required to prove that every step necessary to make it a 
valid ordinance has Ixien taken. Otherwise, no such proof is required. 
ViUaye of Byron v. BUmnt, 97 111. 62. 

527. Evidence by tenant in common— araiZad/e to all. In a 
proceeding to condemn land owned by tenants in common, the appear- 
ance and testimonv adduced by one of them will be for the benefit of 
aU the others. C.,*B. rf- Q. R. R. v. Chamberlain, 84 ill. 333. 

52H. Proof of corporate existence. In a proceeding to assess 
the owner*s compensation for land taken for right of way and dam- 
ages to lands not taken, it is not necessary to stiow that the capital 
stock of tlie railway company plaintiff has all been subscribed, or in 
other words, to show it is a corporation de Jure. It is sufficient to 
sliow it is a corporation de fat-to. Henry v. Centralia d: Chester R. 
R., 121 111. 264. 

529. Evidence showing the petitioner is a rfe facto corporation 
should not go to the jury calle<l to estimate the compensation and 
damages; but if it is surti'cient to satisfy the court of the petiticmer's 
right to proceH<l. the error in letting it "go to the jury is so small and 
harmless as not to re<iuire a reversal. lb. 

OF THE REPORT OR ^rERDICT. 

530. Recital of appointment. The act requiring a copy of 
the appointment of the appraisers to l)e recited in the report will be 
complied with if the appointment is attached to the report and is 
made a part of it. L^rw v. (/. rf- Ch. U. R. R., 18 111. 324. 

5t{l. Showing BASiti—alfowanf^e for fentHnt/. lender the act of 
ISof), in reluticni to fencing by railway companies, the record of the 
prmvM'iling to <*(nid«'mn laud for right of way should show the amount 
aIl()W(*d for fencing as a comixment part of the damages. This should 
be done &h a ))rotHrti(m of the companv against any future claim to 
fence the right of way. R. I. d- A. R. R. v. Lynf.?i, 23 111. 646. 

532. The tindinl^ of the jury should show on what basis the dam- 
ages are assesM'd in order that the record may show thereafter the 
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rights of the parties, as to who shall keep up the fences. 8t. L*, /. (& 
Ch. R. R, V. Mitchell, 47 lU. 166. 

MS. The verdict in a proceeding under the act of 1852 should find 
the compensation for the land taken and the damages separately. 
Hayes v. O. D. d- F. R, V. i2. i2., 54 IlL 373. 

584. The cost of erecting and maintaining fences along the line of 
the proposed road is a proper element of damages to be considered by 
the jury, yet if no evidence is offered on the subject the jury will not 
be required to find in their verdict anything in respect to it. P. & R, 
l. R,R. V. Birkett, 62 111. 332. 

585. If the amount assessed is to cover damages to other parts of 
the property not taken, all this should be distinctly stated iu the order. 
Bloomington v. Miller, 84 111. 621. 

536. Certainty in. A verdict in a proceeding to condemn land 
for right of way by a railway company, which finds that the land 
owner " is entitled as compensation to the sum of $420. and as dam- 
ages the sum of ^11.25, a total sum of $831.25 " is sufliciently certain. 
liL W, Exten»ion R, R, v. Mayrarid, 93 111. 591. 

687. Finding separately as to each tra<;t— ^raer^r. Where 
both parties on the trial treat the several tracts over which the right 
of way is sought as one farm in the examination of witnesses and in 
the instructions, and the compensation and damages are fixed as 
upon one tract, the objection that the finding should have been as to 
each tract separately, comes too late on appeal, or even on motion for 
a new trial. Kankakee & III, River R. R. v. Chester, 62 111. 235. 

538 . Description of laAurD— sufficiency. The petition described 
the land over which a strip was sought as lot I of n. w. qr., &c. The 
part sought was described as " a strip of land * * * 200 feet wide 
for a distance of 1,151 feet across the tract (fifthly) above described, 
commencing." &c. The verdict and judgment described the land as 
"the land taken for right of way across" lot 1, as described in the 
petition : Held, that the description of the land taken was sufficiently 
certain by reference to the petition. Suever v. Ch., 8. F, & Cal. Ry, 
— III. — . Filed Nov. 11, 1887. 

589. Gross srM for compensation and i>A.^AOYJ'^presumption. 
In the absence of a bill of exceptions showing the evidence, a verdict 
awarding a gross sum for compensation for the land taken, and dam- 
ages to the part not taken, will not >^ held erroneous. It will be pre- 
sumed the evidence justified such a finding. Ih, 

540. Finding, when separately and when in gross. Where 
the petition shows that each tract l)elong8 to separate ownei*s, the ver- 
dict should find the compensation and daniages as to each defendant 
separately; but if it avers that a particular tract is owned by several 
persons, they will be presumed to be tenants in common, in the 
absence of proof to the contrary, and the verdict may find a gross 
amount to be paid to the defendants. Ih. 

NEW TRIAL. 

541. On the evidence. The verdict of the jury, unless mani- 
festly against the weight of the evidence, will not be disturbed. ///. 
d- Wis, R, R, V. Von Horn, 18 III. 257. 

542. Where the question of damages is fairly submitted, no l>enefit 
being likely to result to the owner of the land, and the company not 
being absolutely bound to erect and maintain a fence, etc., the 
supreme court will not disturb the verdict. T. rf- P. R. R, v. Uiusicker, 
22 IlL 221. 
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643. The. verdict will not be set aside merely because the damages 
&re large, when the land-owner is not tit receive anv particular benefit 
by the location of the roaii. 2'. <f- P. li. R. v. Roberts, 22 III. 224. 

544. BscRSsiVK iiAiiAfiES, Over ten acres nf land m the city of 
Peoria were scmaht to be condi'mried by ii railway company for a 
riKht of way, anu twenty-live witnrsaes fstiniated tbe damages to the 
owner at various sums rangiii^ from SlSi*! to S18,W)il, and the jury 
Bssesaeil tlie daniai^cs at S5.oiX>: //. hi. not excessive. P. d- R. I. R.Jl. 
Y.Birh". ''■IV X'.'l 

54.). I'l : I '1 ■ " . / !i,<UnrtU.n-'. Where a 

railway !■■■ .. ' ■ ,■■ ■ ■ i "DiU-mu. iiiadt' f'Uihank- 

Kients^ELi.' ■ :■■ i .■ .,:..iMit-;uin;:, ;ind Ihc court 

Instrurl- i I ■ .- ;..;ll: .i\\.L. ■ i.- ■ iiUlIrd tolhe value of the 

land, will, :: • ■ :.| ■ ... m-pul thi-rciui, il will lie prcsuni'^d that the 
jurywr.i.. -. .■ "m- iu-stru<:tion. Mil':hell \. III. iX- m. L. R. 

R.d-V: ! ' . ■ . I :■'■■■. 

540. ri!;"--M 11 ■ Wtii-]'(' III!' jury K" iipi'iitlin lami in person 
and exLiinini' llii --.i ... . !i ■ iii'-i'iiimii i-' in llii' nniiire of evidi'nce, 

and in Riieh cnsc, I.'.. :..■. ■..■■[ r],.i,iii,.i. <,i ilir- evidence pre- 

servnl in the rei'iiMi i ■. ■'> imi;.. :i!i :is-r-..ii}ent as found, 
anew trial will r.. : _. - i Ui. l;n-[> :im ciliiiiU'ii by the per- 
sonal evaninrii l 11 i.iiii ,|ll^.tll^..li llir Vfidii't. ':ii. d- Iowa 

R. II. V. /^■■.■■■' ■ ' ■' ::hl, 

.'(47. I'l i ■- fwon OF vKiiDicT. Where tho evidence 

is not I'll ■. . . r.l. evi'ry iircstiriiptioii will be indulged in 

favor i>i 'II. iTuirt ii|iiin all linestionsof fact. Fisher 

v. rh.A \. ■ . ■■ II' UTA. 

54H. o- , ' \. -r:.i,/l/rflii,/. WlitTi- the evidence is eon- 

llictint' i" ■' '■" '■ . I iiii"'i'i''ilini: as to the damaitea and compen- 

sation til I. ■ |. Ill, III I ... iii'.isis I'liit.'ily iu till' opinion.s of witnesses, 
some of wlmni ^nsiain 11m- llndiiiH; and sonic do not. this eourt will 
I reverHinj,'. unless it, is able to sav the verdict is 
■videni-e. SmWi v. Oh. if- \V. liid. R. «., 105 Xti. 

:,]!( "'tn-rr- 1!,.. , \-iil.->i.. , :i, t.-' 1. id, :!_■■■ < fr.,!., i,...atiuK a railway 

!'■■■. --Client 111' dam- 

|iir . V ; I .-I, . ■.■ I I III !■ . .. I iML .1 I I ; ii 1 , \vli.-ii the linding' 

is jmt ini.iiifi-llv wii.iitr iii">ii the [>i...,i|.. Mrii,iii,:hlKv. li.&O. R. 
Rij.. KIT, III. Mil. 

550, Where the evidenee is conllietiliu as lo the value of tlie prop- 
erty s()iij{ht Ui lie eiiiuieiiineil for rail road purposes, and the jury have 
exaniinei! the premises in person, this court will not ri'verse on the 
gliuuirl alone that the tiamaici's assessed oiav he ciinsjdered high, 
iinU-ss tliev are elearlv exccssivf'. Ch. it- li. U. R. v. Jw„hK. 110 lU. 
414. 

.151. Ui an eiiiinenl rhimaiu jirneei'diuR where the evidence as tO 

the val f llie|;iud laUi'ii is r.n„llieliti{r,aud the jury lake aviewof 

tbel;nul.aiiil lie'ii jiml :( vii'dn-t I'l-r an amount larger than thataup- 
prirind by the eviiliuie fill- ihe |ietiliiiiier and smaller than that nup- 

porled b\ the eviile for the respomleiit, this eourt will not disturb 

the veniiel, rh. ,!■ /;. It It V. !l/i-J:i-. IIII lii. If^t. 

552. iN-iTun TiiiN— ,<('»'/'/ (/7 ■"(/ ''■rliii/i i rhl'ii'i.-. An instruc- 
tion which siogles out ami ealls iittentiim to the testiinoiiv of the 
land-owner i« erronemis and inifair. ami cab'Ulated to ndslead the 
iiirv by sii'ininirly Bivinp undue inijiorlanc'e to such te.stimoijy, J. tfr 
fl, ii. Ry. v. Wnlsh. inc. Ill, :;r,3. 
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USo.. Xkw trial — amount of dti mages. Where there la gn^^at 
disparity in the evidence as to the value of land sought to be con- 
demned for a railroad, and as to the damages to the parts uot taken, 
thii court will not reverse, unless it appears the verdict is unreason- 
able, and the damages are so grossly excessive as to evince that the 
venlict is the result of passion or undue and improper motive or 
influence. CaL Riv. Ky. v. Mo^jrf, — III. — . Filed March 36, 1888. 

OF THE ELEMENTS AND MEASURE OF DAMAGES. 

(a) IN CASE OF ACTUAL TAKING. 



Land for road and TKKKY—f lama ges to a prior ferry. On 
the condemnation of land for a ferry landing and a public road thereto, 
neither the value of the fi^rry of the land owner across the same stream, 
nor that of the ferrv privilege, should be consideretl. Mills v. St, Clair 
Co., 3 Scam. 53. 

WHEN ONE RAILROAD CROSSES ANOTHER. 

554. Dab[A4;es BE.<iD£ land take.s -h»s.s and in rojioen it tut. A 
railway company whose riirlit of way is ('ondenin«»d by another com- 
pany is entitled to not only just compensation for the land actually 
taken, but for all such incidental loss, inconvenience and damage 
whicli may bf.^ reasonably expected to result from the construction and 
use of the cros.sing in a legal and pn>iKT manner. This is the true 
nitfasure contemplate<l by § 13, Art. 2, of the constitution <jf 1870, and 
S U. Art. 11. plac^es corporations upon the same footing. C. d- A. R, 
R. v. Spr. d' N. W. R. R,, 67 111. 142. 

555. Kkepino koad in nFA^xiii-vriiltnre of cftst^f-nttiny through 
t^mbanknunt. When one railway company acquires, by condemna- 
tion, the right to run its road through a high embankment of another 
railroad, twenty feet below the track of the latter, it will be under no 
legal obligation to erec't an<l maintain a bridge to support the track of 
such other company: and therefore proof of what it will ctist to build 
such a bridge and fei^ep it in rei»air is i>roper <»n the assessment of dam- 
ages. The defendant company, in such case, is entitlini to have such 
sum for damages as will enable it to construct and keep in repair all 
8uch works as niay be necessary to k4M»p its track in a safe and s*»cure 
condition, and also for all su<*h incidental loss and inconvenience as 
mav \tki a necessarv result. Ih. 

556« S\yiE ed'prftation.s of pttrtf/ not hound, not tcid*'tu>. The 
expeirtations of a contractor for the construction of a milroad across 
that of another company to krt*p the proposed work in repair, is not 
proper evidence on the ipujstion of damages to the comjiany whose 
road is to be intersecte<l, there being nothing to bind him to nlake the 
repairs, lb. 

557. EviDKNCE— o;)i/^/o7i of wit n*^ }<s— matt* r of low. It is im- 
proper to ask a witness whose duty it would be to keep a railroa<i 
crossing and bri<lge at the intersection of two n»ads in repair, as call- 
ing for an opinion on a matter of law. //;. 

558. Same -opinion nf t.rjt*rfs tt.s to ihfmmjts. It is conipet«'iit 
for experts, .su<;h as enginei-is. to y:ive thrir oj^inions as to matters 
which may form the proper InirnMlimts nf a vt-piici. but imt to usurp 
the province of the jury. The \vitIH's^ must lirst Ih* sliowii t«» be com- 
petent to give an opinion. ///. 

55V. On the assessment of damau^c-^ in a proiciMiing by one rail- 
way, company to condemn a right of way across that ni juiother com- 
pany, which made it necessary to cut through a heavy embankment 
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twenty feet 1>p1ow tlie ^'radp of Uie defendaat Lunipanv and thus 
remove the support of its road far tlie "ipace of sixtj feet the peti- 
tioner, after proving bv one of it« contractors tliat he proposed t 



support defendant's trat'k by timliers, which he destnbed aafeed him: 
"It you put in the fut work vou propose to do and have desi^ribed, 
what would be the damage W tile defendant?" He answered: "There 



would he no darmnris." H'l<l. tliat the evidence was improper, l_ 
the ground that tIl- <''I'~;'"Ii i.iM'ii for an opmiou baaed upon an 
assumption tlial ^' : l>ut in supports whidi it was not 

oWigvd to put iri, i. i ■ ■ ■ answer was an opinion covering 

the very ([uestioii t(i hi' -i|i I ..I ii> ihi'jury. lb. 

BBO. Damaiies vviikn ni:w uoau cuts through embankmbmt 
—elemeutx. When a rigtii of way is sought across or under the track 
of another company, or through its eiiihankment, the latter company 
will l>e entitlKl tn receive sitclt sum as will enable it to place its tract 
over the \"A<-\\ :it whii'li lli" trniiirwl i-i rmiil-'mned in as safe a condi- 
tion, as m .u i-..irLi..' I- ; u... iir.;,, ikirifT the ex»avatlon. The 

dauiaifi-- ■■ .. 1 . - ■ . ; I . ■ ,; ■ !..!■ watchmen when travel 

over thi ■■■ ■■. I. ■ II'. . I ii-.i-of Ijuilaingand main- 

taiaiut' |i>'[ III i!i' <j| .ii'i!i ' ^ ' I I t iniiii;.-- the walls; losses incident 

to relmildmj,' tir re[jairiiLg. :niil I'limjiittent. loases by Are or otherwise; 
and if any other kiud of iiridge over the excavation is more safe than 
a wooden one, the compensiitiuu should he sufficient to enable the 
company to erei-t and perpclnaltv maintain a bridge of that degree 
of safi'ty, iiriii lil;i'\vi>i* tn n^iuilmrs-- it for all ineonvemence and 

expense' iiiriii..;ii r. ii i:..i. .1: .| ii.niiiLi'iianue of such a bridge. 

lit.L...l. .1 ' ■■■■ ■■; - ■■ '. ■ : ■■; ■■ i.i. liTl. 

581. h > I . , ■ 1 , , 1 . .. . . ■ ! J l.l> TU SPECIAL USB— 

KKiiltiir, . \\ \ .11.. ii. nil the fact of its being 

lifted ;is a rit'lii 111 .■ . ....iiii [<i a >pedal use Of 

iiiakiiii; raih'riLiil ti' !■ ■ ■ ■. i' ■. 'i Icreuce tosuch 

ii^e, by thost' eii!i;|- " . .■ ■ ii ■. . ■ '. .iiiii he received 

on Uie question "1 > |.' n-.r ..n m . i.^ |m. 1 n^ 1 Minlemuation for 

the use of anullu-r irti.ji^.iil i.:iiiij>tim ;>ii i;,-iif;lii, ■/[ vvav, and it is 
error to refuse such ei idt-uci'.. L. a. d- J/. .V, liy. v. Cli. d- W. Ind. R. 
It, KlU 111. 21. 

5«3. Daiia'iks Til u-iR. AS AN ENTiRKTY. Although a right of 
wav uf a railrojid (■oiii|.:iu\ i^ liLiiJIed to llie use of the land for the 
I .pii^i I -J. T'.ri II:.' .:■ -i.ii . I iiL.1 ..,.1 ,.i-...ii .1; .1 1. 1 ill.. .Ill upon it, this 
]. I ■'■.'■■ : . I.. ■ I .;.■....■ n I .[[ any point by 

I ....■■. ■ 11 ■ ■ impaired, may 

!"■ i-.i'i- . . ^ I ,.. . . i,..:i w III ii;ii ,i- .iiii'.'iid;: its use as an 

5Ba. Hi . m;t NOT TAKEN. Un a proceetling to con- 

deiiiDii-i 1 !'■ I .. I" the ri^ht of way of a railroad company, a 
llmitiili' II ■ 1 ;■ .-i' -, to thiiau for physical injury to the land 

sonehl tn .1 ., iiir another railroad will he Coo reetricted. 

Thedi't'hi I I" I I'l i .■ allowed to recover for the obstruction to the 

use iif It-- I . I' I - I ' "I'Tty, and for all damage to it resulting from 

the ti]ii'.i'.:; : I'l - .-jil niilroail un the strip so taken. lb. 

UM. -^ .v.< -I'. ;/'. hi a pi-i>ci-eilinij- by a railroad company 

1 M.l' ■■ ■ I, ■. r .:. M-, !||. |>i:iii iiLj;il "! way of another 

' ■■■i,|. ■. '. ... ,. . ■. ' iii'-liise issought 

1 . I . I .. .. |.' . .. 1. . ■ - ..■i|.i-iisatioujto the 

1 1.1. 11. i_.. - 1.1 II ■ ri-M ..i v: f ..1 f.i.ii . i.i (.!..|.. II ■. H nil III the blocks, 

viil be .subjected to by placing obstruc- 
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intnfered with, and its capacity for the transaction of business 
impaired. lb. 

565. Direct and remote damages- fiimimitinn of capan'ty to 
do huHne^. Direct and immediate* damages alone are rei*overable in 
this class of cases, and remote and merely ineidental damages cannot 
be eoDsidered. It is that injury which depreciaU'S the vahie of the 
property, whether by taking a portion of it or n'nderiug the portion 
left less useful, or, in case of a railroad eonipany or other coqiorate 
body, less capable of transacting its business, such a hindeninc^e and 
inconvenience as to occasion loss or diminish and limit its capacity to 
transact its biuiness by decreasing the power to transact as much, or 
nece&sarily increasing the expense of what may l>e done, although not 
diminished; and this hinderan(t> must product^ immediate or future 
loss. If the new structure, when made, «l<»es not abridge the owner's 
caiiacity without increased i-xi^^nse to transact an equal volume of 
bikcinesri, then thougii there may in.' inronveuience and annoyance, 
unless the property is depreciated in value, tlu»se are not elements of 
damages. Pf-oria dr Pekin Untou Ry. v. Ptoria it* Fanniuuton Ry.^ 
105 111. 110. 

566. Elements of i^xyLKOV.—stoppuif*' of trains at cntssfuf/s- 
The law reciuiring railroiul trains to stop In^fore crossing anothiT rail- 
road, being a mere police regulation and subjeet to repeal at any time, 
the damages sustained by a railway company for the delay, inVonve- 
nience and trouble in stopping before irrossing another road seekiiijjr a 
condemnation for a right of way. ar.» Uh) vatru". indi'linite and contin- 
gent to be an element in the assessment of damages in favor of the 
road so to bt* crosse<l. Ih. 

667. Increased dancjer from oko^sino -ton nmnti and nwer- 
tuin. Sot is the increas^nl danger arising from the crossing of thi* 
track of one raiiroa<l by the trains of another to Im' consiilenHi as an 
element of damage in such pro<*ee(ling. To allow dainag(*s on sueli a 
claim would violate the rule that they cannot Ik? allowisl on uiere con- 
jecture, speculation, fancy or imagination. lb. 

56J*. This rule is not in conlliet with wliat was saitl in L. S. d* M. S. 
R. R. V. f 7*. d- U'. Ind. R. «., lUJ 111. 21. where it was held that nt»t only 
such injury and inconvenience as reiluee the rapacMty of the corpora- 
tion to transact its business, and ne''f*ssarily result in damage and 
loss, are elements of damage. lb. 

669. Seveuing connection with elevator trlun no dam- 
agt. Where an elevator used for the dejMisit of grain stands on ground 
ooa'^iderably above and some distance from a river upon wiiieh grain 
was carrie«i from the elevator, and it appearing that the grain was 
transferreil from the elevator to boats at the wharf tli rough an 
inclim'd chute, or tube, called a conductor, and that a railroad seeking 
a condemnation was proposal to Ix; loccited hetween the elevat(»r and 
the river, and wsis to l>e constructnl on tresth's ami elevatiMl «*ritirely 
above the chute or conductor, so as not to interfere with tin- transfer- 
ring of grain fr<mi the elevator to the riv4T. it was fuld. that there 
was uo loss to the owner of the elevatiir, and therefore c(inld he no 
dauiage. lb. 

570. EvIOKXCE- ///a// nf proit'tsnt rtiud ntt (latsfhui ttf dmntuft.s. 

In a pnK'<*eding to condemn a ri;;ht of wav for a railroad over a si rif> 
of land l>etvvif.'n an elevator and a nvcr. tin* jilan^ liv \vhi<-h ihi- cmn- 
pany proiMjse^i to buihl the road, as .sht>wing the traik i> t<» Im- laid 
upon trestles elevatfi I so high as not to inlepfenr with ihc tran^bi of 
grain from the elevator to the river in ehntes r,r enndtietors, are 
admissible in evidence on the question of damages and compensation. 
lb. 
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571. Stipulation to maintain and keep in kefaib frogs 

AND OROHSING— eirfdenre a* (o dajnagen. In a proceeding to condemn 
a right of way across that of another railway company, the petltionera 
offered in evidence a stipulation or covenant, properly executed by it, 
that it would, and ahouid, at ita own expense, put in and thereafter 
inaiotain ID suitable and proper repair, the frogs and creasing across 
two main tracks of the defendant, and tliat this stipiilatioD should be 
binding on the siicivfisors \u\<\ assigiis of the petitioner so long as a 
grade ciiissing should be iii^iiitaiinil at tlie crossing of the right of 
way sought to be condi'iunfd: //./i/.that this wiia a valid obligation, 
enforcible against the petilioticr and lis su^^L'ef^sors and assigns, and 
was properly adinissable in evidence. (..'. it A. R. K. v. Joliet, Lo^ 
port d- Aurora Ry., 105 III. 3S8. 

hli The obligatnn being a valid one securing the construction 
and niaintendnce of the propi sed ciussing at tiie exjienie of the peti 
tioner its suceea^ori tml assigns the Lost thereof could nitbetome 
an element of damages in fa\ir of the de fen lint corporitun and 
would operate to exthide any e\ idem e on behalf of the dt fendant on 
that subject lb 

5!8 brii ui AT I \— / ' / ' He stipulation is suffl 
ciently definite a il work of making the 
crossing ivas to nt it would a&eci the 
defendant A n a phiase well under 
stood by civil t l i I m>n Anv marked 
departure Iroiii Ih i | ildi n (i jt re ai Iw luldafEonl the defend 
ant ( right of action icrlhe recovery oi any damages Ciiused thereby 

57i TI p t irc in i pffe t of the j! liu^tion is an instrument of*°' 
eMiieme t i 1 11 I Itniate arising fiom th <="J 

expen russiug is jiot at all^B 

impair e whicli ma> not b*"^ 

pcrtor til the land and toz^m 

au\ 1 I which wiUdfEord con ^- - 

plete I a ^ It cannot l>e presunie(^M. 

m th petitioner will be iintble f roi^K:^ 

any ( i H 

57o I I I n Mr uiuler grade In IliB i 

case tl e ir '*i h Md-i i ] i t,ra li and it would Ix the duty of boti-^ 
partses t( see lli it the in-isiugwas propi rly lonstrucled And niaiM::^* 
tained m t sate cmdition inain this respect is to be distiDguiSht_J* 
fruu the caves of I il \ R R \ lij iiHif d iV Jr(ft'/f^fem R R ^5B* 
111 142 and W( 111 274 In that cfthe the < rossing was not upon gratS. « 
but was an under crossing made by cutting through a high emban-'^K 
ment under the tr « k it defendant s rodd, therelty remo\ mg all ffcra* 
supp rt it had It did not appear that the petitioner was under ac3'3 
obligation by its dutv to the public ai a fonimcn cairier or by a»:»^ 
stipulation or otherwise, to keep defendant s truck above its own itm ^ 
suitable and safe condition, and so the expense incurred by the defei:*.*^" 
ant ill that regani wa.s a very proper element of danutge. lb. 

576. Stoitahe of trains— mo ehmtttt nf damages. The f»C* 
that the defendant corporation iti required by statute to bring i^ 
Iraiiia to a halt upon an ascending grade before crossing the ney" 
road, and thereby the hauling capacity of its engines will be impairwr 
affordanoelement of damages. The statute requiring such stoppatf^ 
is simply a police regulation, the existence of wliich is subject to toe 
legislative will. lb. 

577. It is a principle underlying ail conduct that neither a natural 
person nor a corporation can claim damages on account of being com' , 
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IMUed to render obedience to a public regulation. Obedience to law 
uaMryloe all citizens and corporations are bound to render to the 
Mbt, md no damages can grow out of such act of obedience. lb, 

478. Depreciation of VAi.vE—imjpairijig capacity to do busi- 
flOKi A railway company seeking a right of way across the track of 
a defendant company is liable for all damages directly resulting to 
thelttter ftom the making or the using of the crossing, whereby the 
nine of its property is diminished, or its facilities are materially 
impaired for the transaction of its business. If the crossing abridges 
the defendant company's capacity to transact an equal volume of 
boBiness, it is an element of dlamages, even though it does not increase 
its expenses. Ch. cf- IK. Iiid, R. R, v. Englewood Connecting Ry,, 115 

579. SAM^K—stiptUation. On a proceeding by a railway company 
to condemn a right of way over the track of another company, the 
Jitter will have the right to show that the value of its road and its 
opacity to do business will be impaired, notwithstanding a stipula- 
tion of the former that it will, at its own expense, put down and keep 
in repair all necessary f rog[s and crossings for its main tracks, and it 
5! «rror to exclude such evidence. Ch, d- W, Ind. R, R, v. Engleimod 
^^necting Ry., 115 HI. 375. 

580. Wherever a condemnation and subsequent use of a right of 
^y across a railroad track will injuriously alTect the strength, per- 
l^ency and durability of the defendant company's structures, and 
^r adaptability and capacity of doing railroiid business, the injury 
^us occasioned will form a proper basis for the assessment of dam- 
's^ in a proceeding to condemn, lb, 

LAND TAKEN FOH PUBLIC \J^E, 

-tel. Benefits— FARM land— .ve^ off. The rule for the assessment 
?^ damages for land taken is an equitable one. Special benetits to the 
o»k^ may be deducted from the damages, but Ijenetits in common with 
!JJ*^t»r lands growing out of the enhanced value bv the public improve- 
ment should not be. iStatt v. Ecam, 2 Scam. 2<)8. 

w ^S2. Same— /rom location of railrodd. In assessing damages for 
^Sht of way for a railroad over a tract of land under the act of 1833, 
w^y the benetits resulting to the land from the construction of the 
f^'^, and not those arising from the lucatiou of tlie roiul, may be con- 
*^red by the jury. lb, Utatt v. Wilson, t Scam. 225. 

1w&88. Compensation— ca/Mt; of lattd taken, and dirUling farm. 
1^ ■le measure ol damages is not merely the value of the land taken, 
P^t also such other damages as may result, as the breaking up <»f the 
^tivenient arrangement of the farm, the necessity for additional feii- 
^ng, Ac. State v. Ecans, 2 Scani. 20W. 

§84. Same— way l>t in btutfits. The word ^'compensation" in the 
institution of 1848, means tliat wliich is given as an eiiuivalent tor 
^ loss, but that instrument does not determine how that equivalent 
*hall be made up. A, d- .S. R, R, v. rarptntti\ 14 111. VX). 

58o. Bexevits- «y4(/<'r lam nf iSi:>, Under Cliap. 92, H. S. 1845, 
*'Ouneeniing the right of way,*' in assessinjr lUniiages u» i\u* owin-rs of 
Uuid, it Is proper to consider all apprei-iiihle advantages and disad- 
vantages accruing to them from what<*ver cause Ih. 

•Htf. From this statute ttie payment of damages to the owner of a 
tract of land for tlie riglit to eonstiuct a railroad tlirough it. was Ufver 
intended, where the additional value given to tlie land is e<iual to any 
injury sustained. 76. 
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68J. Benefits— /mm iiny reason, set off. If [adil al value Is 
given to tbe laud hy tlie cousinidtiun of public works, uiatters not 
whether it be by drainiuR the land which was before w t)y affording 
additional facHitifs lur btkini; itn prutliice to uiorket. or oy the geneiw 
enhancement in value of the land occasioned by its contiguity to the 
public works, lb. 
588. T-'\Rii T,AM' I'mi'-nts of damayt. In estimatinf damages 
liirougli a farui, the injuries which the pro- 
I • lanij divided so as to make it incoavesi- 
[it parts, and to compel him to erect addi- 
1 I'Kuients of dumages to ha eonsideTed as 
. A. A- H. II. R. V. farpeiUer, U 111. 190. 
6811. liENEFiTs— fiy lai/ing a street. Under a statute requiring the 
Jury to take into cons lUe rati on tbe bene litis as well as the injury caused 
by the opening of a street, if tbe beneiits aret-qual tii the injury, or 
the land will sell fur aa uiuch with the proposed street as without it, 
it is the duly ul the juiy to iiud no damages, furry v. Mt. HUrttiui, 
IB 111. 3'M. 

6ft0, ICi.KJit:NTM OF DA siAOF-s— ticiJVf fenrini/. The cost of erect- 
ing and iJiaiiitiiiainB a. li-ui-e along the right of way of a railroad, is a. 
proper elctu.>nt of ihiuiugf. til. J... J. it- V/i. R. R. v. ifitvhell. 47 111. 
llJu; 11. L&A.R. n.\.Lyui:l,.-i:i Ul. 646; Timirn.& PetiiTxbura R. fi_ 
V. thM<-Mtr.-ii\i\.-SZ\. 



forconsrrn' :i'i -:!■. i 

prietor niii. ■ i: ■ ■ 

€nt to [HI--- 

tional friu'i -, .<:>' .1 f" "i 
the value ol tin' lauil Uki 



; ti>r a i.ul. 



5{Pa. i;i . . I , - . . 

estiiualiiif. i: ^ I.. I. ..■! ■ ... . I 

adMUllugi.vi :iri' Ul l.n.' I. .1m u II,; 

Ji«4. Tl,.' di.-i.'isi,>ii 111 .]/'. - 
111. IIW, boliliii); llijl r,>ii.|..ii 
made iiiiilu- 111- :M .^i (■■I .. .■■ 
theiu-i ■■[ I-- ■■■ III ■■ I 

5!I5. I : I Ml ■ . ■ . I n •.■ .. 

theottiiri 1.1 ..,..., . . 

clauiis Lli;ii i.L' \i.ll Li. I I'J'i i ■-- 
laud, thai isi u iiruii.T siiiijii* 
adjusting the compenHatiun. 
D7 lU. 173. 

oilti. Benefit.-.- ini-lTnn 
estimating the bt-ur: i- i.. ii,< 
aider Hiicli as he ni . ... 
other lamis, hui a- i 
oversuch conii:">]i i. . ■ i ' 
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AME— 



ter pruvidi-il 1 
should view tin- |- 
damages lo the u\\ 



'I i>ark. The compensation to be palA 
<■ pai'k may lie raised by special assess — 
Ijv Ihe liii'iiU'iii iiiid cuiiKtruction ot th^ 
iiin'i" latiilH. I'he beiielJls to his remain— 
iiiLiii irnii('ui|j|a[<'d by the consLitutiois- 

i.n. The owner of lana 
!■ ■- must be paid in mone^ 

.1 ■ I' ■ I" iiLvi- iij' any benefits of 

.■■ I ■. '■-.- . .■,.'.iN''i..ri :uid use of th& 

:■■ ■■ I . '■ ;■ /;. /.'., 54 III. 37»- 

■ . . ■ I'lk'u, lint \t% 

i-'i ■■' :i Hid use of tbo 

■ ■ : I I i.i'i i.ikcu. bih'Il beuetits and 

■' .■'■■I I' I'll aim estimated, ib. 

' ii ■- ■■■,; " /;. H. V. Carpenter, l^ 

-.1' ^il'i III' luiide in benefits, wfhS 

■ .■■-. imh .■uiiLrol the cuQstruetioQ of 

■ i .■.-"/,( f-prtng on farm. Where 
.. I -iiLiyiit to condemn a right of way 
. iii'j in:iielicia] use of a spring on the 
t I'lV Uie conaiderutioo of the jury in 
I'eurui d- Roek Inland Ry. v. Bryant, 

■ nf 1S.VJ. Under the act of 1862, in 

i.ii.il mvner, the jury should not con- 

1 . ' 1 hind ill common with owners of 

■ilv such beneiits as he will receive 

. A- ,/, li. li. V. niack. 58 lU. 33. 

Ul, uifnir. Wherea railway char- 

■ ■ .■ right of way, the commissionen 

-" Uie value of tlie same and all 
:' .iluIs of tlie road, taking into con- 



AND Eminent Domain. 71 

» * 

aideratioii the adyantagee and disadvantages by reason of the con- 
struction of the road, and report the amount of damages, if any, over 
and above the benefits: Held, that these provisions did not authorize 
the estimation of the benefits the other lands of the owner over which 
the road did not run would receive. St, X., F. & T, H. R, R. v. Brotoii, 
68I1L61. 

698. Where the road was located over two forty acre tracts of the 
same person, and he released the right of way over one of them, it 
^voola be error to estimate the benefits that that forty acres would 
receive by the building of the road and deduct them from the damages 
to the other tract, /o. 

699. All appreciable damages. All injuries which are appre- 
ciable, and which result to the land owner from the construction of a 
railroad over the land, are legitimate subjects in the estimation of 
damages. SL L^ V.&T.H.Kr. v. Mollett, 59 111. 235. 

900. Damages — fruit trees — separate a^essrnent If fruit trees 
^hich are upon the land taken are not included in the damages for 
the land itself, they may properly be the subject of a separate assess- 
xnent. The mode of assessment is immaterial so that the damages are 
ftirly and truly assessed. lb. 

•01. Elements of — ditching made necessary. When ditching 
the adjacent land becomes necessary by means of embankments 
thrown up for the road, the expense thereof is a proper element of 
damages. Ih. 

002. Same — catth gtiards. But cattle guards are not proper sub- 
jects for such an assessment, because they could enter into the esti- 
mate only on the hypothesis that the proprietor of ttie land may 
oonstruct them, which he would have no right to do, except by permis- 
sion of the company. lb, 

608. Benefits — under ax:t of 1852, Where private property is 
^^ndemned under the act of 18o2 for the use of a railroad, the land 
taken must be paid for without regard to the beneilts accruing to the 
^^w-ner by reason of the construction and operation of the roadl Wil- 
*on V. R,, R, I, & 8t, L, R, R,, 59 111. 273. 

©04. Compensation— war/c€i valtie of land taken. The measure 
oiT compensation in such case, and as guaranteed by the constitution 
o^ 1848, is the market value of the land taken. lb, 

W6« Benefits — set off against damages in act of 1852. But as to 
damages to land not taken, resulting from the construction and ope- 
I'&tion of the road, there may be set off the benefits accruing to him 
tliereby. lb, 

€06. Cutting off strip of YAKyi— elements of damage, Whete 
tl^e right of way severs a strip of about two acres from a farm, while 
compensation cannot be demanded for such a strip, it will form an 
element in assessing the damages to the owner by the operation of the 
road. Such strip or its value, the inconvenience of the owner, and the 
^Dger to which he and his family and his stock are exposed in pass- 
ing from one part nf the farm to the other, are proper elements of 
damages, against which should be set off the facilities afforded by th« 
*^>ad and a convenient depot for getting the products of the farm to 
'J'lftrket, as also the actual increase in the market value of the farm 
?«asioaed by the road. Wilson v. R., R. I. & at, L. R. R., 59 
111.273. 

•07. Damage to other lands— ^rocwi made without author it,/. 

•Jflere a railway company, without license of the owner or authority 

^* law, enters upon land and constructs its road over the same, on a 

*''oceei(iing to condemn the right of way, the company will be held 
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liable for dam^^ea resulting U) other luDils of .the owoer from the 
conBtruction of the road. T., P. &■ W. Ry. v. Barsi. 61 lU. 231. 

60S. ]iENE>iTs— K/drfer mU of I8K and 1852. Tse law of 18te 
permittfid the geueral benflitu received tu be estimated against the 
ctamages, ttioiigh conferred upon other lands and in other waya, while 
the taw of I8u3 restriuts the ullset of l^ndila against tlie particular 
tract tenelitfid. P., P. d- J. ti. II. v. Laurie, «3 Hi. 2B4. 

flOtt. Farm land -rurhiiis i-li'mi-nls uf i In mages. In a proceed- 
ing to condemn l-ni'l I ■! i i hIj".'! i;,iin. Ihe jurj' are entitled to 
know the aiiiodiit ■■; i ■: . ., ■ i ;. its the remainder, how it 

divider till- farm ,i. ■ , i. . iii pMivementa, &jj., and also 

the (iandiT iiuili:.. ■!■.■ ■ :■■,. hkiI iisi; of tlie track for 

moving trains ii\'-\ : ■ ■ i ■ ■ ■! ii\ . If iny, to stopk kept 

on the farm, iuiil !■ ■ ■ ■_■ ...in..'..' iiirrcwith, better 

understood and \"--' ■ ■■ < ■ ■ ■ .■, i . ■ -. n .i iir^-i' experience 

in Buch matters: .;;. , . , ■ i,,. .vi.i in., ihiit tends to 

iUuatrateihi'S,. \:ii ■ ^ i. .mIiii-viI.|:., /;., li. I . AUt. L. R. R. 

t.JfcKi.:':,-. '.1 I,! . 

610. I ' I . i-'il.-ft mini- iiw/ capabilities. The true teat 
aa to thi .: .. . I Mid for land tiiken is its market value; but 
in ('Still...! .. ' ■ ■ .■•■•- ii'lcii-mi' iiiiiy hi- hiid nut mertly to the 
u.sea til V. ; . ■ .i. i ...-IK .ililiji..; Imi 1 1- I 4|i;(liililie8, bo far 

as tlicy -I'l.! 1. . -I . oiisideration. 

If thi' lair I II I , ■ . . ■ . ; ;. i\ l,r considered, 

it tin- iji.i I I : ' 11 though Milch 

mini- liii.s 111 ■, , . i 11 I. i; . .1. ■-. . ., .L u j;i 1 (ji.iwi. ru'u though it has 
never lieeu uldiiid. Iln-hnu \. U. il- .-(. II'. Ji. R., lA 111. 363. 

611. liTTii.DiMi int-Tiioviii' -ini-asiire. The law reyuirea that for 
all iifiipfriy l;ikrii \.\ a vn\\\\\\\ ciirtiiirtiiy fur its usi', or damaged by it, 

jii-it ' >!"iiv;ii 11,11 ..ip.iii i.r'iiiniii. Ill tiiiMnvn-T. IIh I'liildiiigstiintfain 

Hi- \i.n ... ,1, ■! ii ..'..; --i.ix ii-, \.iiii.' !iii!st III- paid by the 

I .. I ■ ■■ I . ' i ■ I . ' . 1'. i- i! - .i! ii'. i\ 111 take into con- 

■' 1. : . .. ■ ■■ I . ..... 1 i.i .1 . ..;. |.. . iiiir tlir -ijime, but tlie 

\ .i!i;i. I.; : I . : ■ . ... ■ . . ..''. ,iu} "\ 'U'' i.'- iii i.\ remaining on 

Its iVLU'ii I . . . i;.| 'in luii'il \'y the owner ot the land, 

tothecM.' . . i.iiiiiol the owner be lesaened, i_ 

ll.dtM- i: .'. ■■ I'. ■■ ..: I'.'. 

612. i:.,^iMiM ,." .-. i/«m)Hen!.i/*(r«Hj/e.v. If aaked, 

thccouil r:li..iiiii iii.-.Lnii 1 111,. iii>> ii< tiikc into consideration the fact 
that the i;ori"uuliiiii aijiiuiii'^ iirily iiii easement in the land con- 
demned, and tliey sliould allow to that fiict auch importanee as they 
may deem proper. III. 

61:!, I'riviiA. \iTn\ ill mitiit!]/ iilune. The eomiwnsation to be 
ascertuiniil i>\ ii mr. in i In- iakin(j of lauil must lje,in terma.money; 

and llii' |nr. iii>- wr In |rresi.-rilie the performance of other 

acts, sui-ii .1- !■ ■.. lu " . ]ii:id, making (■rossiiig^, &c. Cli., Mil. & St. 



thcdangiT iif killin. ' . : .■ .■ n . ..,. ■■ i. mi of the con- 

strue tifiii of ;i r^uh .11. I ' . . 1.1- iiiusidered by 

the jury, .'"■ui'li il.in. :_. ■ .i . ,i . n. i n ].i.. . ...ii. i^ i h.i.-i- growing out 

of the* danger hiil hi, ...im-u i ,.,.-.-,111;; tin ii>iiil from one 

part of till' lanii n. .inulhi... ,s,'. /„ .1- .S. E. Iljj. \. 2'<:/r.;>, B8 111. 144. 

615. .Ml v-i i!i: IS i.i.M IL v). nil iiijnri's. The design of the law 
is to fidly loiiiiiin^iUi-a partj lur nil iiijurv In' uiiiy sustiiiu by reason 
of the aii|iro|iridliuri of his l.mil tor railroad imipuses and which shall 
grow out of, ov 1)1' oi'easiiuieil by tlie loeation and usu of the road. Ih. 
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•II. iiENEFlTS — get off—^mly atfaitu/t dnmatjes. The i»\vm*r ot* 
lud taken for public iiuproveiueiit is entitled U\ tiie value uf ttie lanil 
aetoaUy taken without any regard to supi)osed l)eiietits arising t'roni 
the proposed improvement, it' he eiaiins damage to tlie i>art of his 
bod not taken, and it hiu» recreived Kpeciai benetits, they may W eoii- 
ndered in arriving at the owner's daiiia^res. The same rule applies in 
* proceeding to condemn laud lor a stre(*t under Art. U ol' the act 
nnating to cities anil vilhtges, as it does under the eminent domain act. 
Harwoijfi v. Blooiniuf/tou, - 111. — . Filed March 2.S, 18S«. 

117. It is hardly practicable to state any inilexible rnlejor estimat- 
ing damages to the land owner. The amount should iu* sullicient to 
cover all the actual damages sustained by reas(m t»f tlie cDiL^^t ruction 
of the road, the land taken, all physical injuri(*s to tli(> residue, and lor 
all inconveniences of every character actually produced, but nothing 
should i)e allowed for imaginary or spe< dilative damages, or such 
nfDiote anil inappreciable damages as may be imagined, but never occur. 
•/«*** V. C'A. dr lotiHi Jt R., «W ill. :i8i). 

•IS. Fencing. When the railway company has fenced its tnick 
tlin)ugh land it is seeking to condemn for right of way. it is not error 
^instruct the jury not to consider the failure to maintain the feners 
^ an element of damages, lb. 

^19. Farm ruoKsiMis. TIu* statute not having given the land 

''**npr any remedy to «'ompel the erection and maiiitenanee of farm 

J'rrjjteinjfs, and they not being any part of the feni'f, the failure toenrt 

^'ttl maintain such crossings inuy lie consi<lereil as an element t)f 

"Hniages. lb. 

Q20. D.VNCiKK OF KiuK. Damage from tire in most cases may be 
i|H.'icone<l among imaginary dangers that may or may n(»t oetMir. and if 
5^"*eydo the law affords a sjufdy and 4'tTee'tual nMuedy. Hut if Ihf 
J!^^(l is constructiHl so near the owner's buildings as that the danger 
'**orii lire is real, it may constitute an element of increased damages. //*. 

I 621. 1>I vii>iN<; KAKM The fact that a portion of a farm is <-ut olT 
*^y a railnKul, is in very many, if not in all cases, a permanent injury 
^^>the whole farm and materially diminishing its \alue and is a legiti- 
*«iat#* source of <lamage.s. (/. d- N. Wis. U. li. v. Hirktmh, 7n III. liiMS. 

622. I)AMA<ji: TO PART n T f)Fr mitsf („■ tn tjifh'ttt/. \Vh4*n a 
^uilmad is ItK'ated over a tract of land, and conipi^nsaticMi is allowed 
^li** owner for the land a<'tually taken, he cannot recover damages to 
^Kiuall part of the tract not taken, if the whole is not damaged when 
taken tog«aher. ruf/f. v. Ch., Mil. d> ^t. P. lit/.. To 111. .T24. 

823. The jury, under the act of 1872, are not recjuinMl to assess 
the damages to a strip of land lying within a few fe<>t of the right of 
way of a raijntad, but the damages, if any. to the entire tract by reiison 
of the construction and operati(»n of the mad. The etieet 'must be 
eousidere<l upon the market value of the entire tract, and hot a dis 
tinct |>art. lb. 

B24. Samk tru* mttisun tiilf'ntiiri in mlm. The true eoni- 
jiensation for land not' taken by a'railwav coinjiau) lor a ri^rht of way. 
IM the clilference lH'l\v4-en wliat the wh'»h' j»r«»perty uouhi |j:ive ^oM 
for unatrected by the railroad, and wh.it it wiuild selMor ;e<; liUeitetl 
by it, it it would s«^ll for less. The damages must be lor an actual 
(iiminiition of the market vaiin* of the land and not sprculative. //;. 

623. liKNKFIT: i/t/ffi/i.^f t/t/nitfi/' f., hiinj nnt ft//,* ,t. If the ineun- 

venience of the roa<l to a certain .seieete<l part oi the tiart i.-^ out- 
weighed by the additional convenienee of ttie road to the residue of 
the tra<;t, it will not be damaged. This is not deducting Imnetits from 
(lamageH. lb. 
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626. LoT3 NOT TAKEN— 'if ^eren™ in markut value. Where l&od 
is not taken b; a railnuy company for its right of way, but damaged 
only, the r[U»«tli)U slioiihi be, will the propt>rty be of less value when 
the road is constnictwl than it was when it was located. If no, ttien 
the (liftcrence is tht; measure of {lamages. To aBci:rtain this, the opin- 
ion of intflHgeot witnesses iM iii'oper. Ebtrliart v, Vh., Mil. it St. P. 
Ry.. 70 111. 347. 

6S7. Hame— rfw.mnue.f must !>•■ iti-tual. The damages contemplated 
by the constitution, where the property is not talfen, must be actual, 
real ami present diiniiige to the property. lb. 

688. Du'iulNii rxuii -ekiTfiiln uf dantage^. Tlie cutting off of B 
portion of a peritoa's fnnri by a ritilroad through it, requiring him to 
travel a greater distance to reaith the piirt cut off, and the danger to 
hini, his family and stuclc in crossi ng the track from one part of t^ 
farm to annthi-r, firi' pniprr t^tements of damages. P.. A. & D. R. R. v. 
Satr^er. 71 ll! :!i".i 

82». \'- ■■■' '. I :■ ■ \i;r NUT TAKEN— m'M( bt diTtft aji'l physi- 

i-al. Til' li'l-i not taken, but injiu-ed by the takmg of 

oilier I:i:l'. ' ^ iil'I', must be direct and physical, and result 

fr.)m till' I. - ■■! i i"iiii.ii of his land. Stttmay. Vh.& E.R.R., 

75 111. 74. 

630. ilAinvAV STKCCTUHE— «!*( 'iTi latiil by coruietU. Where it is 
alleged iu a petition Ui con.ieuui land for a riglit of way by a railway 
tonipiiny that u r:nhuad liaii l-rn previously constructed on the same 
with till ■ A III I -. ■ ■;i- :i; V. ill.' 1 1 > not deniwl in the pleadings, the 
land i)\\ rii ' , : . . . ' ;:i value of tlif road structure as a 
part mil, !■ ■ '■ cy/ ;/a(iVij, /(.«.. 75 III, 17(1. 

631. i'.. ■ ■ ■■■! h,l;<i,. I'uder § 13, Art. 2, of the 

constihit;. -. 1.1 iiiiirl taken for a highway 

mu.st Ik' !'. ' ' :i :. ' .A\ iii-ui'HtA anil advantages 

that iii;ii I :■ ; ■ ■ .1 I . . !■ ■ ■ ri:i'<on of tlie establwhing 

of ihi' 1" . ' \\\v legislature to provide 

68^. \\ ■ ■ ■■ I' , . I imlilic hiffhwayshowthat 
tlieiiii'> :i ' ■ ■■■ |i. mi In ilie uwner. under- 
took 111 1 ■■. .1 inr 1,'Lini by the construc- 
tion nl iIm I'.' J'.' ■ ■■■ t i\ ;!■. /I'/i/, that the jury 
tranaceuili'd thi-ii !■■ ■ ■:■ !■ i ii>ii ua-i \cii(l. lb. 

fi33, Hkxeiii-- . rn.liTliieact.if IHu2the 

owner of land t:ii>- - ■ . i!il in lonijiinsatioLi at all 

events tn the i'\'- .■■;;■ :■ ■ l.iini l^iluTi, without any 

ili'iiiicliim I IT licui-!ii-. i;i. ; '. , i mni tlie location or con- 

stniitiou nl Ihi- niiiil; Im: ■ i.i ,li lie set oil against any 

d.LUmi,'!' liie riiiiainiiiu' l^i''. : i, i ■, the construction of the 
ni:nL 7''.././ *. A'. <!• /. /;. /; . ,- ..: : .] ■ 

c:M. 'i '■'■ '!i;i; i-i- ■! ■ ■" ■ j ■ "L land through Which a rall- 

n-ail I- r' . ■ i . ■ .1 by bi'iuUits accruing to another 

aiul -ipii I . 'iLTti wliidi it does not run, although 

ij;t-'). lii'" ■ ^' dLsf-hu-l iriirU. Where a town 

ii:iu iicn i.iid nil' r. •: 1 1 1 1- ll.]' iiMiLv \ I'iirs, and the same 

has alwiiyn \<r<- i..!,, Uic Mocks will be 

treated ii.'^ disliiii': ■ i i :i->'-.-iii(; damages for 

riglit III way, nlUn.i -ii n,. pi n m.r. ii.'i h,- riiaile iurording to law. 

■['<uld S.K.A- IU. lifnr II. H.. 7S IJi, .">.iu, 

iVMi. bivNKKiTs-.s'd! iijf nijaii/Mdiimngts—'liments 'if, to farm 
laud. In assesuiug damages inid«r the act of 1873 to the owner for 



•■ / 
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hud tikea by a railway coinpauy for right of way, the jury may take 
into consideration i ot only the value ol the land taken, but all the 
ticti which oDntribute to produce the damages to tliat not taken, as 
that the farm is put in a worse shape lor cultivation or pasturage; 
tbat Boiue portion of it is more dangerous for use; that there is dan- 
prof tire troiu pa8.«>ing engines, and all other actual inconvenience 
ud damage the- property may sustain in its use, nrt only for the 
Pfcnent. hut for the future; and against such damages it is proper to 
*toff or allow for any lK*nelits or advantages retreivixl by the owner 
^th« land in common with others from the construction of the road. 
^- rf- E, n. R. v. JJtury, 79 lU. 290. 

•37. Farm or several tuagts — (lama(/t.s to whoiv when proptr. 
*^liere a farm through which a railroad ran consisted of 240 acTes. 
^<1 the petition for the condenmation of the right of way described 
^^ road as running through both the quarter section and the 80 acre 
Pj*^'e: IltJd^ that in assessing the damages the jury should consider 
u)e daiuage to the whole farm by reason of the construction of the 
'"ail. ih, 

*38. Damage to paut not taken— Za;M/ to widen vtnH. It is a 
^4*^tion of fact whether the diminution of a lot for the purpose of 
,^'Uening a stritt^t, iiiii»airs its value; and if the taking of a part of the 
'^^ $>eusibly impairs the relative value of that remainmg, the owner is 
|'.^titl<il to compensation, not oaly for the part taken, but also as to 
la«. Ti-maining part. Ilydt Park v. Dunham^\i^ 111. 569. 

BiW. Sx^vi—ffftrt on balaiwt an a wholt^—bittrjitn. But in deter- 
''^Uiing whether the act of diminution has impaireil the rehitive value 
J*^ the remaining part, a partial effect only is not to l»e considered, but 
tli^ whoh» effwt, and the effect not upon any srlecU^l i)art of the lot, 
'*'U the wh«)le. In such case it is error to exclude the con.sideration of 
•'*r><-<-ial iM'iielits to the property not taken. lb. 

644K Divii)iN(i VKiiyi—i'ltrnfuUi of damatjt. As elements of dam- 
^(fe. the fJict that the railroad separates the wood, water and timber 
from the i fiance of the farm, the inconvenience to the owner from 
^he perpi'tual use of the track for moving trains ovt-r it, dang4*r to 
^tiM'k kept on the farm, and many other things may U' considered, as 
Well iis the actual increas** or decrease in the market value of the farm 
<V(*asion«xi by the road. fSh, d- Iowa li. H. v. Ifopkhuf, IK) III. liU). 

64 1 . Bknkfits— inrreojtt' tf/ calue by improcvnu ut. In estimati ng 
the enmpensation to Iwi paid for land taken for a public jiark, the jury 
tiiav consider the* location and situation of the land at the time of the 
taking, without reganl to the possible increase of value thereafter by 
rf«.Hon of the prospective improvement in the vicinity. iSo^nth Park 
^:o/nM. V. Dunltry, 91 111. 49. 

642. Partial taking — wa/'A'^'f valat o/ jnirt takm. In every 
case of a partial taking, the proper inquiry is as to the true value of 
th»- part taken, without regard to whetlier the remaining i^art is bene- 
fited or damage<l. If the part taken is of such si/e and shap(> as to be 
available for puri>os»'s of business (»r habitation, and by reasnu tlirre<d' 
has a market value, that must control. If it is of surh ti si/c and ^hape 
as not to bt* available for either of these [mmimi.vs, then its relative 
vahie as a })art of the entire lot. and other consKh^rations must be 
looked to in determining its actual vahu*. iintn v. C/ilrai/o, 97 
III. 370. 

648. Damaoks to tart \sK\t -nhitin^ rain* as an iitlinty. 
When the owner claims compensation for damages to the part not 
taken, its value after .sueh taking a> compared with the value oi the 
entire lot before tiie taking, is not onl> an luiiMirtant, hui a uk t ^>;u y 
factur in determining what, if any, compensation he is to receive. Jb. 
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railway over the same, may be a material element of damage and 
justly require compensation. Ih. 

6ol. Training track— profits /r&m nature of use. The value of 
a training track which will be destroyed, is allowable as a pait of the 
compensation to be paid for the right of way through the farm. The 
value of land consists in its fitness for use, present or future; and be- 
fore it can be taken for public use the owner must have just com- 
pensation. If he has adopted a peculiar mode of using the land by 
which he derives profit, and he is deprived of that use, justice requires 
that he be compensated for his loss. It is the value which he has and 
of which he is deprived, that must be made good to him. St. X., /. & 
8, R, R, V. Kirhy, 104 HI. 345. 

652. BESKFIT8— set off" against damages. In assessing the dam- 
ages to another portion of a farm, aside from the value of the land 
taken for a right of way for a railroad, the jury should consider the 
road as running only through the farm, and not consider any general 
benefit which the road may prove in making a better market or con- 
venience for travel; and in some cases they would be justified in esti- 
mating the damages to the farm the same as though the road com- 
menced on one side of it and ran across to the other side and no 
further. lb, 

653. Farmland — dividing farm. The inconvenience of carrying 
OD a farm divided into two parts by a railroad, is a legitimate element 
of damages to be consider^ by the jury in assessing damages for 
right of way, although such damages may be largely eoDJectural and 
not susc :?ptible of anything like definite ascertainment. McReynolds 
V. B. & 0. R. Ry., 106 Dl. 152. 

654. But dama/es from danger in crossing the road with teams 
and from danger to children and members of the family ot the owner, 
are so unreliaole and uncertain as not to form a proper basis in the 
assessment of damages. The assessment should be confined to such 
damaged only as are reasonably probable. Ih. 

655. Benefits — instruction to find only for land taken. It is 
not error to instruct on the assessment of damages, that if bv the 
construction of the road the defendant's lands will be specially bene- 
fited, the jury should find only the compensation for the land actually 
taken, when there is evidence on which to base such an instruction. 
McReynolds v. B. & O. R, Ry., 106 III. 152. 

656. Land taken — (xufh value. In a proceeding to condemn land 
for a railroad depot, the cash value of the property is the only proper 
measure of damages. All evidence tending to show that value is 
proper, and all evidence tending to enhance the damages above, or 
reduce them below that sum. is improper. /. ct S. E. Ry. v. Walsh, 
106 111. 253. 

657. SAMii— elements of damages— business and profits. In such 
a case, the purpose for which the property was used and designed, its 
location and advantages as to situation, are proper matters for the 
consideration of the jury; but the profits of the business part, and 
conjectural profits for the future, are too speculative and uncertain 
upon which to ascertain the market or cash value of the property. 
Tne evidence should be confined to the market value of the property, 
and all evidence of the amount of business that was or could be done 
on it, or the probable profits arising therefrom, should be rejected. lb. 

658. Cost of Improvements. The question of the cost of erect- 
ing such building as were upon the premises is not an element of 
damages, unless it is shown that they would actually increase the 
value of the premises to the extent of their cost. Such improvement's 
may or may not enhance the value of the land to the amount of their 
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cost. The trtie question is 
much woulii it sell. lb. 

•59. Leasehold rRnn 
Where a party is uaiiig \->' 
them under a lease for t» " 
ceeding to take a portiini 
the market value of thf w li 
lease has to nm, the i 



not what the property cost, but for how 

iiiv -i-'n,,! !■ I,, properl!/ OS an entirety. 
I !■ ■ 1 : ' ii iiilirety, holding four of 

■■ [■ '■ iiri;.; tho iithfT ten, ia apro- 

i r,.. l.-,i-.. ,,■■ ■! Iiil.s for a riRht of way, if 
■W li.ni ;- li,>..iuvd for the two yearii'the 
^iipaul :4hould be allowed damages 
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s AND I'ltoKiT.s (M appliciition to coademn 

iiy (lefenOant uncti.T a leasi', and whicti, with 

vLugun a hiht-li«l system of llower gardening, 

^r loss of business or lists of prolits. lb. 

iiirket r/Une — speiuul iixt. The true test ia 

:ii|ii'i'Iv taUeu hir ;iiiy purjioae to which It is 

I ( \'i- ..! - M,- 111 use [ill- [iiarket garden- 

■ I ! : !■ ilrin fur any othi-r piir- 

'i ■■ ' ! -.'■{. Ni) error to admit 

. I .. ■ .II III.' i.'Liiil [ler load. '.-7i. c£- 

1/ . ii,.,\w.iu<i.ii.R.,mim. 

■ 'I for a right of way on a 
III !"■ aiijihed only to prop- 



lilei 



(■the 



actual value from tin- i-viilenee in tlii> i-.i.^<-. H>hl. luislfiadiiig and 
erroneous. Thi; jury shoiiKI have iwen so instructiil as to direct their 
iiiiiuirv to the market valui- of tht property. V/i. d- K. H. H. w.Jaoobt, 

]1l> IllUU. 

l!Uo. .STiti rTl'KK ON r.VMi ,"' '■'; '■_■! "•nipoHy iiiidrr /tcerwe. 
Where a v;iilway i'o(ii|iliii> i;' ■'■ ■ ' ■ ' i!ii- lih' tiTiaiit enters upon 

IniLii and o>iist,r1"'i> il-- i" i ; ■ ■ ■ i ■. .■. iili ivnily cuiliankments, 

;ind i-iiiovs thr ii>^i' ■■! <h- ■- ■ ■ i.iilii>:h "HI the application 

I if Kii'^iiiiiiiriin .iiti-r (h.- ii II.:!: il-:i ii il,,- life I'slali'. to condemn 8 
slri|) 1.1 I i:,i ■■ . .1 !.i''. -lull r.iinl Hint .•.Iriicliire.-i lire huilt, for a right 
lit" W.I \ ! ■ ■ I ■. ■■. I i..: ii>i|iiire it to pay the owner of the land for 

t(,i' -ini. ■ I M ' I u|iiiii tlie same ai. its own expense. C.A A. 

IL /.'.v.' ' 1 .■i-i. 

Bfifi. .\ riill»ii\ 1 .iiii|'iuiv sri-liiiiL' a I'midi'mnation of land for a right 
of way alremlv orriiiiiiil hv il, i-. h>'l i.ninfil by law to pay the land 
owner foratriieUiM-' ]>l:\v\-<\ ni.i.n ih,' inuil iit its own expense with a 
view of miliseiiie'iilh iiri]iiiiihi; ilir iiL'lit of Way, even though its 
original entry may lia\ .■ Uv\-n witlnml Ui-iine or torlious. lb. 

(Ifi7. So, in a proeeediug by a railroad company to condemn a strip 
nf land for riglit of way then' and previously oecupied by it, and upon 
whicli Ktrip the company liad twifore constructed its road, consisting of 
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677. Farm i.AiiD—in'ridental damages— dioiding farm. Wberre 
a strip of laiid through a fami is sought to be condemned, it la error 
to instruct the jury tliat " incident.-i! daniagea " should not be consid- 
ered by them, as being cRlcii!at«d to confine the jury to tlie vahie of 
the land actually taken. Diiiui^es nuiy be allowed where one part of 
a farm is cut off from the othpr, aad whei-e it ia rendered more incon- 
venient to reach a highway. -Such (lamafres may be regarded as inci- 
dental, lb. 

B7M. Land takes— wiurtf? rnliie—litntrticlhii wh^re it has none. 
Where the proiieily has a market value and is not devoted tu any par- 
ticular use inakiiur it more vaUiabl"^ to the owner than to any one 



else, sui'h viiliie atfiTilN the tnip mea^siire of cnmpensation; but where 
the proiif li'iirl>; til shnu ilii' iirnpiTly Imi im iii:iik>>t viilue by reason 

of the iriit;. ■ '.II i;-. i.. w i'l. h ■■ ; ■ .i, ...^i. u, i; i- . : I'li to instruct the 

jury th;ii I ' ■ :| -.^ than its fair 

raarki-i \-:: i ' '■■ iln-orv ithas 

nn iiiruk.' ■ . .: : \ .-. .. ii- 111. oSil. 

iw;i - ■ Where there is 

■; ■ ■ I ■ :■■■■■: as lieing usei 

■ ■ ■ I ■ ' iTise, its value 

llii i..4i!.i L ..i..i> .ii.iUt;! iJi, ..i[,..- .. ^litnced niay 

U' . shown as tliii)Wiii|isiiiui- li^'lii iirj r . ;; lulls far short 

of riimishiug a true or adei[u;iii- ti--i ■• ■■ ■ ■ :''.•■ [iroperty, lb. 

«B0. KAR\ri,Axn-/.M-»; -(.«../., ,- ■ i i ■,,. ,,l.- land for right 

of w;iv fill' a raihoii'l (irrii-,^ :i i.iini , i i ■ ■ ■ r ,■■- umI I'onveuiences 

111 In.' ir.i.ri I", ,i i.i; I.] .-r -.-,, n;:- -.' ,.i, . I li,> i^ikcti iiitii i'i>ii»jiieratiou; and 
n'l- I ■■'' ■ ■ ■ li .1 ■■! ■ . ■ In- ]insuiiii-'il to have been consid- 
i:i I : .■ ■ ■:' 'i \ .■ ■! .i.Liiil ii[Hin the hyiK'thesis that a 

111 ;ii I :.!•,-: II : .1.1 111 ;,..■ Ill 1 .11-1 1 uiii'il anil iiiaintaiiieil at any par- 
tieiLlai- |">uii whei.. ii »i.ii|r| ilJivfLLv auil seriouslv all'ecl the safe atid 
elBeieul oj.eratiou ol the road. Chihnifl v. L., E. d- iSt. J.. 11. H.. 113 
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uth of Kjreciir/ use. The correct 
^mneil i« lis market value, if it has 
.■iilar use whieh eives It an intrinsic 
'I'ive its woi'th ior sui;h use or pur- 



□lis taken, the jury iimy con- 
)■ are used- whether they are adapted 
vMluable or profllalde for tlial uae— 
their market value, this may be con- 
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tf wiT.the BMUore of damages as to it is the difference between its 
viloe Mfore and after the construction of the roiKl. lb. 

WL ItAXU TAKES—strip ax o/tht ml IK uftht trh'th. A strip of 
Ittd often has a greater value as a part of tiit' laiyt' tract of which it 
toapart than when considered alone: and it is pro{H*r for the court to 
tcU the jnrr that if they find from the cvidfnce that such is the c:ise to 
lUov snch larger value in assesding the tlama^fs. ' '. a- if. H. R, v. 
Aafa, 116 m. 163. 

W7. Partial taking— ra/'/t tis pnrt of the rr?i'th. NVliere the 
put of the lot sought to be taken is of gn^at'er Vcdiie as a ixirt of the 
entire lot than as a distinct part, its coin p<Mi sat ion sh«>ulij Ije its fair 
mh value when considered in its relation to and :ls a part of the 
idiotelot 76. 

ftrt*. Benefit??— 97j/y f^Hrriaf, sit nfT. Bene tits (»r advantages 
whiA may accrue to the part not tak^n. in comiimn with all other 
lutdg along the proposed railroad, cannot i>e set otT or d«Hlucte<l from 
tl^ coujpensatiou for the propertv taken and daniatfe*.!. Vh. d* Etan- 
«fcN A fe V. i?7.jA>, 110 111. l»a. 

W|. The question of damages in a rond»'innannii pr«vH»»^linR is to 
** detennineil with reference to the s|H'«-ial N*ii»iits 'inly to the proi>- 
®tynot taken. Any mere general and public JuMH-iit '"'r iuiTeast* t>f 
^*lue rfceived by the land in conimon v.ith oth«*r lands in tht- iieigh- 
whood, is not to l»e taJcen into cnusiiU-iiitiMn in ;i<st'>siii^ the dam- 
*«»^ Hyd^ Park v. WuJthinjtni br ro.. UT 111. 2:«. 

••Ol Damages— de.*^n/'f**'#;i nf p,,ui! f^>r ust •./ miU. In a pro- 

**ding to condemn a strip of land for a raiinjad rnick which cp'Sst-d 

'Pond supplying the owner's st*^m iniil with water, nn th** qin->tiiin 

J** ^laoiages to property not takt^n. lh«' defendant ;ra\v .-vidvnrt- on the 

i^is that the p««nd would l»e destmycd as a son re*:' of -'ir-i'ly df \vat»'r 

^^T his mill, and there would b«- no «!itht*r in*^an- "f >n';h ••npply. The 

'^^^titiouer then offered to show that a rrrlain w:;!-rw.irk> <onipany 

J^^uld furnish thn mill rt-gularly with all ihf wat»j it nii^rht n'liuir'e 

■J a less cost than that of nnniVinp from th- p'»nil, and al-» that a 

r^l^^^k flowing nearer the mill than the imn«i Jia*i a cai»acity Im fnrni.-^h 

rj^tter water, and an abundance for the usm nj th*- mill, wtiiih the 

?^Viri refusal to admit: Hthl, that llic C'»nrt -rr-il in p-fn^in;: the 

**>f^denc*r. lU. dr -Sf. L. K. U. d- ^ V// '.•/. v. .>//•/.':. r. 1 17 111. :wy. 

. ••I. For property partially taki:n .^y ■/'./ '/>» 'w f: /"//i'//or 

r^^ In a procee^Jing to cond*-mn a strip **X Imd \**x a -itp-i-t timmirh 

**Jft:mL*ft* mwle into a p»nd f«ir fivf-zincr ic»th»'r»-tn. th*/ I'r- »'•' s.hi>wintr 

^■^iat the property coul<l not lie devoted t" any ^)\\i*'\ !]<•* wiTij'.ui a • '»t 

?^uch in fxce»s of its valuf. the conn in>tr.:ct-i i!i»- jury («• a> ■►-nain 

^^'•ini the eviflenee. after their own vji-w, tii»^ J air niark'ri va!ii.- .i: ih** 

Property s^^ughtto betaken, andals'ith*- d;i:naL^'-*i"iJi»-pp»i».riy ir"»m 

^'hich the strip was to Ik* tak«-n. arnl that if liit-y I M-ii^- ■.•■.! fr«iTii t!i«' 

^Vid^flic- the property of the defendant in if^ iIj»-:i. pr'-^«-ni • -»!idi:i"n. 

*^^ a special capacity as an eniirKy i"r t^i- p'irj»'isf- iif :i«' tr»-'/i:j;:. 

Cutting and transporting. an<l as an t-ntinTy w^^ .li-Vi;-*! to ^'nh i-'ip 

looses, and that the valu^ i»f such traft w^Mlii r.i- .it-j.r'* iMt* •! .inii l*-^- 

*en«i by Ihe taking f»f tli** strip. tli*-:i tlj* •••.v:i«T- i' -i..- it'I'- r\\ W'l*' 

t^niitlndto rec»-ive a snm *^\\y^i to -i-i. i'-f"-. • Or. ; iv .n •. i. .•-. //•/•/ 

t*jrr»-ct. Hytr Park v. W^ishii,j*'U I ■ ' ■. 117 I] ..':{:;. 

692. ExTiiiE TKArr taken iu/nT;. '■, '.u^iu-- — «'/*,. //i .r.//. 
Where an •-nlir^ lot of groiin-l nj» •u *»\ij:'-}.- t:ii- -iw-.. : .■ • v.^xz^A in 
busiiiesi? is condemnrfi f«»r th*- u-m* nl a : ii.-.v.iv '•i.ii!;Ki:i-. . r*,«- •■■»-! and 
inconvenience of a rem' I val "f tb*.- 1- i.-iri--.- t-» -'Ii;- ''.livr ]'j;ti*-. an* 
■r flemenis of comiM-n-^ati-jn. C*. if. d- >'^ P. H'j. v. flfk, \\H 
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61)3. Same— jn«rte( milue. Where an entire strip of land is takoa 
for railrojul jmrpospB 30 thut tlie owner has no adjoinitig property to 
be <lania);ed, the measure of roinpeiisation \n the market value of tiie 
property. Vh. E. A-L.IS. H. B. v. CalhuHv Bishop, 119 111. 525. 

694. SAMK—parti'-ular use of t/ie property. When the owner of 
land electa to use it for one pnrnust rather than another, or aasumea a 
reatric^tion as to the eharacter of use he will jiermit, in no wise biad- 
liilf on him by the nature of hia tenure, this will not prevent his recor- 
ing in a proceeiiin^ to <^onilemn thi; same, its value, from its uapacity 
ami adaptability for othix uses. Ih. 

fl!)5. So, in detcnniiifPL'- Hv nmrket value of land sought to be 
taken, reference ui^n i.i' '. n! n. r m-ii'ly to the uses to whicli the land 
isactually appUi'il. I 1 ' '. ■■ t<ir other uxes, so far as the same 
may be shown liy 1 !:' ' : / ' 

696. CoMrKS-vi; ■■ ■'■■■; j^r.nieil- hi/ partii-ular lue of tfte 

proper! I/. U I '• ■■ -iir "( laiul is restricfed by statute or by the 

proviaiim- 1 '. ■.;'!■ whieh hi' holds title, or in any other bind- 

in); wiiy, 1' 1 < r I-' Mif it.so that he cannot lawfully apply it to 

any oti 11.1^ 1 ' iii- of his compensation will be its value to 

him lV)r -ii. : ;■■■ . /'.. 

(iOi. > . ' III. X vertiict in a proceeding to condemn 

Jand.whi' -■ ; 111 piiMSfHMion 01 a part ot the premises the 

full val ' 'I'Mts there'm. and also allows him to remoTe 

theaaiiii'. ' iust ;ii r,i r^ill tVir a reversal. lb. 

6!IH, 1;: ■ ■ . : i ■■■■'■, -M,.-,. the present constitu- 

tion caini' ■ ■ ■ ■ Miry to consider or disre- 

fcard l"-ii'' I '■■ ■ . iiiinpout ri)ad3,doeB oot 

a|iplv ti. I . ' '. , [.ii i.d i:iur iIm' land. Deitricky.High- 

i.'i'i ii I 1 ■ ■■'.//■"// xdw. When arailrondnrosseaafarm, 
! ■ . ! itiiiiTlhi.' farm thus divided, is proper to be 

iL! '1 i..! I'l ii. ;;i_m;- i.iriiaetis ti>the part not taken. L.. K. & St. L. 
li:/.\. ' U'li-rnji. II lira.Uv. alfi. 

70«. ■I'liSANT- iioml u'lU in hTiahnss. Whether a tenant will be 
entitle<l to d;iiuain^s for loMi of Lfood will in hla business, is not decided. 
If thi- Jury ari; oi Hie opinion that the evidence establishes any dam- 
ages of that i-hararter they may pownilily assess them in a separate 
ilf.'in; but evidenci' of such daniagpB cimnol be resorted to in support 
of a |j;eneral assi-ssiiieut i)f damagi's for other items of property taken. 
fliiriiijn V. U'lrriln.- ISradw. 474. 

"til, Dri'^TiM c TIM. -^TUiiET - '■hiii-iits of thi/niiijes — condemnirig 

''■■' ■■'■' .'.■ I .'ii iii?riiL' 1 ii:::]i "i way aeross a previously 

■ ■■■ ■ . -1. ■.;■ ■ ■. I -■ ■ ; ■ i>-inicliim of the oldroad 

V- . I ■ ■, ■ ■ . !■ ■■. ■ Mjii, and the permanent 

iii-i 1 1- :■ I ■ ■ ■. ■■ ■■. Ill- ii"-:r,j, H nil ihe business of the old 

Li>Li.l, ,ii.' [■ ■ .1 .laEiuw-'s. ' h.A- \V.lnd.li.R.\.Ch.,aL 



702. A' !■ ■^\<:R^~ffitin3P. -if pln-K. Land owner has a 

?laiiiilin ; _'!■-. I'aiised bv a uialerial chanRe of the work. 

W..Kt.l.. . .■■.„„,„/?, iih' 111 -li\>- . Lib a. R.H.\. Kidder, 

il 111. i:i! ■■■ ■! ■, / ■, ■■,■ ■. /(;,'■...'.' -■,- 111 xi-L 

HVA. 1 1 ■ . ■■ \ I. . !■ ■■. iiipse term expires during 

Ihe pro.ii . i. iiii right of renewal, can- 

nolarijiiiii .iir :■■ A i';.-!,!- ; •'--.•■ ;.,■ .1..1 1 ■, .iilverse to tlie petitioner. 
Any riirlil.- ai-i|iin'i'il hv him thi-nafler lire sul.urdhiale tolherightsof 
;he petitioner. .s-ltr-ib-T v. '•/,. d'- Emnitun Ii. H.. 115 III. a4(J. 

704. tjAMK. ir pro])ei-ty is taken before the expiration of the term, 



AHD Eminent Domain. 83 

the tnant is entitled to compensation therefor, but if he enjoys the 
PRmertf for the entire term before compensation i)aid, he will be onti- 
ueatonona /&. 

706. DAMAOKBJBaPOJL^ ASSESSMENT— la fr/ul(nits—rf met fy. Where 

i ndlway company in exercising; the right of eminent domain, com- 

iDitB an injury to the land of another, by entry upon it to make ])re- 

liminary surveys, or by taking materials therefrom, or tht* like, in 

pursuance of the powers vesteil in it. and the law under which it acts, 

proscribes a mode of assessing damages for such injurii*s, an action of 

tort wiU not lie therefor, but the statutory remedy must bepursufMl. 

But this is only where the authority conferred has been rolluwed. 

8mUh V. CA., A. A St. L. R, R„ 67 111. 191. 

706. Distinction between (^ompknsation and nKXEFiTs. The 
act of 1877, concerning roads and bridg<fs in counties under township 
organization, as respects the matter of awarding compensation and 
assessing benefits, makes no discrimination b«*tween the value of the 
land actually taken and damages otherwise n*sulting to the lantl owner 
in conseciuence of laying a highway. Hut tint eminent domain act of 
1874 does make such discrimination and is to 1h^ construed in pari 
materia with the former act, supplementing the same. H yah in v. 
FifhcK 99 111. 171. 

707. Farm LAST>—/en^rinf/, In a pro<^MMliug l)y a railway com- 
pany to condemn a right of way throu^^h farm land, it is prop4T for 
the court to instruct the jury that the company is Tiot rHjuired to i'vAins 
its road for six months after the same is open for use, and that the 
damages attending the keeping open of the ri^ht of way for that length 
of time, may properly lie considered as an el»*ment ol'*damag«*s. ^V/*- 
tralia d- CheMer R, R, v. Rixman, 121 111. 214. 

708. Benefits. It is competent to consirler siKM-ial iH-neflts Ut 
property claimed to be damagKl. but not taken, for the purpose of 
reducing, or rather to the extent of the M]iecial hen < -fits, of showing 
there are no damages. Coti/.fjrflia Ct-m. As.sor. v. Minn.N. W. U. It., 
121 DL 199. 

70*. Same — imftrw-tion. WTierethe court instrnet'**! the jnry that 
the defendant was entitled as comfi<Misation to tht- ranh niark<-t valno 
of his land sought to lie taken as of the dat^- uf the p<:tit.jon. and dam 
a^es to the remainder of his land descrilH-d jn his rvu-y^ pi'titi',n, and 
tnen xnstructerl that the t«italconip*Tiriiti'»M and liarnn^f'-ito .vhi'-h the 
defendant was entitleil. must l^ e^i'ial to. fujt m j-it not i-x'-'-'r'! the 
difference ^Jetween the fair mark»-t value of th*- who!- iaii'l 'l'yrrih»;d 
in the petition and cross petition ai it '.va-* -i:! T.h- d;ir*- oi t.jii- f^t.jfion. 
and the fair market value of what rnnain*'! arN-r tii*- takita' o! part hy 
the petitioner and th»' appropriation th-r-or t^ i»- i, .»•. I h" jury 
awarded ^t^ih) for the land tak*-n arid ?*»;.*:>' \u: ia/na;/-' ••/ .'x*.A wA. 
taken: H^hl,XhBl it mu.st >**- i.r»-'i::;*"l 
of any and all sp^f^ial t^netit-i t«i rh 
and con^eriuently no iien«:fit* w-r- all- 
land taken. Ih. 

710. Market VALrK, T;.- ; :•> 
case of th*- lo«*ation *ti a rai.roii.: -. 
value of th- !an«i tak«=-ri axi'l ::.- ':- 
of that not takrn. Kirnyj..>. ■• ' *. 
FU*d Nov. 11. 1S?jT. 

711. Ba«L* Or A *••??>->(. ^VT !:.:■■•/'•; ' i . " l' .', . 

and th«r damagr to t:.'r r^::.i. :..:./ ; i-' . . -. . ,'.-■■:'.,'- 

same on the b^«i4 of 'Ar.at r..- a':. - i. ' v^^. • ■■ .- ■.?;»•.;. 
part ther*»'>f, or wha: :;.r . .:? ^ . .. : •■a- ■ .: • •. > ^. ■ •.. ■ . / ..-r /i 

712- Damagbv to vkwl y*ft'i : •> .■ —.^y,- '^•' *.''- iii <ft.vs#ste4«Xftf 
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the damages to the lani] not taken, the jury should not __ke into con- 
Bideration anything aa an element of damages which is remote, ImftK- 
inary ur speculative, even thoiiiih testified to by witnesses. The only 
elements they should consider are those which are appreciable and 
subHtantial, and which will aetuaily lessen the market value of the 
land, and the jury may be so instructed. lb. 

713. Market vai.lk. The fair market value of land proposed to 
be taken, having proper regard to the location and advantages aa to 
situation and the pur{iusea for which it was designed and used, is the 
proper measure of compensation. ('., B. d- Q. R. K. v. Bowman, — 
lil. — . Filed Nov. 11, 18H7. 

714. I'ART TAKEN iiAVTVd A rALUEASA WHOLE. Whereapsft 
is taken, and that part liaa a greater value in connection with the 
whole than as a separate parcel, the nieasuie of damages will be the 
fair cash value of the part taken, as a part of the whole. III. 

715. DAMAdKs T(i T»K TAUT NOT T.\KRN. 0» ccww petition. 
Where ii cross pr-tilii>n in lili-d fur daniae-''* i" l^md imt sought to be 

taken, the jury slvnilil iiwiiid lii II nini ^n. h ii miiiiri's in cash M 

his lands not taki'ii will sii.-.t:iin. ii' .!■. tuiciion of the 

proposed railroad and il^ lunliiiiir.l . ■ i i ! 'i .ii through hiB 

farm. In such case it is pni[ier f-ir U ■ ii:i ■. !■■ l'h !■ r|;iiiiages for all 
actual and appreciable injuiie-s resultiuE iniiii the cimstruction and 

iperatioii of the road. <,'., B. & Q. J{. H. v. Bowman. — lU. — . FUed 

ifnv Tl IHK7 



Nov. II, 1887. 

'. -'Ufftrnft ill marf. 

ciiitcd ill valiii'. the u . „__ 

!■ iin<t after the conatruction of 



ME -'Uffireiu^i: in mnrHet vid'if. Tf the land not taken 
■ - •■ ■' ' ■ '■■ " " f damages will be the dif- 



iiiU'L l[i ili-liTiiiiriiiLi.- (liis, till' jury may consider the injury to the 

l;iiid ririsiiitr ii m' "ri\ iiiu ii(c>j actnally brought about by the f»n- 

.■-11 iiiiiini III llir |.iLi]i.>-.fil ruail. iir incidentally produced by dividing 
111'- , •' •: ,1- 1.1 ■.■ !'■ |ii ■ III, .r]i.| iiii]i]ii\i'iuent3, although such 
1- .. ■ :■ I I ■ i ■■ ^ iil;iinment, and also for 

- I ■ ■ I .: ■ ■ II iIli- perpetual use of the 

ti.^i- I - ' ■■■ ■!.■,.:. I III killing stock, or escape of 

liii-. aiiil ijiiiifain i_'-.i ,i> air reasonably probable to 

i^usiic fioiii tlm i-.ii ,1 iLiMiioii tjf the road. lb. 

717. EvTUEMi-ii I ' I I 111' physical condition of land over 
which a right ••\ >■ i .. .: im a railroad, whether effected by 

HTKiilnT r.iiiriiiiil n ■ ..i ■ i ..ii, .. , lt other natural or artificial object. 

-I I --,1, I I ,■ 111 risju'ft to tlie damage or depreciation 

I -liiiiiil, water course, I'fcc., but for the purpose 

■i ■ ■ ■ I I I iL'-is occasioned to tho owner by the proposed 

;is. While ii J r ,1 II iji, ii-ii, ' Liiu'iiilf and proximate dam- 
ages are recoveralii ■ ! 1 I.; r I ji 1 iis arereasonaiily prob- 
able, as distlngiii-ii ■ ■ I •; iiive or remote damages 

th;it fnrm the pini ■ ; / ■. 

7V-<. i'\-\\ .111 ••■ .■iwniriii. 1 n a proceeding to con- 

' ' ' I' .1' -ill ion and damages to be awarded 

■I ■ '■ I iiiir cash value of the land at the 

1 ■ I /;!r. liy.v.JHw.re. — Ill ~. J-'iled 

7i:o. A.-.sh>,^Mi ■ I ,.' , I he J!ii.U7ig of the Jury. The 

iiuestioiis ordiii.iii.. ■ :;■ I 1 1\ the jury are: (1> What is the 

present market ^.il:" : i i . i'"i i \(]:m; and^ (2) to what ejctent, if U 
all, will the reiiMiiMi'i ii iS. n.hi be di>preciat«d in its market value 

hy reason of tlie aii|iiri]iiiiilu f the part taken for the proposed use. 

(■al. lilr. lil/. v. il'iorc, — 111. — . Filed March 36, 1&88. 
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721. User and capabilities— iiH thmtnt of fa/(«. Tho com- 
rftMHrtftwi is to be estimated with reference to the ust^s for which the 
iw otwtty is suit^Ie in its then condition, ha\ing re^itl to its Ux^a- 
tton, situation and qualitv. and to the businec^ wants in that Uvality, 
or such as may reasonably be expected in the near future. Cai, Ki'v. 
Rjf. T. Moore, — lU. — . t iled March 26, 18S8. 

788. Fbospectivk VAL,VE—p<>tfsiliItr /tit art iltmand -tint ninotti. 
If lots abutting upon a river are suitable for dix*k purposes, of whicli 
there is no present demand, their value when iniproveii ]»y the build- 
ing of docks, the profits that ma\* \re derived therefrom, or the value 
of the lots at some future time, as when business or the wants of the 
oommunity may make profitable the making of iUK*ks or sli()s in the 
lots, IS merely conjectural and remote, forming no proper element in 
estimating the damages to be paid. Cal. Ric. Ry. v. Moort\ — 111. 
— . FUed March 28ri&88. 

783. When future use may kokm an inurkdiknt of vai.i:k. 
If the fact that lots are located with a frontage on a river, at u phice 
where they can at some future time, when demandeil, be made avail- 
able as dock property, enhances their pres<^nt market value in their 
present condition and state as to improvement, that foot will U' 
proper to be shown and considered by the jury on the sissessiufut of 
the damages. lb, 

734. In such case it can make no diflerenco that there may be no 
present demand for docks upon the lots, if in consequence of their 
supposed adaptation to such use they have an incn^sinl market value 
above what they otherwise would have. Such value may I'orm a 
proper ba^is of a recovery. lb, 

OF THE EVIDENCE ON ASSESSMENT. 

725. Vali'E of loth-^) iniotuf of u)itnrss(.s. Lambi and <*ity lots 
have no standard value, and to arrive at their i)rop<^r valuation it is 
riffht to take the opinion of witnesses and to h(*ar tlio tacts upon 
which such opinions are founded. /. d- W, li. It v. Von Hum, \H 
lU. 257. 

726. Witnesses — orecUbility aiul trv.iaht. In e-stimating damag«*s 
for a right of way across a farm, where there is a conflict of evid^Micc 
as to the damages, the jury will U^ justiCu^l in giving gniater wf^i^lit 
to the testimony of farmers than to that of p<>rsons engaginl in oUier 
pursuits, y., A. dk ^L L, R. R. v. (JaUUnv.U, 21 111. 75. 

727. i'LANS AND i'>4TiMATES— o///>/>/-A-. On an aswissmentof dam- 
ages resulting from the construction of a railroad over a farm, thi^ 
pujis and estimates of the company tor that part of the roiul should 
be admitted in evidence. J, ct- H, R. R, v. KiflfO:r, 21 111. 131. 

72H. The company will be bound to construd the ro;ul sulistan- 
tially accr^nling to the plans and estiinatos tlius giv<^n in evidence. 
Should it deviate from them so sls to cause a<lditional damagi^s, thi;y 
may be re<x»vered by the landowner in an action on Uic cu.^-, or a 
court of equity may enjoin the work until »urh dJimagt^s are ass<rsseil 
and paid. lb, 

729. l*L\S}ii' -^j'plafnhtf/. Th** enj^imnT^ and oflu-ers of a railwa> 
comptiny on the assessment, may be exantin<'<l for th«r iiuriiosi* of ex- 
plaining the plans and e.stimat'.'s for tiif: (!«^nstructioM of the ro<vl. /h. 

780. Vekbal promi.>es ok A<ii:N7>. The verliai n:pres<-nlations 
and promise of the en((ine<'r of the company and others, which may 
not be binding on the company, should not ^i> to llii* jury to intlueucM 
their findings unless sworn lo'aud in proper explaimtion of 
for oonstructing the road. lb. 
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tHi. CoNTiiACT TO FENCE ROAD. It Is error to eTideaoean 

tliK jiart 'if llif petitiuiier that, at the time of the trial, it wa> io tbe 
U4A "t liulldiiKT u li'uce atonK its right of way; that the lumbw and 
iHmt^ wi^ri; '111 llii' ifiiiMtid anil thi' contract let to build the fenca St, 

j..,j. &<■!,. n. 11.^ I/'' /'■'■.' 17 iii.i''«. 

73!!. lSin-r!i.A-i ■ nK,i'ii*i'. A stipulation of a railwi]' 

(Mimjiatiy nH-kiritr i ■ ■ i'. n. Ihiit it will erect a depot aearttK 

Inri'l, in iulriii.sMiili' j' .■ h;ill' of the cumpanj, although the 

li)f»ll'iii 111" ilii' i|i| i- ! . ■ r ..: i.i' II iixfd hefore the trial. Hageev.O. 

o.A /'';■• nil-., ; ■ ,■■■ /,■ --.I \[\.T.-i. 

Tan. "II Mil-. . N . ; .IS ('J htiuflts. Upon the queation 

ijf lUiiiiik" 1 .ui'l I ' !■■ '-■'.- r.'iin the constriicticn of a railroad 

(>v<?r u ir;ii 1 . ' ' I'. ' ; 11. .1 witnesses are admissible aa to the 

tji!ii'-rji>i H ' ' ' " ' ' '' I' I thi: land by the lotuitionofsdepot 

WltMli ii '. : I. 

7:I4, I ;; . ■;. ■ i i ■■ ' i'-ii/ihldmai/i's. The compaDf must 

irotiHtnirt iL 1 1 1.1' I .: ' i^i'ii' ji' I I'j il.'i ma^ia and plans introduced on 
tjjuliial. A HiiliHrrimiit iillcnitiiin will give the land-owner the lijrtit 
III recuvi-r IWr ilaiiiaKiM resiilting therefrom. P. tL- R. I. R. R. v, Bir- 
ktM,r,i iii.:m2. 

7!1*>. ^;llflf^s-l'.\ Aiii.vAi'ioN .(.■, tn 'ither matters. A witness having 
f-Htilii^'l li> r.)ii'<l:iiji.i/<'^ I" :i I'.iMii'iilar tract of land touched by the 
traiiK iif Ji ruiliii.ul ■ ■ '■■ . ..ii.,..i mu crosa-«Kamiiiatioii !«; required 
111 ti':ilify 111 till' ill' ■ .,, il ; I Kiii.s owned by theaauie party. P, 

i:<X-j. II. II. V. ;.■ ' ■ i: '1 



7i|(i. <h I 1.1 I ■. li. I I I nri I 111' assessment of dam^tB 

fur LM'' 1 1 ' ' ■ ■ ■ I I ■ i.' ■' !■■. ilinre of the violent entry 

uiiiiii II" r || , ■ - I-.., -. I \ ml-, ol" thecoiupany.show- 

iiiica\Mi' i . ; ■ . 11 I . iM'i riiri'd by instructing the 

jiirjtiMii ; ..■; ,1 1/ i: i: ■,. ii./i.s;..»i,tHl ill.219. 

JUT. nil".!'.-.- .i- III 1 Mil'. Ill u |iriii-i'i'ilin({ to condemn land 
jinil riU li'i- 1 1 'I- 1. 1 1 hi. I \ [iiii|M.T-. il 1-. ni-i'rMs:iry and i^iroper to take 
llii-'i|.inii.ri-ii| \Miii. --.. >, niiij lii Iklm- I lie Ui'tsupon which such opin- 
ions ail' |ipiiiiili-il, [,r . ;i:ii.|. itir n.ry li> liv iIh' rompensation. Ih. 

7:W. H'luTi' uitii' Il ■.'.■■.\. I A iiiii.iii olijention togive their 

ojiiiiiims KH tiill i.i ' .1 rniweding to I'ondemn, 

as wi^ll !us to ti'sl II ' ■ ■'■ ■■ . !■ !■ ■,. n riffhtfiiUv consider Buci 

ovi.lenw. H., IL I ' .' : " ■ ■,,■,,■.■,/..■, Gii lIl.'BKi. 

7U'.». li[]i:iis ' ■■ WluTf the land-owner gave in 

cviiii-m'c' lliu di-i il I ■ \' w-.is field no ground for reveraal to 

iiislnict till-' jiir> !■ I : ; i :. iliiit they could take into account 

till- eonsiiliTali ' !■ ■; m Um' i|. ivk m iletermining the value of the 

land tiiki-n. If tin- l.in-i li.i.l h.-.n rnviitly piirehaaed, the price paid 
inijthl lend tn enliitlileii llie jtity upon that issue, /ohm v. C & I. R. 
R.,HH 111. awi. 

74(1. \'ii;\v "K i,*\ri ir-i>l"l irs ri'iilfnvt—lnstnirlion. In a pro- 
aeeiliuK (n intidi'iim I.ituI i"nr :i nirlit of way, under a law allowing the 
jurylnM'" ilii' |iii.:m ■ I I-. iLiii Hiiiiroper to iiwtruct the jury to 
lix till' I 'I' 1 ■ .1 ■■ ■■ 'iliin-e. us the faets learned by the 

exaniiii.ii ■■ ■ i ■ • . !■ ■;: c iipim which the jury may act. 

P. A.. I I- :-■ .■■,■ .Ill :lill, 

741. I'l ■■' I ■ ■■ ■ ■'-('• iriimiine^. Witnesses may give 

their ^I'ln i ■ i 'l:iiiiages occasioned to the owner of 
laiiilbi li. '.I ■■ ■ Ill; and where they wisseaa pecu- 

liar knin\.' :_. ■ . . ,i i-L I ■■ I. ■! iMilencoia often valuable, 0.^8. 

WU li- U. \. n,, ,„, ... ill Htl. 

<il damages under a proceeding by a mil- 




^ . "J 

t 
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WBj to eondemn the right of way tliroii^h a farm, it b iH)iu|H*toiit for 
witno— cw who are acquainted with the farm ami familiar with tho 
ue and production of such property, and its vahio, to give their opin- 
ion as to the extent of the damsures which the constniotiou of tlio nuid 
OT«r the same will occasion. K. d- E, R. R. v. Htnry. 7l) 111. 2^). 

74S. EviDEKCE AS TO VALUE. If the land has a market value for 
the purpose of sub- division into lots and blocks, it may U» proiH^rly 
proved. The Jury may take into consideration eai^h and every element 
that may enter into the true market value of tht^ pn>i>erty. South 
Park Corns, v. Bfuilevy, 91 111. 49. 

744. The amount of compensation for land taken is a question of 
fact to be found hf the jury from an actual survey of the pnMulsi^s, 
where that is practicable, their own knowU*<lge of values and the opin- 
ions of witnesses who are familiar with the subject of iutiuiry. and 
whose business in life has afforded them opportunities of acq iii ring 
information and judging accurately upon the question. Onrn v. 
Chicago, 97 DL 370. 

745. Jury not confined to opinion. While it is propi*r on the 
examination of witnesses as to the value of property sought to Im* con- 
demned for public use, to call out the various tluH)nes and pnH'esses 
upon which their conclusions are based, to :uM(Ha*t«'iin their (*orrectiu'SM, 
yet the jury after all must determine the (im^stion of value according 
to their own judgment of what seems to Ik^ just and proper from all 
the evidence before them. 76. 

746. Opinions— Jwry not hound by. The o])inious of witnwses 
upon the question of damages in a proceeding to condemn, an^ not to 
be passively received and blindly t'ollowe^d, but they are to be weiglied 
by the jury and judged in view of all the testiniouy in the ciise, and 
the jury*s own general knowledge of alTairs, and iiave only such con- 
sideration ffiven to them as Uie jury may helit^ve them t^ntithsl to 
receive. JacRepnold^ v. Burlinyton cf- (thio Rirrr Uy„ UHl 111. 152. 

747. Experts— tw/y /if of tludr trffiture. In thii jwseHHinent n( 
damages the jury will l)e warranted in giving but sligiit, if any weight, 
to the evidence of mere experts, based simply on theory andeonjtieturo 
aa to the damages the construction of a railroad bttwiien an elevator 
and a river, would l)e to the owner of the elevator P. ct J\ U, Uil v. 
P. A. F. Ry,, 106 III. 110. 

748. Opinions — weif/ht— compete nrtf. Persons familiar with land 
Bought to be condemned who have opinions of its value, though not 
Bhown to be experts, are compet«Mit witnesses to express thi^ir opin- 
ions. But the weight of such evident; pp'sents a ditl'erent question. 
On that point where there is equal cre(lil)ility, superior opportunity 
and intelligence are entitleil to the greater weight. JnkitHftu v. Fn.a- 
port A 3IUit. Rivtr Ry., Ill 111. 4i:<. 

749. Such opinions as to the value of the land are not however to 
be pas.sively receive<l and blindly followed, hut should Ih: weighed by 
tlie jury and judged of in view of all the fvid4'ne<' in thi* ease and the 
jury's own general knowlu<1ge of alTair.s and have only Mueli eonsidera- 
tion glVHn U> them as the jury may beii«*v<.'tlieiii ♦•ntitled ton;<;<-ive. Ih, 

7M. I'LANS AM J VWiYll.V,:^- jn'idmtion ''unptlhtl. When; l;iiid in 

sought to lie condemned for a ri«ht of way ovirrarivfr \\\t*i\\ wliich 
the laml abuts, ami uiion which to build an abutnifnt for a railroail 
bridge acn#«a the riv*T, and the own«*r 'an^ithi-r railway eor|K»ratiojj; 
has otlit'r lands adjoinirt^^ that sought to b<' taken that mav bfinjupil 
more or less, dejjeniiinjr uf^^in th^M-haraet^r and nature ot tFj»'Mtruetur»* 
to be erect«J on ih^ land -^'Hitfht t«i U* ''oMditiinwI. it is error to refuse 
the d^-femiant's motion to n-qiiire the ji«*tition«-r. J^rforethe trial is be- 
gun, to exhibit its plans and proliie.^ of its prop'iM'd railroad i Jie 
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laad, and to lile sui'h plans as will show to what use the petitioner 
designs dwoting tliu land it saeks to condemn, and what it propoaeBto 
put uiiun siiid hind, as trucks, bridveB, abutments or otherwise. Ch.d- 
if. W.Ri/.y. rh.il:- KrinM'.K li. R.. 112iil.58U. 

761, i:\ .I'l '•■ I ■" ■ ■■'■■' ,■ r.ihie fur xpecial use. Evidence 

showing' 11. i' . ' ' >■ .i> located, bordering on or near a 

river.ior-L nulory, or for any otlier purpose, 

is propel i>]i i;.' .| .■ ^ ■■ I ]j iiiailvi-t value. Driimui v. Ch.dcS. 

Wii.ky.. ll„ ;il-;iT. 

752. SAMJi— '(/'■'"'"'' "/ II" 'm/iniiviiienls. Where the value of a 
mill on property smit'lLl l" bi' i*ii]iilt.'iiincd for railroad purposes, is in- 
volved, nvidi-iire ihiLt the mill is at ;i[i uld pattern that has gone out of 
use, and tht'ii'li>ii- li>^ Miluutdi', i.s proper on the assessment of the 
coHipensatinn l^p !"■ .iwaidi'il, H,, 

i6S. iii'isMs ■■"•itj" '■ in-n of tvitwss. I'rfliminary proof of per- 
sonal knll\^k'll^l' lit I hi uitiii'ss as to the value of land, based on actual 
sales, is mil iiiiljs|iiu-alili'. The iiU'k of sut^h aciiuaintance or proof 
tbtrtuf, giifrf li.i Ihi- «rit;hi r.illit'v lliLin lo the admisaibility of the evi- 
dence, f. d- A'. J;. li. \, lll"k.. ml 111. hVA. 

754. ¥.s\\'V.^x\.~idiu, ,.f ,,,..i,..^,d l.nihih,:!. Tht plan of a pro- 
posed liuildini: reudenil iui|ni^.^il.li' iiv llie taking, in inadmissible to 

prove fiiliiiv piiitialiie ' •■ ■ 

proper losli.iw thi' use: 

be so limili^l by the I'miri. m. 

I ..III I !...;■. . . _. . . I ■- 1 ii n. . n |>i.ii L>r a proposed 

iiiil'i . I ■: . ■,-■■■ I ^ 11 ..I. i : ...;;i - .ii ini>posfd docks 

iil.MiL' t!i. ;;. 1 . I 'III;. .I'iiii ;i ;.i.u' lin' I'lat .inil in an iiistruc- 

s tlie lots might 
-lU.— . Filed 



i-ul. Hie. Hy,\.iloi. 



. 1 .■! ".I ! .- I i'liii" H'ui on the qiies- 

■ .1 .■! riiiisEruotion of 

i. ii I "ii whifre such 

. 111. !_;. -. U.I- I'lan should be 

■jir .uiin, su that if there 

I I i'.^i' iiii' ili'leiuiatifs injury ha 

. .. .■-! .i ■! iiii:ii^'cs ivsuiUiig from aucb 

' ■. .■■ ->!:,,. 117 Ill.SWt. 

\^ hill- :: ]'i(!-i?haser of land 
. . . I ■ -;..i ..■ .1 r.iilrondiiverthe 

. ^ ■ ■ ..' ..'■ I'V inakingau 

.Ii [>urelia,M.r vmII. m ;i pvi-n-titliug to con- 
it Kin for any damages grow lug out of the 
(lure (jf the work. H ., a(. J,, d- P. Rg. 
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of way across the track of another eompiiny. a stipulation or oovo 
nant of the petitioner, properly exiviited. that it will, at it^ own 
expense, put in and maintain in propiT repair tlu^ t'i*o^s an«l iTi\*isin^ 
over two main tracks of the defendant oonipany.e\pn'ssf<l to bt> hind 
ingOD Its sacoessors and assigns, is pro]K'r evi'dentv for the petioner 
on the question of dama^res. r. d- J. U, A', v. Jolut, l.uvkport d* 
Aurora Ry^ 105 IlL 388. 

780. Profile OF GRADE OF STREET— rt.v tnV/''/io mi tfurtttinn *»/ 
dumaff&t. In a suit by the owner of a house and lot to n*eover dam 
ages flawing out of a change in the grade of a street, a('ti*r the work 
isoommenc^ and before its couipletion, the protile of the propostsl 
improvement is proper evidence against tlu^eity. ("ity t»/ Kluin v. 
Battjfn^ 83 IlL 53o. As to plans, proliles, sinvitieations, «\:e.. luMiig 
proper evidence, see also Hyde Pur/c v. Afiffrewft, HT III. 22*.»; Ptoria 
cfe R. I. R, R.Y. Birkett, 62 111. 332; ISt. A., ./. iK-ih. U. R. v. Mftchtif, 
47 lU. 165; Hayes v. 0. O, d- F, R. V, R, /^., 54 111. 373; J//.r v. /.. H. 
d*M,Ry., 67 111.319; WUkiny. Ht. Paul R. R., ir, Minn. 271; /»*//>/«■ 
V. Ch. A «., 23 Minn. 18. 

761. AvERAQiNG THE EVIDENCE. The jury may take an avi iiigi^ 
of the testimony on the question of (^omiM^nsation or <laiuuges, if 
properly done by a consideration of all theelenuMits and eireu instances 
referred to in the law as proiH*r to aid in deUtrniining the weight of 
evidence, and they should not be told that they have no light to 
average the testimony without explanation. J 'tor la d'* Rnrk Ishtnd 
R. R, V. Birkett, 02 III. 332. 

763. Averaging eviden<;e. The jury have not tlu^ right to take 
the gross amount as sw^orn to and divide it by the number of the wit 
nesses to obtain their verdict, unless tli(;re isal'terwards lull and I'l'i'e 
consultation and the judgment a.MSents to the sum uninlhieneeil by any 
previous agrw;ment. P, d- R. 1. R. R. v. iifrk* ft, *VI 111. :{:{2. 

763. Damages— /y?7ie7A wnniuaL The amount of the d.-i mages must 
be shown, not necessarily with precision, but approximately. It' dam 
age is shown but the amount is not approxiuiately made to';ippear, no 
more than nominal damages can Ix; allowed. /'., I', d- //. /;//. v. /'. d- 
F. Ry., ltX> 111. 110. 

764. Of THE r'SEOK tiik la.vi>. If property sought to be ron- 
demne<l by a railway comiiany for a right of way is claimed by a<-em 
et4fry company, it may be shown on the «; nest ion ot the compf nH.'ition 
and damages that the land is not UMrd tor buriMl piirpo.^<-s and i/i not 
susceptible of U'ing used fijr cemet«-iy piirpo.^es. Ttn-owuM ot tln' 
laud ijii entitM to have the highest price" for whirh tlie r»;uMi- ran b*- Mold 
for any purp<ise. flowurdin fj»m, ,lA.vor. v. Minn, d- A'. IV. H. A'., 1:^1 

111. m, 

765. Ok otiiei: .sale.s. Kvidem*** in regard t.o -»al»-.-i ol prairi*- land 
one mile distant from the land sought to be rond'-rnni'd, may b«- r<-r<j-,«-d 
a.s tending in S'mie measure to -^how th*- valii#r ot the land in'.olv«-«I, 
where there is no evidence uf anv a^-tnal pn-vnt niark«t valoi-, nor ot 
sales ijf like ]»roperty nearer. \<'h<-re th«- l>ind .-.'inirtit i- not lai't out 
into lots and iniprovefj a-» cemetery pr<»peru, jifo«/i ot -;i;«- *A oitier 
cemeteries is not comi>**t*-ijl evi'ltm*.*- on th»- a-.-:« . -.•.;/. »nt. /'/, 

766. 0» iyx\\\.v.>\\A^i}\ i-AM;. On th*- 'I I'-fi'^jj '.; ♦.h« 'J-i.-j-.e/e 
of a railway to a farm, th*- 'ief»'n'ia:;? g^v*r in »:vi'i*-r.'" t.;.*- -/p..'.; ^n A 
witn*fSften as to the an;'>iin* oi \'u*- •W\>:^-f.-^'^.:*t\\ oi i»-. ii.-*rr.' ■ ■.;!:'. ••, 
and tJjrr»:up»in *-Vid»-r*'e *Aa.-i a<:;].:'l"i .i. r» ^-.M.ai l** •.:.', a i..-** tj.'- 
selling V a; li*-- of -/t.^^rr farrjn .:. *.:.••«. •!;.';. *\u-:*A \r* ra:iro^'Ji »'•:«: 
affi:«.'t*^ . //r id, I hat t ur *a» t»; r •■ . i' i •• r. ' e v. a.-, j ji . pr op«:r. KUrwiu v . C/» ., 
ii,F. «t f:aL Ry. Li. -. j-ii./i N-.v. 11. liysT. 

767. Damage BY DivEi;.-«io.v o> .1 IKEA M. If 
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for tlic divittion of a streatn. evideui/e tendJD); to show it wim a rwep- 
tacle or all the sewerage of a city aear by. and had beconie so foul as 
to be worthless for stock water, is propter as bearing oti the question of 



768. I'ersonAL view— tt« weiifM. The result of the jury's per- 
soDiil view of the land over which a railroad i^ sought to lie laid, is 
proper evidence upon which they may act, and give it greater weight 
than the opinion of witneHsetj. Ih. 

DAMAUES TO OTHER LANDS NOT DESCltlBED IN PETITION. 

789. Cuoa.-* I'KTiTTON NKC>:ssAKY. On an aasMsment of damages 
torcrliiiii Ini^ aliiitlui^' upon a slret^t caiiHed by the location of a side 
triirk III .1 riii:'- ii! I'l .. |..ii.|ii ^ii'ii-t, the owner will not have the 
rii;hi i.i |. ■ . ; 'II' land. rooBisling of many lots 

IjiuK ii'L'i.- , ■. ■. ■ ■■ ■, . mil constituting an entire tract, 
liiih'.si \f ■ I. Id up thiit the other lots will be 

daiuai^i'l. I; • ■ . . . 1.' f" Ml :n'.i, 

770. III. ', ■■ i-iirilineil tothe tract of 

land disi-; ■ ! ' ■ ; ■ III' a cross bill by the 
defeudiiit -n- n ^ i n.n ..i' ..- u ■ ■■■luu"." i- l.unis whith will be dam- 
aged. J-U..-. \. I h.d- I £ /.'. /,■., I.l ilL.Wl. 

771. Where the pi-titiun desi-rilien only one tmet nf the defendant's 
lanil, a portion of which the Tight of way ciitrt nil from the entire 
farm, ;:Iko coiijiintinc nf iinnthiT Iiiirl, !hi' rnrri'i't pr;ii-tice, in onler to 

rr'cn'.-iT itriMri'.r'"' -vi '■• til'' vvti'ili', 1-; (n !■'!■ :i .■yi-.-, jn-tHinu; but when 
U"- '■ ii"i .!■ '■ . iirl !'■■ ■' ;ii i-i !■■ !- ■ I (t nb](«tion to 

C'.' ■■■'■!■■■ .■!.,■.] from further 

jii ■■ ■ . ■ . ■. ri. .■ nf the. farm 

h\ ii''|ii.! I iL.' i!r' I..', ri.'r (ii . \- I nil' :j >i Ii i^' .j- i. ■ ii . : h ■ ludgment will 
n'lil he L-.'V.TMe.l for tlir em.r. Unh na .1- S. Il'/s. R. ti. v. Birkbet'k, 70 
I11.2UH. 

772. Where the jwtition describes only one tract of the defendants 
farm whii.^h is cut off from the rest, and damage.s arc ;isseased in 
respect to that tract, the owner may afterwards cauHc the damages to 
be assessed iis to the balance of tlie land. lb. 

773. Where a petition is filed to condemn lautl for right of way 
and there is n<> ■■m^s prtition to include other Jaud within it, it is 
iiupriipcr t" |"'r!ii!t .■viri.'p.f.. U' '■■■ jpitmiliiced in regard to land adjoin- 
ing thai ili' ■'' ■'■■i '■ Ii" |i.iri..'. Hiiii belniitjing to the same owner. 
P.A.& I'. .. , -.1. 

774. T!' ■' ' ^'itilion have the damages to his 
othercniiti;. . . . . ■ i ■■-■ i.iiuu tn the coiupensatioa for the 
land tak'i'. . ' . .' ;,■ /. , .,, hi, 7|. 

775. ^\ I ■ .1 .1 I . iijii- ■., 1.. .■.iinieuiued by a city for 

a street, 'In.. ■ ; ■ 'i. , . i .■ ■ ..ii. . i !■■ in- kikcu [oavhe allowed 
without .lll^ . 1..-.^ |.. i :. i.v !!..■ ..■.w„4 lii„.,ii/n!/l-inv.Miller.Si 

111. a2i. 

77B. Thea.-iccrtainmeutof the just coiu[ipnsation to the owner for 
taking away a part of his lot of necessity mvnlvea the consideration 
of the value (if llic wlmlc property intact, and the value of that part 
not taken ;itli r th. |>i-.ii>i.-it| i>:irl -'mil h:iv>' ln'cn taken. lb. 

777. ii.' I ■ Ml ■■■ I, ■■ :.i..iiiTty notsought to be 

taken mill ,, .. i i ,i ■ i ■ . i- iT.iiif^lit in by cross peti- 

tion, it i- III' II .!■■■:■ '■■■ I'-' .1. I' I,. 1, 1-1 1 ■■■ -iiiiu-. in the lirst instance, 
that il vi:i:\ i.iKi'ii 'II i/jiiiii^'i'ii, .lUii till' pi'iiLLniier IK entitled to give 
•looce in rtbulliil. JlydC I'aik v . DauUam. »5 111. B6U. 
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778. Where the defendant filed a pleading, stating that " he is the 
owner of the lands mentioned in tht; petition and other lands contigu- 
OOB thereto, making a farm of 730 acres in a compact bo<I^; that the 
railroad company tokes about 12 acres out of his farm, dividing wood, 
water and timber from the balance of the farm; that the land thus 
taken is of the value of 8150 per acre, and the damage by reason of 
the cutting the farm is i?]0,(XX)' and he respectfully asks that this, his 
compensation, may be awarded to him as shall be just and proper:" 
Helct^ sufficient to answer the purpose of a cross i)etition for damages 
to contiguous lands, and gave the court jurisdiction as to the claim of 
such damages. Ch. d- Jotva B. J{. v. Htyjikins, IK) 111. 3ir>. 

779. Where the petition for right of way shows that the defendant 
is the owner of an entire tract of land, and that petitionee proposes to 
take a strip through the same, a cross petition is not ne(;ossary to 
enable the defendant to have damages assesst^d for land not taken. 
IIL Western Extension li, H, v. Mayrand, 93 111. 591, 

7A0. The evidence will be contined to the particular lands di'scrilH'd 
in the petition, unless the defendant tiles a cross petition, s<^tting up 
that he is the owner of other land not descril)ed in the original i)eti- 
tion which will be damaged, and makes claim to have the damages 
thereto likewise assessed . Ch, d- Iowa K. li. v. Hopkim, 90 111. 310. 

781. Where the owner by cross petition claims damag(*s to other 
parts of the same tract, an instruction confining the ass(*s.sm('nt of the 
jury to the strip of land actually taken, and excluding consideration 
of damages to the remainder of the farm, is properly refused. /6. 

782. Cross petition— riy^i Ut JUe—d*ft^cU% hntn narlud. On a 
petition to condemn land by a railway company, the defendant has a 
right to file a cross petition where his interests are not accuratt*ly or 
fully stated in the petition, and thereby recover compensation for 
damages to the adjacent property not sought to be taken, and it is 
error to strike such a petition from the tiles. If it he defective, or the 
property damaged is insufficiently descrilnKl, or the cross in-tition does 
not show how the property will be damagwl. the proper coursi* is to 
demur to it, so as to afford an opportunity to anu^nd. Johnson v. 
Freeport d- Miss. Rictr Hy,, 111 111. 413. 

DAMAGES AS OF WHAT DATE. 

788. Act of 1852— /a/rf,v at dutt nf trial auc^rn. Lender the act 
of 1852, in assessing the damages above Iht; ru-iietits tin* jury is not 
confined to a consideration of the facts as they exiht(j<l at the time the 
lanii was taken, but may consider the subject in the light of the facts 
as they exist at the time of the trial. Hayts \.O.A)A' Fux Jiic* r Valleij 
R. K., 54 111. 373. 

784. Land for park value at date of rondemuaUou. In Jissess- 
in^ damages for land taken for a public park, its value at tlie time of 
the condemnation should lie considcretl, the owner being entitled to 
the benefit of an advance caiistM.1 by the prospective estahlishnn'nt of 
a public park. Cook v. iSouth Park Conirs., ttl III. 115. 

785. Same^vw/Y against owner. Where the pulilic auth<»rities in 
a proceeding to condenm land for a public j)ark, have not arcinlred 
either the title or the possession of the land, it is error to award reat 
against the owner for the use of the premises from the date of the 
law, or time it took etl'ect. lb. 

786. Where the witnesses on both sid w to con- 
demn property testified as to its value at t ri of 
the proceeding, except three, and from 

appear that the property was worth more 
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the riffht of the land-owner. M..'Aiile</ v. CoL, Ch. £■ Ind. Cent. Ry., 
83 111. 3W. 

787. Takk\ liEFiiuK i'iiNREMNATiON— orfcojice in value. Where 
laad has U'eti ti4l;i'ii itml <ii.-ciipi(td for railroad purposes prior to the 
institiitiiiii lit' ]irii<fciliriffs to condemn, the value of the land taken, at 
the time of the iiimlciiiiLiitiou, is the value tol'f ascHrtaiuHl, the owner 
being' entitlwl to any advance hetwci'ti lliiii.f inir ^iiiit i In- actual taking 

of the land; and when thelaod is moIiI miir m - alma for a rigfit 

of way and before proceedings to isiui.l. . ■ i-.i-i- will be enti- 

tled to the advance in value. Vh. d- / : , / ,,,/, mj.v.SRI Ul. 316. 

788. l)*Ti-. iiF vii,i\(; rKTTTinv, m :■■ ■ ,. ; ■ .int-'iim land for 

pulilic II.-.I- t!L 'i.i II -.ii^ifi 111 1 I . '.y Ihe valuation 

of thf ]n. [■■;■-,■ I ■ . ■■ . : _ ■ ■ . I iiTid not at the 

time of 1 ii. I i' . ,■■ ;■. : I. I'.i. 

78!t. \\ ).■-:•-■■ |i. I, ..li .■•ii I- ]i inMiii' riL' I - III I':.- in'iitioner relate 

to the tiini' of \\\\n^ tln' pi'litinii, and tli</ anmunl <it cotiipen^ation is 
determined by the valuntlun at that time, ^'.-hrelher v. Ch. it Ji. R. 
R.. 115 ni.346. 

790. Thi.' conifiensation tii be paid is ti.>ied by the value of the prop- 
erty taken ;it the lime of the liling of the petition. Ih. 

WHO ENTITLED TO DA.MAUES. 
7(11. ,Siii-nirK,\r inuiniA-i-.i.. Whi-iv ^ i,uKv:n coiiijiiiiij with- 
in 'i ;'■■ ■■ : . ■■. .'.'i i I : ,.i \\\ih theright 
III .'. . li ■ ■ I !.■■ , I ■ ■ . -.1 i.-.l iin'onipensa- 
tiiiii I'll I im- . iii'i I i,> !■ 1 1. _'■ ■ i..[ ,;i;\ III |ijf\ ii> the residue. 

tV-.d- /'."■'/ It. Ii- •■. //',/./,-Nl..,iM 111. -llll, 

ASSES.SMENT COVERS ALL FUTUUE DAM^VGES. 

792. liAii I'll Fumiii:u .m rinv. All (UinuireM. prcsi'ut and pro- 

-I I ■■,.,.. 'I.. ... - I .,,,,!,, :|i,,!L his 

!.■.!■. ii. i. . I I . . . .^ iiriher 

eij 111 iliiiiiii-i-> iiM nyiit .11 H^ij Uin liuiil-iiwiiiT iiiia ins ,siil™'i|neat 
grunlee aiu Imned ai L.i ;tiiv suliwmiieut ilaLUiikfeM that might have 
been reasonably aotieipateil. fi.d- at.Mj/.v. Wtiflit-r, — Ul.—. Filed 
Jan. 'JO, 18S8. 

783. Where a right of wiv U i".r!'l"i>iMpil C'T i"il>lii- nae overa 

tract I'f land, the owner Mill ii i. ii irir M H".!.- ninii. not only for 

the valneol'lheland taki'ii. ii ■■.■.. i _■ !. ihr residue of 

the Iraet, piist, present nnii i i'' . i. . . n-i' may there- 

after n.'a.-oniibly |iii>iliii-i-. ■ ii ( .■, . ., 11! Ill, sii;i. 

794, 'r->,\'- -liiiM 11. ■ ■ M. L-r.iul of a 

ritjlit 1)1 \\ ■■ .:. I 1... , I , . , 1 ,1 , ;. I,.-, or in 

nies authori/.i'd by law, lb. 

7fl">, lli:<;o\KiiY— «>/((/( « bar tn/utnrf ilainaj/en. In an action for 
deterioi-iition in the value of real estate from a nuisance of a perma- 
nent character, all damages for past aLid future injury may be recov- 
ered, and one recovery is a bar t;o all future actions for the sAme 
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CMse, Ottaioa Qtut Co. v. Qraham, 28 111. 73; L C. R, «. v. GrahiU, ») 

111244; Cooper v. Randnll 59 111. 321; Dtvatur Ga^ Co. v. HowtJi, 1*2 

UL 19; t'. rf- il.i2. A V. J/aAer, ?>1 111. 312: 6'. ct E. III. R, U. v. MrAulcy, 

la lU. 186: Troy v. Chf^hire R. R,, 3 Fost. X. II. 83: IStodi/hin v. (7., 

A d a R, R., 53 Iowa 343; Powers v. Council Bluffs, 40 Iowa («2; r/. 

* A\y//. R. R. V. Xoe^ 118 111. 2C>9: Ftmle v. iV.//. d^ N. R, R., 112 

Mass. 334; Kansas R, R. v. Mihlman, 17 Kan. 224; ^^>//J/« v. N. //. rf- 

-^. A 72^ 107 Mass. 352; Warner v. 7^icow. 8 Gray 3«J7; /. C K. R, v. 

AWwi, 39 lU. 205; C, 2?. d- y. R, R, v. iSdtafftr, — 111. — . Filtxl March 

28^1888. 

RELEASE, AS A BAU. 

796. CONTKACT FOR. Where a party executes a contract with a 
*^liray company, agreeing to release ancl convey a rijfht of way for 
its road over any land owned by him, as soon as the road is located, he 
Vill not be entitled to anv damages by the constnicti(m of the road 
over any of his lands. Comrdl v. Spr, <£• N, W, R. R., 81 111. 232. 

797. Construction of. Where a de<?d is gi\Tn a railway company 
for a right of way KK.) feet wide through tlie grantor's lantf. releasing 
all claim for datnages by reason of the location an<l comploiion of the 
iX)ad over the same or any part thereof, it will confer the same right 
<)u the grantH.1 as it might have acciuired by condenmation, and an 
ioiinunity from all damages that the grantee in igiit havt^ claimed. ISt. 
L^ r. rf- T. U. R. U. V. Hurst 14 Hradw., 419. 

798. Unless the at^ts complained of were a dei)artun' from or were 
'Jot embraced in th«» purposes for which the d4*iid was given there can 
^ no recovery, and it is error to refuse toailmit such deed in evidence. 

t>AMAGEST() PROPERTY WHERE XONE OFITISTAKEX. 

799. ('oxsTiTUTiON<»F 1818. T'nder the constitution of 1848 and 
the statutes in force in March, 187<), a party is not entitle<l to damagt»s 
^*y reason of tlie construction of a highway adjoining and abutting 
^K&inst his land, when no pait thereof has lx;en taken. H'Hitf v. 
^«rj7r^r,61 111.294. 

80<>. At that date the commissioners of highways had no power 
tic) assess or award eonsc<iuential or remote damages to a party by 
>*t,'asou of the construction of a higliway. wh4»n no part of his land was 
t^ikeii. The road law of 18«U,. §i^ 55, oO and r>.s does not coiillict with 
t.his view. lb. 

801. Damasks contkmplati:i). The word "damaged" in this 
clause of the (X)nstitutioii is used in its ordinary and po]»ulMr sense, 
\Fhich is **huit." "injury" or "loss." Tlie damiige contemplatetl is 
&n actual diminution of'presHit value, or of pri<'e. cans»Ml !»y the con- 
struction of the road, or a piivsical injury to th** property that nnders 
it less valuable in the market. Ch. ct- /'.' R. H, v. Franrls, 7n 111. '2:w. 

802. t>Ay\K—<hjir^rfatt'OH nf mint. Where the property is not 
taken, the damages must be real and not sp»*<'nlative. If tlie jnoperty 
is not worth less in coiis^^quenci* of tin* ennstructi<in of thf railroad in 
its vicinity, or upon a street uptm whirli thf lots alMit than if no mad 
were construct»*d, tin* ownir will not br cntitN'd to iJaniagt'S. ///. 

803. The wonfs in tin* a<-t nf lsT2 "wljich may daniatrr ]jroiH*rty 
not actually taken." r»»lat»' to ronti^Niojis lands «)r tin- -^ann' ownt-r, a 
part of which only is taken. Tlw damages to ImihI not taken must hi; 
direct and physical and residt from the taking of a portion of his laud. 
HMivm v. rh. d- E. H, //., To III. 71. 

804. Tlie constitution of IbTo was intende<l to afford n in 
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cases not provided for berore, and embraces every caae where there is 
a direct pnyHical JinjiirT to the right of use or eujoyment of private 
property, hy which the owner suataios some special damage in exceaa 
of that sustained by the pnlihc generally. Rignry y. Chvjago, 102 IlL ftt 

805. While the present coDstitutlon waft intended to sfFord redress 
in a class of caaes for which there was nn remedy under the old con- 
stitution, still it was not intended to reach every posaihle injury ocea- 
Bioned by a public iTnprovement. The building of a jail, police station, 
or the like, will generally cause a direct depreciation in the value of 
neighboring property, but that is a case of damnum absque injuria. lb. 

806. Any expressions used in Stettton v. Cfiiragn ifr Evatiston R. R^ 
75111.74; and r.M. A- Ht. i>. R. R.y. Hull, HO III, 42. which may seem 
to restrict the rf uiedy of owners of private property as given by the 
SFWiiitt constitution to cases where there has been a direct physical 
U^U^, are not to be accepted as embodying the views of the court od 
tlMtsubjent. lb. 

807. The right tn recover daniaffcs for injury to private property 
occasioned bv the taWng uf other property for public use, if not con- 
ferred, is aec'ured by S 13 Art. 2 of the constitution of 1870. Ch. it W. 
Ind. n. li. V. Aynw, 106 111. 511. 

808. I'ROPiatrv nut t.m;i:n. I'riortutlie constitution of 1870, no 
compeuiSLit!"!: v\'\- [. ..■mi-. .1 i.. |.. i ..i.i :..i |.|.i|nTly not taken for pub- 

lioiwe, bui liiin and maintenance 

«f pnblii' I ■ ■ ■ '.I ■ ■ .■ulion an action by a lot 

0*raet t'civ ;i ;.:■■.-■■'■ II III i;r. i.. ■ [.r.i|.. 1 1 ;, i.\ constructing and oper- 
ating a railivii) 111 ii imiilii; Mii'i'i ni-;.r hi.-, lui. may be regarded as a 

Sroceeding to recuvtv just conipeusatiou for private property damaged 
jr the public good, and one recovery will liar .iny subsequent action 
for the same caiLse. Ch. * E. HI. R. R, v. Loi^h, 118 111. 203. 

DAMACE TO CONTIGL'OUS I'ROrEUTY. 

LIARILITY OF MVNIOIPAL CORFOHATION. 

BOB, Change of stimirt ukauk, -Municipal authorities have the 

lUHtoubted puwi-rln iih.f ^ !..■ .'i.i.li ..i -i i-. ■ ;. al their discretion and' 
COtapel property in\ i • . i i ■ luiI if the work is done 

wi0llea»oniib!e r,-ii-. -- ■ ' t iit> will not be liable 

tOSUChowniTs I'.ii .1. ...; ilistructing the streets, 

biitif they :ii-t ■■■.T :■_' ii.l iiiir-iii. damages may be re- 

covereil. !:''■■ ''■ i I -in. 

810. >\> . li iicity in fixing the grade to a 

Btrt'ft turn ^ . ■ .. I .i;.! iiprm the grouiidsur cellar of a 

fit:-.:] .1 ■ 1 .' _- ■ . .. I II stagnant pond that generates 

ill . .■■, ■■ .■;■!■ I III daiiiagea, Nnuhts v. Pnoria, 

-U ! . : ■ ■■ ■ M-i: Aurora v. Reed, 57 III. 29; 

SI 1. \>i.\ ],. 1 1 \ :- ■ irui.-i-. The liability of a city 

fui' an injury lo pi i ■ i ' i :i nur (mm drains and sewers 

ConslFUeted by till- ' .■ i> ing bi'come obstructed, 

by reason wliercoi - ■ . i- '■l^i is thrown upon the 

pr.'iiiiars.ij-ati'ilhii', ■ . --i i. ■ i Iv -r n..! in \ ■ r,„,. s.Pe»rUi.ii 111.508; 

slj .. -TiiEETfi. Ifitljecomes necessary for the public 

III! ■'■-■- 111' grading or draining the streets that the lot 

ot .III -Iiii'il 111- rcndcri-d uiifll for occiiiiancy, either wholly 

1,1 III i„iii. ilii- inii>lii' shiMild pav fill' it tn the extent it deprives the 
owner ol iia U:giUmiite iiw. ,Vtc/,(,v v. Peoria, 41 111. 502. 
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818. Gbade of street. A city has full control over the grade 
of its streets, and may lower or elevate it at pleasure, and for the 
Lnoonvenience and expense of adjusting their lots with the Htreets the 
owners thereof wUl liave no riirht of action. Aurora v. lietd, 57 111. 20. 

814. A city, under the plea of public convenitmce, cannot bo 
allowed to exercise its powers over the public streets to the injury of 
priyate property in such a mode as would render a private owner 
Uable. lb. 

815. Grade— i/irot/Jtw// water (m lot. Where a city fixes the grade 
of a public street, and has the same so improved that water from 
rains and melting snows runs to and discharges itself upon a private lot, 
the city will he liable to the owner in damag(*H, although the stn^et 
may have been improved before the lot was. It is no deftmse tliat the 
owner might have prote<^ted his lot by digging ditches. lb. 

816. Depriving of sidewalk. City authorities have no power 
to appropriate such part of land dedicatf?d for a public street as will 
deprive the owners on one side of the street of a sidewalk, and if they 
attempt to do so they may be enjoined. Carter v. ChUuyo^ 57 111. 283. 

817. Injury TO SEWEKACiE. If, in abating or removing a nuis- 
ance, by a system of sewerage or drainage, a city unavoidably inilicts 
an Injury upon private property, it should, bv condemnation or other- 
wLse, make compensation for the injury. JacksouolUt v. Lumhtrt, 
62 III. hlM, 

818. Change of <hiadk. Municipal cori)orations may regulate 
and establish tht» grade of their stre<*ts. but this nuist be so done as to 
do no serious injury to the owners of abutting lots. They have no 
right to change the natural tlow of wattjr and throw it uiK)n the lands 
of another. DLi'on v. Baker. 65 111. 518. 

819. Where a city, by elevating tlie grade of a street, caused the 
surfaire water to flow ui)on the plaintiflTs lot and into the basement of 
his cellar, whereby the building thereon was injun^l, and the walls 
were crackKl, and U api»eared that the injury might have been avoided! 
by proper sewerage: Utld. that the city became liable. //>. 

820. Wliile the corjxjrate authorities are vested with power to 
grade their streets, yet the manner of its exercise is limit<»ii in the 
?*.ini»- way and to the same extent as the power (d" a private person in 
the WM' of his property, unless such authoritii«< call to their ai<l tlie 
right of eminent domain, in which case comi»ensation must be made 
Ptktn V. Brenton, 67 111. 477. 

821. (Ji'TTKR on OF Ki:rAii:. If a city suflVrs a gutter in a street 
it has constructed, to get r)ut of repair, so tliat the water which it 
should have carried otT, is thrown njion the lot nt' an individual near 
bv, and his buildings are damageil therebv. th»- citv will be Ii;il>li' \t)T 
the injury. Aiton v. //oy/^. t)H 111. lt)7. 

H22. rjiANiiK OF OKAPK. A citv Hiav elevjite or lov.er the jrrade 
of its streets, when done in ijood taitli with a view to nt them tor 
use, and cannot U* held resp«>ii^iliji' for errors of .iii«li,nii« nt in that 
r»rspe^.*l, or made liabbj fortfje incnnvi-nieTwe ;iMd e\ pi -n^*' nf jii Iji lut- 
ing the adjacent prop»'rtv to the ifrad" as ch;iii:r»"l. Shntmntt'ifrn s 

Mfj^iN,^2 Iil.:i:<7. 

H23. Sthkkt fok Li:vi:r:. IJiit it th*- ^tre.-t i- ;ii»pr')j.r::j*'-il to 
another use than thai coiit«-iiJi)I;jt»<i a hen u u;i> inid »,i,?, .^^ i,,r ;iii\».«j 
to prevent a river fn»iii o\.'ii'i'»wiMLr Mn to\v:j. .umi ih-- jm-i- i^ iMi-i-rj 
fi#r sntfi a pnrpi»"ie o/////. th»':i umii-r lii* ••■.ii-!;i!it i-iu i.i i-sT'*. v.c .i'.\ n- 
nrs t»f i»roii«-rty il;iriia;,'»-«i Tlit ie|,\.;iP' ■•iititi*-'! t'» iu-t •■'-:i:i'»[i-;it j-i/i. /h, 

H24. I'nder tli-- rori--tit.'iM-«ii oi 1^7". it lujjiry t-. jui . jt- j"."i]/';iy 
is sustained by changin;^' the L^rade nt a street, ttii- iiiiiiii< jp.i; ciiiMira- 
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I'. •• ■ ! i,[ I J III.- ili-.tiiiction bdtween an esca- 
' l: III individual upon his own 

■■■ ■.'■ly liy the owner of ahut- 

'■ - Ml 1.1- ill' 1'1,'iil right iti use the street 

i.-" .lu.l 1^11. ■.-> ,^ >l..-.iiLiiA'<l. he may have damages 
.■ ailJEiiniuK jiruprietur yxc^vates iijion liia iiwn land, 
nIesH his Tieighbor's lot has ixten disturbett thereby. 
Uradw. BO. 
; sriiEioT. Ju ;iii action by an adjacent lot-owner for 

i ' -.M iL.tiiiii 111' approaches to a brld^, evidence 

: I L. • rii|ili>yesthrowingdu8t and dirt from 

I ' , liiiissible) nOT ia evidence of dam^e 

.. I-. I ii.ni'l and trade. E. Nt. Louis v. W^- 



■ity is not liable for t 
itithority in permittiti^ railT<^ 
'iiisiuK the grade of streets. 
there is no liability. Mur- 



nl tlu-ir pi)W 
>EWALK-(;dlH 

<■ from fraiiilulent and malicious mo tivea to 

■ siilf rif a slrMii til the purposes of a road- 
:.■ Ill jiniperty owners of any sidewalk,* 

^■1 ri'slraio the execution of the ordi> 

. . ! I -JMi. 

- 1 Lii.i <, A municipal corporation while 
lis aiitliority in making excavations in a 

>i.'uinfr ami improvinK it. using proper care 
lie lot-tiwiier for an injury to his biiiWinga 
latpral support of the soil in the streets. 

■ 1 1 ' I ■' >. \ 1 ! fmn-. If a railway company 
■I ■ . ■. ■ ii ■:'.i- its track along a public 

■ . .'I. -irrrt. KO that a lot owner ia 

11 .11. 1 from the street and to his 

'.. . I ' - ..M-ct to injury liytliecaving 
■ .■: .. iiili' to the ownevinanao- 
i.i ..... I . - i<.li excavatioas. Pekiny. 
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8M. A city has no right to so obstruct its streets, or to authorize 
tbe same to 1)6 done, as to deprive property holders from free access 
to and from their lots abutting on the same. If it permits the use of 
a street for an approach to a bridge, it must see that the approach 
is so constructed as not to produce injury to adjacent proper* y hold- 
erg, lb. 

885. Bridge approaches in street. If a city authorizes a 

bridge company to construct an approach to a bridge in a public 

street, whereby the street is obstructed in front of and along a party's 

lot abutting on the same, rendering the use of the street in front of 

the lot impassable and useless, and whereby ingress and egress to the 

^ from tne street is prevented, and water is caused to drain and flow 

upon the lot and fill the cellar thereon, and by reason of the noise, 

confusion, shaking and the falling of dirt and dust caused by teams 

Md wagons passing over the approach, the plaintiff's tenants occupy- 

^^ the houses on the lot are driven out, the city will be liable to such 

iot owner for all the damages thus caused to his premises. lb, 

8Sft. Tunnel in street. Where a city, under legislative author- 
*»y, constructs a tunnel in a street in a proper manner and without 
unreasonable delay, no action lies against it m favor of an adjoining 
lot owner whose property has received no phvsical injury. Chicago v. 
^utnsey, 87 111. 348. 

^87. Where the city owns the fee in its streets, it is not liable 
'^tier the constitution of 1848 to the owner of a lot abutting on a 
Jw'eet for damages claimed on account of constructing a tunnel in 
^6 street in front of his property, when the work is properly planned 
y^<i executed under the sanction of law, and no physical injury is 
aone to his property, and there is enough of the street left for ordi- 
^^ry travel. /6. 

B88. Water tank in street. The erection of a water tank in 
j^^ center of a street, occupying one-half of th(3 width thereof, and 
^^© erection and operation of a steam engine in connection therewith, 
•▼en for the purpose of supplying the city and its residents with 
J'^ter, is not an use to which the street can appropriately be put, and 
^« owner of an adjoining lot does not take subject to such easement, 
^^d may maintain an action against the city for any damage to his 
^'^operty. City of Morrison v. Uinkson, 87 111. 587. 

8J^. Viaduct or bridge in STHKET—jjlii/siral hijury. To 
J^^ittiorize a recovery by an individual for an injury to his propei-ty by 
^Ite construction of a public improvement under the authority of a 
statute, it must appear that there has been some direct physical dis- 
turbance of a ri^ht, either public or private, which the plaintiff enjoys 
^ eonnection with his property, and which gives to it an additional 
Value, and that by reason of such disturbance he has sustained a 
^Dedal damage with respect to his property in excess of that sustained 

Sthe public generally, and which by the common law in the absence 
any constitutional or statutory provision, would have given a right 
of action. Rigney v. Chicago, 102 lU. 64. 

840. Where a city constructed a viaduct or bridge on a public 
istreet near its intersection with another street, thereby cutting off 
accesB to the first named street from the plaintiffs house and lot over 
or along the street intersected, except by means of a pair of stairs, 
whereby the pUuntiffs premises fronting on the latter street and near 
the obstruction, were permanently damaged and depreciated in value 
by reason of being deprived of such access, it was held that the city 
was liable to the plaintiff in damages. Ih. 

841. The owners of property bordering upon streets, have as an in- 
cident to their ownership, a right of access by way of the streets, 
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which cannot be takpn away, or materially impaired by the city with- 
out ineiirriiiK Ipgal liiiMlitv to the ext^-nt of the dnmagre thereby occa- 
Hloneil; and to this extent it may lie said therein aspecial trust in favor 
of adjoining property holders, fhirngtt v. Uniiin Building Assoe^ 
lOa 111. 379. 

842. VsE or^TREFT ron RAiLHOAH. The grant of the use of a 
Htrpct to a rHilway company, whereby accens tn and ecresB from a lot 
is not prpventeii, will nol ri'mliT a dtv liable for damages to the 
owner. Eaxtsi. ! ..■■-, ■. "■'■■',',(,, 119 111. 310. 

848. For an I'l ■ 'i^tniotion of a public and common 

rifrht, no privati ... ■ ■■■ .kimagcfi of the same kind as those 

Huntaineilby tbi- L' : i . .: irln.ii^h thi- private property may be 

injuri-d mucli ir:"'.i' ■ r ■: ii.. 

K44. l^o.alni ... I cannot maintain an netion against 

the nity fur the \ i. ■ . i i 1 1 i.iii of a public street, pot bordering 
on his lilt iiiid ]i.i[ r. . :.■ .ill .11(1 liim access thereto. 7ft. 

S4.'j. Wheri' 11 nimviii r-nMi|>nm is authorized byordinanceto bmld 
its road williin ji pait of tln' .stret-t. whieh is thereby lejfallv vacated, 
tliH city cannot be beld lialile lo a !ot-owner whose pn>perty is not ad- 
jacent to tlie vaeati'ii street for (iny act done by the company not 
authorized by audi imliuance. Id. 

LIMUI.I'I'Y l''OH IN.IiniY BY I'SR OF STREETS. 

S4l!. I 'unit: T'l rn\sTiTi"i"iiiv «v WV^—injiinrtuin — damages. 
Miiuii-ipiii r, I'. .;'!■. ' i/'.j i'k. . >,. lii^iii' r'ontrol over tlie street* 
miiy!.'i\. !■ ■■■ I !!■. |.. liii'iUe its traelis alooga. 
atrei-l.ui. ' ■' ■ . . ■ , ■ i.ni caiiuot enjoin the lay- 
ing of I '. ■ . I . ■ ' iiKipensation for sneb use 

of the ^1 1.. ■ ,■■ ' .',■ /,■ ■.;! II1..->IB. 

847. \ r v. I.I ; ;.i \ vi..... ■'..■ |..||. lie has acquired. 

an eiisi'iii. Ill !.■■ .; i. i -j...! or hiKhway. 

the 1i"-m1i. ■ .1 I . ■! .- i . . I ' .■,. ■■ i : .■ in an ad<litional 

burden 111 .! . I ; . . 1 1 1m the owner t» 

addili..ii L i. . / ;; .i '. . '/ , ■ /,, f,7 111.439. 

!*4"i. ':'■ • I ■ 'i ■■;■;. i]>:iljtv granting' 

thi-n-iii... I ..' .■ . i.. 1 r I. ■. I . . tu'.nvnersof lots 

fninrmu' ..-i ^ I'-ii ■■ i. . !-. . i(u-..r i-n ..u, i]m- hviTi- ..i 1 he track in the 
stni't. ui^r ri'i'i'lv I'luiiin'ii-iil.ioii lur the u^e of the street so appro- 
priittiHl. fli. 

N49. FoK WHAT iN.rTUY i.iablk. Where the fee of a street is in 
the adjacent lanil-mnier. the toivn or city may p;raut tlie right to a 
railway eiiui|iaiiy In lay 11^ Irai'lv al<iiiir i>r across the same, but the 
conijiany a\ails 111 ils pii\ ilcL'c iit lis |iinil. If in laying its track, it 
causes a jirivati' iiijiirv In Iniu ulm i>\\\\^ the fee ia tlie adjoining' 
pri'iiiises, it will brlhil.li.t.i liini f-ir Ilir dmnatres. Fh. 

H:,n. 'Dm' i1:mk.. ..! i»ii. r.in-titiiti"ii that '■ private property shall 
nol be l:il .ri ..!■./,.■ ■ ' |,,|- |ii|!i|ir i|.;c wUhiiiH iii..Jt compensation" 
inii.-il !■..■■ . . ii ■, .irn[ |ir:i'(ii.:ili|i. inlei-pi'emtion. Wbere thfl 

fro|)i(l\ ■■ ■ ■ I ■ ■ .;.iiii,iiri.?: iiiu-,l in* n^al and uot speculative, 
rtlii' |.i I ■ ■ ■. -iih less in riiii>p.||ui-iice of tbe construction 

of a r;iih ■ ■ . :iii V, .T iifHin a street iipiin which the lot abuts, 

thau 11 FL.. ..ii-ini.-ti-.l. th.' owner will nolle entitledto 

darn:iu'.- the coiislniction of tbe road. Ch.& Paa. 

R. H. \. .' .. . ■■■ ;i: J. is. , 
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organic law of the state the company must be held responsible to 
property owners upon the street for such direct and physical damage 
as sha^ result from the construction of the road, or its operation after 
completion. Stone v. jP., P. & N, W. R. R., 68 lU. 394. 

852. Throwing surface water on land. If a railway com- 
pany, in constructing its road along a public street, under license 
irom the corporate authorities, turns waste and surface water and 
mud upon the adjacent premises of another, it will be liable to the 
owner m damages for the injury thereby done. St Z., F. d- T. H, R, 
R. V. Capps, 72 111. 188. 

85S. Bight to have damages assessed. Where no part of a 
person's land is taken or sought to be condemned by a railway com- 
pany, he will not be entitled to have proceedings instituted to ascer- 
tain what damages his property will sustain by the construction and 
operation of a rfilway upon adjacent lands, but will be left to his action 
at law. St€t8ony.Ch,&B,R,R.,lbm.U, 

854. Injunction. A court of equity will not enjoin the construc- 
tio^j and o^ration of a railroad upon a public street or other lands 
Jpt belonging to the complainant until the damages to lots owned by 
^m abutting upon the street are ascertained and paid, but will leave 
"im to his action at law. lb, 

. So5. Where the fee of the street is in the adjacent lot-owner, sub- 
ject to public easement, the rule is different, for the reason that the 
'^Iroad is an additional burden on his land. lb. 

. ^56. Injunction. In case of a claim of consequential damages 
J^ land on account of the ojjerating of a railroad where no part of the 
*^nci claimed to be affected is taken for the use of the road, a court of 
^uity will not enjoin the use of the railroad until such damages are 
^^aessed and paid, nor will it. at the suit of an individual, enjoin a 
'"^ilway company from operating its road laid in a imhlic street with- 
Pj^t leave of the city, but will leave the redress to the public authori- 
ses. Patterson v. Ch., Dan, & Vin. R, i2., 75 111. 588. 

BS7. Where, after the construction of a railroad over a portion of 
I lot, the owner erected a dwelling house upon the lot in close prox- 
l^M.ty to the road, and occupied the same as a residence, it was held 
5^^t the owner having built the house with full knowledge that it 
3^ould be affected by the road, could not in an action against the rail- 
I ^^«W1 company recover for the loss he thus knowingly and voluntarily 
vj^^^urred by buildinjg the house near the road, but that so far as the 
f*p\ise sustained a direct physical injury by the company, which it was 
Ir^ duty to avoid, as against all adjacent property, the owner was enti- 
^**^ to recover. /., B, & W, Ry, v. McLaughlin, 11 111. 275. 

%58 . Injunction. Where city authorities grant permission to a 
way company to lay its track along a street, the owners of prop- 
^ -J fronting on such street cannot enjoin the laying of such tracks, 
5^*" be allowed any damage or compensation for such use of the street. 
^- •• B. & Q. R, R, V. McGinnis, 79 111. 269. 

I %69. Physical injury. The liability of a railway company to a 
l^t-K)wner in consequence of its use of a public street in front of the 
Jp^ under license from the city, is conlinea to the direct physical injury 
^^ne to the property by the operation of the road. lb. 

%60. Right to use of street. The grant in a cliarter to a rail- 

w^ company to run its road through a town, cannot hy any rt*ason- 

^ole or fair intendment operate as a grant of the use of the streets, or 

^Ither of them, to the company. St, X., V, & T. H, R. R. v. Ilalhr, 82 

*^U.ao8. 

%61. Right to have condemnation. Under the eminent domain 
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an of \hTi, an adjoining land-owner, where do >f his land is 

actually taken, or sought In lie (.'ondemned for public use. is not enti- 
tled to tiare procp«<lin^ io^iitutnl to asc-ertain wbat damages his 
propertj- maj' sustain in i-()nse<|uence of the construclioD and opera- 
tion of a railway upon ronti^ious ot adjaivnt lands in which he has 
no inl«reaC P. d- R. I. Ry. v. Si-hertz. (M lU. 135. 

H«2. iN.ruNCTinN. A rourt o( equity will not enjoin the use of a 
railroad trsi^k upoa a public street until the adjoining land-owner's 
damages have been as^t^ssed aud paid, even tUiiugh the companT maj 
. Irtins-dv^ul. lb. 

HM. The rule is well settled that f.tr 



SM. Power of ilty uvek streets. A city has the power t<» 
allow ih" eonstnietion ot a niilnjail upon or over its streets, and tha 
puliitc will be bound bv what^er mav tie lawfullT done in regard to 
the streets by the city. r. d- X. W. Ry. v. Ptoplf, 91 111. 251. 

S63. Additionvl tb.\i:ks. A lot owner has a right of actionto 
rei'ovT daman^s to his l-it Inmi the unauthorized laying of addittooa] 
railroad tracks ia the street fronting his tot, whereby the use of the 
3tre*t for all ordinary purpo,-.es of a highway is destroyed, and acc«B£ 
to his lot is cut off. and for the LTenting a nnisance'by allowing stotA 
cars to stand iu the street aiijoining the lot. P.. Ft. W. & Ch. R. R. r. 
Htiih. Hd m. 157. 

iroiistni'.'t , .^.. , - „ - . . 

above the common lev^l, under proper license, in front of a person^ 
laud, wliHiit.v hi- U ruL liil' tr.iTu acfess and egress from the same, he 
canniif !■ : ■ ■ '-':'''■■': '""r any injury or damage he thereby 

flustai:i" I ■ :;.[ii' generally, but may recover for 

any ill- > ,. ."l individtiitllT iu respect to his pri 

vate j.r. : .■.-.. _■ ■ ;,■ i fronuhe disturbance of the public 

easeii.-tii.. ' \. >i' ;r /,. .■ .:..■,. ^.J;/^.*. knJ III. 511. 

LIABILITY Full iH'ilKR Ai'T^ TII.VX USE OF STREETS. 

S67. I iiwTKi 1 riM. n.ow Oi WATER- bridge and (lUverU. An 
iudiM<!': i. : ' '! 1 ■.rt\i I -oust meting a road under legislative author- 
ity ov.: [■ .. - .i[i privace laud, is bound to make BuitAbla 
briilp -. - ,.j , •■,,.! [iiovisions for carrying off the water effee- 
tiiidh,.i: ■■ ;■ I-. ■;■ ■■'--■n iu suiliiWe repair. /. C. R. R. v. Bethel,\\ 
Rradw, 17. 

siiS. If the couatruction over a water-course is not properly done, 
and it is washed out by an exttaorilinary iloixl leaving the rffferte upon 
the land of an ailjai-cnt owner be\orid ihe line of the company^s ruU 
oi war- M- I'v^M-n will nut bA |«)und to remove the 3i»me. Jfby 

r-'as'"! ■ ■ ■■- '■-::■_■ - !'.;ed, the waters of the stream are diverted in 

a sub-.. . ■ ■ ■ ■ 1 i.ither extraordinary or only ordinary, it will 
given.' ■ : to the ailjacent owner for damages rcBulting 

•■Bit. ri.MMii. . H-'KINr: rp i-llAS.VEL— rffimn,'/e (nurfjacent owner, 
Wh-re ;i corpomtinn lias exi-rinseil ordinary care in the conatmctieO 
or n-pair ot bridal's and culverts over water-courses on private lui^ 
anil is nut -rtherwise ci'ilty of negligence, it cannot be made liable IW 
dituiHL'e:? oi-i'asioniHl to an ailjaci-ut proprietor bv eit ordinary Soodi 
choking up t>r washing out the ebaimel of the ; lb. 
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876. Obstructing flow of water. If a railway company makes 

an embankment near the land of another whereby the water is thrown 

back on such other's land, leavin^^ no opening for the water to escape, 

it will be liable in an action on the case to the owner of such land for 

all the injury caused thereby. Qillfiam v. Madison Co, R. i2., 49 111. 484. 

871. Where a horse railway company constructs its road as required 
by iti charter and the license of the city, whereby the water is obstruc- 
ted and the premises of another overflowed, it will be liable to the 
o'wiier of the land so overflowed, the same as if the roaa had been con- 
structed under tiie directions of its own engineer. A. & U, A, Horse 
«:y.v.i>fot2r,50IU.210. 

^72. Where a corporation accents its charter and constructs a rail- 
way as therein authorized, it will be implied that it will not injure 
ot tiers by its construction and maintenance, and if injury results there- 
fTx>m, it must be held responsible for the damages. /&. 

873. Flooding private land. A railroad company has no right 
b^r an embankment or other artificial means to obstruct the natural 
tlowof the surface water, and thereby force it in an increased quan- 
tity upon the lands of another, and if it does so, it will be liable for 
ttie damazes thereby caused to the owner. T,, W. & W, Ry, v. Morri- 
•ow, 71111: 616. 

874. Same— /row manner of tise. The fact that a railwav com- 
p3JQy owns a right of way over the plaintiffs land, does not authorize 
Lt; to make such a change thereon by stru(^tures or otherwise as to flow 
^^ater back upon the land of the plaintiff, or others, and therebv inllict 
Ml injury. C, R, L & P. R. R. v. Carey, 90 111. 514. 

875. Where a railway company in constructing a second track on 
its right of way across land, obstructs a prior drainage, so as to dam 
y>P and throw the water back on the plaintiff's land, the depreciation 
^*i the value of the land caused solely by the structure may be consid- 
ered as the measure of damages as to the real estate injured thereby. lb, 

. ^7$. Same— ri^Tii to remove obstrwjtion. If the obstruction caus- 
J^ the injury is upon the company's right of way, the owner of the 
{^iid injured has no right to enter thereon to remove the same, and the 
*aw will not require him to commit a trespass to remove the same, 
®ven if it would cost but a trifle; nor can the company require such 
^ner to enter its right of way for such purpose. In such case, the 
J^ty injured by the obstruction has the right to claim it as a perma- 
S^t injury, and the jury to allow damages as such. Hut if the obatruc- 
?p*i is on plaintiffs land, he may remove the same, and the cost to 
'^Qiove the same will constitute the depreciation to his land. lb. 

^^77. A railway company has no right to stop, by its embankment, 
r?^ natural and customary flow of the surface water from higlier 
•^Unds, and by its ditch along its track, convey the same upon the 
W^mises of another over whose land the road is constructed, without 
^[^viding some sufficient outlet for it to pass off; and where such per- 
rj^^'a land is injured in consequence of the accumulation of such 
fr^ace water on his land, the company will be liable to him for all 
ifte damages occasioned thereby. J., N, W. rf- ^. jbl, R. R. v. Co.v, 91 
***• 500. 

i^^V8, A land-owner, by giving a deed for a right of way over his 
^^U to a railway company, will not bt» t»stopped from recovering 
r^piages occasioned by the wrongful construction of its road. Such 
? deed gives no right to flood his remaining land with water brought 
^^iti other land, the natural flow of which would have carried it 
^^ther way, where the consideration is only for the land conveyed. 

^79. Commissioners of highways are individually liable in an 
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acliuu uu tti<< cast! t'ur uiukiiig a Uraiu ur a ditch or ao embaQkiuetit no 
Dear the liiiid ut' » purly, uad ia so unslcillfiil aud careless a maimer 
as to causae thti rain and surface water running from Bueh drain, to 
flow iipun tile ulaiiitift's premiaea to bia injury. Teanmy v. Smit?i, 88 
111. 3tfl. 

SHO. Nk'.lioenck (n coN-iTiircTiNQ URAIN*. The acquisition of 
l:i;;'l lnf :i '■iL.'li u ;iy. ^-n ■■•■ ![■'■ ivil'lic the right to construct a highway 

"\'| ■' !i I ''■-' ■['■•■umd luoBt expedient, and the 

■ '■■■■ ■ ' -'1 injuries thonahown that hemust 

II . ■ ■ . ■ ijilnmnatioa is no bar to a Buit by 

111'' I iii'l ■■''. 1 i . I" ■ . I I-. I ■■ ,!■ :i. ;■ ii'i f,'iri\viiig oLittif neglig-ence and 
uiiskillliiliii-ss 111 Ilii^ i>i[lilir .1 .: "li- j:i ■■■ iii,tructin)f drama in the 
highway, resulting in sei-ioii- ; I ■ iiiniuwner. lb. 

sm. Hjeniaxiin thatiiu I., ■ , . ;, . i,- tn use his owuso as to 
injure aniiilnr.aiiiiiie& as VMii li liuii-jiii-. n> m incorporated citi€i» 
and II at u rill purs Lin a. I'liuy iim^i '■seiciM' trifir right in aiich a man- 
ner ;is toiniliit iLO avoidaiile injuiy upon an individual, lb. 

sSi. Ni:«' ISuituKN — injuiiitimi. Where a railway company a<5- 
<|iiiniic ii.s laM-iiiviii III ii liiijliway, takes it subject to such righta ^ls 
t(i- ii']M[i. hii'i' Tii.'HKh Uiiit 1-;. -imii'ct to till' right of the public tx> 

siii.'-'i ih' ■'!■■: I i.i-.i,'. .,ii-! i,i,,|„T ines of a highway, ttae 

]...■■■..!■ ■ ■ I ■ ■ I ■ I i icct lor the conatructioii 

'■I 1 ■ ;■ I ■ !■ i' III' ■■ ii-i't, but for the purpose 

"I 'iMiiii'--. I I'.i ■ m: I. ■- . I ■ . ■■; Ml' -.u-ert, lor which co»ci- 

peusalinii iiiu^l bi: iiiiLli' \\\ > .: ■/ ,■■■:■ - ■ i.i'i i-.,l tlnTcby. If the 
cltynasnmdeuui.nivit-io.il., ■■ i . .i.. ■■ r, , umpjiny nis»y 

baVfliii;; Constriieuon 111 il.. . : . ■,, i.i..\ i-,iyii fur its 

piivinent isuiiule. '7i.il-.\. :..,.. '..■■....,,„„ u UrailV- 

615. 

MEA^LUE I IF DAMAUK-S. 



(ina. \\[ii- ;i.i i:iM':- I'u' injury resulting to lots not talit«" 
fVrlbe I'l'i' ■■ "I I '■■1. ''J niakuijf lota on the enlarg«2^ 

gBWrtiiiiii' ■■ '111-. I'llher lor residence or buslii,^'** 

piivpj8i'>, .:■'..' ' -; ■■ ^.iliie lU' the former, is too remo*^ 



nil. ■ ■■ ^■■■1 '.■n IL-- -iri' vi-ateii w'it-* 

ii- I ■ ■ ■ iM, L. ' ..] widen tl»eOi 

II' I" ■ ■ ■ .. ■[ ,ii' - .iinl any dania^'^ 

!■ ■>! III. i \i ]. ,-i' .ii -uri, iii.u,']- where pr*->p- 
iliiinlh iliiiuiigi'd Ihereby, is too reuiote »Dd 

Iiiiui:li il is true that a municipal corporati**" 
iiL'ti \f ileeujed a legal injury to the property 
![,' (■iiiiipcu.siiiioii, yet the individual caootw 
.11 iiiiinuui^' to the streets of a city wltli***** 
as niistaiuwl riiieuiai injury, MuVonaUi *■ 

.Mi—lK'Uniiiry I'iss, If private property ** 
tile grade of a street, the recovery must •'* 
'if the pecuniary loss. If it is beDetited •" 
Uiere can be no recovery, and it is error ^f 
,v tliat laet. VUy uf Higin v, Eaton, B3 1**- 
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gnde of a street, after the work is cotninenced aud before its coinple- 
uoD, the profile of the proposed iinprovenient is proper, lb. 

888. Evidence— dej>recia^ta/i of calu^. In au action against a 
railway company for damages arising troni a direct physical injury to 
the plidntifl*8 dwelling, by reason ol running its trains along a public 
atroet in front of his premises, evidence of ttie general depreciation ot 
the value of his property is not admissible, where the witness is unable 
to distinguish between damages, sucli as were the result of the injury 
complained of, aud such as arose^from other general causes. Ch. d; 
JB.Itl,ILK y. Hall, 8 Bradw. 621. 

889. Evidence— u^/ia^ requirtd. In an action against a railroad 
company for injuries to adjacent property caused by the running of 
trains, where the declaration alleges an Injury to the possession ot the 
plaintift, he must prove possession of the premises, the injurious act 
alleged to have been done, and the damages resulting thereirom. C/i. 
d' E. III. R.ILy. Loth, « iiradw. 627. 

890. Only dama(»es teculiak to PRorEitxY. Where a railroad 
is built and operated through a street, the owner of land abutting on 
such street is not entitled to recover of the railway company all the 
damages sustained by him by the location and operation of tlie road, 
including the loss by depreciation in the market value of his prop- 
erty, and which are common to other owners or the public, but his 
right to recover must be limited to such damages as are peculiar to 
his property, and which are of a physical nature, sucti as tiic cutting 
off of access to his premises, jarring of his i>uildiiigs, casting cinders 
and smoke upon his dwelling, «^. Ch. d- W. liuL H. H. \. Btnj, 10 
Bradw. 607. 

891. Elements — obstructiny strett. On an assessment of dam- 
ages to an adjoining lot owner by the location and building of a side 
track of a railroad in a public street, it is error, by an instruction, to 
exclude from the estimate of damages, the obstruction of the street by 
tile running of trains. Mix v. L. li. d- if. Ry., 67 lil. 3iU. 

892. An ordinance proln biting tlie obstruction of streets by rail- 
way trains for more ttian iifteen minutes will not legahze such 
obtttruction for that length of time so as to exclude it from the esti- 
^late of damages to contiguous property that may be injuriously 
Mfected thereoy. lb. 

K03. Evidence— o^ to asta of proptrty. On thti assessment of 
damages to lots abutting upon a street sought to l»e taken for a side 
track of a railroad, the owner gave evidence that tlu' i^ropuseil loca- 
tion wi uld render his lots useh^s for business purpoM?s: Jl* Id, cunipe- 
t^nt for the railway company in rebuttal, to show that the pro[M'ity 
<^uld t>e benehcially used for warehouse pur|)oses, or lor any oilier 
Purpose. Mix v. L. Ji. d* M. Uy., 67 111. 31'J. 

894. Instruction — an to meuitart. In such a cas*-, the court 
instructed the jury that the damages to be allowttl the lot-owner could 
Only be such, in kind, as lots not lying or abutting on ihe same street, 
but in the vicinity, did not sustain in any degn'e: Utld, erroneous, as 
Virtually cutting olT all claim for damages, lb. 

895. In the same case, the court instructed that tin ^ law did not 
give indemnity for all losses or damages occtisioned by the building of 
u railrf>ad, such as inconvenience arising from lh*j crossing of railroad 
tracks by the public or by individuals, or ironi noise and confusion of 
passing trains, smoke from the same, or frightening lioi * fi»ltL 
as applicable to the case where the trat-k was along i* < 

ten CO eighteen feet of the front linciof the lots abuttiniF 
that the iiist ruction was improper, and calculated to n 
lb. 
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petition states that suab trnuk is to be ciinstiuuted and maiatuBed 
aecorJinB tii an ordinaiice. tlie ordinance is proper evidence on tlte 
queutiuii ill J.iiji:ll'' -. :i ' Li'iiilLng to shaw tiie nature of the work and 
tile proliiii'. ■ i. ■■ :ii.|. ill, 

N97. i'l ■■''' me-nt of the ir^jwy. In a suit against a 

railways |Uii i'l iL.inri'.'i's causwl to plaintiff's lots and propwtj', 

the (ler'laraiKiii hviiihi u\ sulmtance, that lli« plaintiff owii*ed and 
occupied as a resitleuct; certain propeily fronting on a certain pnMtc 
atreet; tliat the defendant c(instrm.-t*jd along, upou and over «ich 
street its railroad, ami run daily ita locomotives and trains thereon, 
and that smoke and cinilern wwe iMtBt and tlirowu from llie engiiies 
and louuuLiiiivi's in arnl niiou the property of the plaintilT, therehr 
greatly diimri.:iiLu' ili>' ^^unr: HiM, that the d*«laratiou ahowwl a good 
causa of a.l.i.u. sh.n, -. . F. t'. & N. W. R. R.,mm. 'Sii. 

SSJH. Jm M.^' I \-\ ui.iiii.i., y.) pmperty 07t riner. The state can 
II..1 1.1 k- ■ . ■■!■.■;.■ . i .!■■. - l.iriii iicmtinp ujrttnor in the bed of a 
ij ■ ■ ■. ' . . ]■ ii-:itiuii therefor, nor can it author- 

I.. 1 1. ' 111'-. If such a company, under its 

1 .i,ii> , -M-r, aud the property of another 

bi>>iii<.i'.'i I / "' '''imaged thereby, a right of action 

exists Hi li .. ' ■!>■ recover for damages which are 

special (<' I.. - ,. i ' i . . <'i -ninh as are incidental to and are 

Hbaredl.}! ■ [■ i .■ ■ ■ ■■' a- /'w. Ji. ii. v. iSteiH, 7a 111. 41. 

S!i!i. \|, \-i ■ , - '.'' '■■■in-. Where the erection of a 

r:iih"'Ml "I ■■ ' Lf ■■ ■■ . I . ■ ■ - I |..T ri'iKyiil injury or deprecia- 

1 1. 11 ,■ ■ .!■ . !.,■ -I . . .1 r . II Niil\, whii'h 1e used for 

.1. . ! |.., ■■ ' ' - r ■ i iiii-'ii "i iliiniagcB in a suit 

In L..' :■■■.■.' I -J. I ■■ -I ■ II' I iin , 1 1 1' I M I-. |inii"T to allow the lot- 

o\Mi''}- 111 sii'in -iicii (l,nii,i!/i- lA |iri)viiiK ilif VHliie of iiis property 
iH'hiri' I 111- iTi-i-luiii ii| 111.' i.iiditp i'l" I its value alter; or, in other wowlt 
III priui' h'lvv jiLiii ii |i'S> iln' |iiii|H'rty would sell for in conseyuenoe of 
tht- liinlihii- I.I llii'liii'l-i' II: 

»U«. li'-'H'.i- !v \i-:--:"irii ■!■' iu;;;-'<;t: In nu action by an 

adjacent !■■: ■ ■ ■ '■ ''■, ili roiistruction of 

i^pconclii I ■ ; ■ ■ .- ' i:i ■ I liy the bridge 

'tn^ovi"- 1 '■ .1 I ■ .1 , I ■ ,,',■' ,r. ii;iHlietH.is not 

BrdttiiBSilili-. ^'"1 1- ' >i''ii i''iii -■ . ■ I. ' 'hi' diversion of 

traveJ iiuil ii;iiii'. li is iinti'i,! ' ■ :.■ -.Ik.w that the 

diminulioii in valiieiif the prijp.-ih ,1.1- ' 'i ' ^' n'-raldeiiresaiou 
inlradc. E. St. L.\. Wi-fjin.- I<: :, :: ■ ..' •.•.i'.-.-. .:-M. 

SOI, Samk- "•(</'(;.-(. W Ili-iv ill. I ..;-.:: • ...T'.- dauwige by 

coiLiiieliTd ujiiiii iriis-i'NiiiiNi... ' li ■ ■ ' "ii|ii>..iti.- aiiproach 
isroiistru.ti'd, ami Ihalll ■ ■ i ■■ T' i"-. mil Uiat build- 
ings at tiiLMiiipij.sde a|i]iiu,i'- I '.. ,,■ 'I ' . ; Jii^iliims. II. 

9Ua. Kaii.way is -iin s-i •!• iti, ni <>t ilumiiw. lu an action to 
recover dam nucs cansnl in ;i iinu-se and lot by the construction of 
rahroad tracks in a siri ■■! m rln-r proximity to the plain tilFa property, 
the truf iiieasiiri' "i il.iiiini:i's is i,li.' loss Hiwtaineil by the nuisanoe, tta 
iiijiirv from jarrinu^ \U<- liiuliiiuu iiuil tlin throwing of einders toA 
HiiiiikV ii|j'iii Lhi' iihoiiiiiiV jiiriiiisi'S. auil till- depreciation of the value 
,if llii- |iiii|,.-in li\ llii-si- r'LiiiM'-. may be riinsiilermi; but not general 
<b'|irii-iiiii'iii 111 viiliii' I [111 11 riiiii-c cjiiisi'i. siiili a;: mere incouvenienoe 
111 :niiii-iiin'liirit; Ml ii-;i\ int; I In- |iiii[ifi'tv. or ilie uoise and confusion In 
the Midnily. Thii injur; iiiiisl l.e physical. V., M. & ^U. P. H. R.V. 
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I>BPBB0lATiON IN V AL,VK—befieflt<f. Damage^ to property 
not taken for public use, to be recoverable, must be physical ami real, 
mnd not speculktive, and it must depreciate the value of tlie property 
or its use. The depreciati<m is to be determined by comparing its 
▼alue before and after the structure which produced the injury, and 
any benefits thus conferred should be considered iis well as Injury in- 
f^ict/ed by the structure, in estimating the damages. 76. 

M4. Elbuests ov—deprecintfon m vtilu^. Under sec. 13, Art. 2, 
of the constitution, a recovery may be had in all cahes, when* private 
property has sustained a sul>stantial damage by the making and using 
of an improvement that is public in its character, as a railway, and it 
Ls not required that the <iamiige shall be caused by tresspass or an 
actual physical invasion of the owner's real estate; but if the construc- 
tion and operation of a railroad or other public improvement is tlie 
eauseof the damage, tliough merely consequential, the party damaged 
may recover. Depreciation in the value of the land fronting on a 
highway caused by obstructing access to it, is a proper element of 
damage. Ch. cfe W. Ind. R, R, v. Ayrta, 1U<» 111. 51 1. 

Mo. Where the usual outlet of water is obstructed so as to overflow 
the plaintiff's lands, he may re<.*over for the loss of or injury to the 
crop of hay, &c., or the expense of securing them, in addition to the 
loss by the depreciation of the bind. C, R. /. d- P. R. R. v. Caaty, IH) 
111. 514. The depreciation in the value of the land caused solely by the 
structure, mav be considered as the measure of damagi^ as to the real 
estate injured. Ih, 

906. 8ame — iiistru4-Mon too brtnid. In an action for obstructing 
water, so as to overflow the plaintiffs land, if the court instructs the 
jury that the depreciation in the value of the land may be considercHl, it 
will be error to further instruct that they may consider the iuc^onven- 
ience and damage in separating the farm, the damage caused to tlie 
land overflowed and to tliat not overtlowni, and the expensi* of mak- 
ing roads and bridges, as these are included in the depreciation to the 
land, t'., R. I. d- 1\ R. R. v. Cany, yu 111. 514. 

fMI7. Klemknts — toUUwt, In an action by a lot-owner against a 
railway company to recover damages to his lot causeil by the construc- 
tion and operation of a railroad along a public street in front of the 
lot, it is error to allow the plaintiff to prove the tliflerence in value 
of the lot and its rental viilue with or without the road, iis such 
difference in part may be the result of inconvenient^'s lor winch 
the Uw affords no remedy. C, B, d* Q. H. R. v . AlrUiunia, 71* 111. 2Gl». 

908. Excavation in stukkt- -< oidtf^fjc as to dtprf.riation in 
wiltu. If a railway company, in constru(^tiug its track alon^ a public 
str-'et, makes a deep excavation therein in front of tlK^ plaintill's lots 
and business house, he will be entith'd to recover as damag<*H what- 
ever diminution in value his real estate may undergo; and to show 
this, it is proper to prove the market value of th<' pro}>t'rty before and 
since the injury, leaving out of view any inflated value arising from 
any cause. Proof of the rental value, before and sinee the construc- 
tion of the road, will furnish some criterion bv whirli to determine the 
extent of the injury. :sL /.., V. d- T. JJ. R. R.\. Cuppa, ^u III. TrOT. 

909. NON-ACTIONABLK INCnN VEMKNCJIS. I'he ditlii'Ulty of cro:sS- 

iu^ a railroad track in a public street, thf detention of trains, the 
frightening of horses, the danger to perMins crossing tiie track, and 
the like, are inconveniences wiiicli property owners on thr street have 
to suffer, and for which thev cannot reeover in a suit lor damages. 
SUrtit v. F, 1\ d' y, \V. R. R.^)>i ill. a»4. 

910. Benefits. In estimating the damagi*s done to property by 
the ajppropriation of a public street ailjaceut thereto, to public* usl; 
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other than as a atreet, where nu part iif the privalo proi -ty is taken, 
the effbct un the whole property should be consiilered and not merely 
a part of it. If one part of the name property is damagt-d, and another 
part specitiUy benehted, so that the value of the whole ia not dimin- 
ished, then there is no uamag'e done; liiit any g'eneral benefit common 
to all other property affected ljy the work should not l)e considered in 
determining' whether the property is lieriellted as much as Injured. 
iStuiimitetoiPii V. Maxon, HZ 111. ^7. 

MEASURE. 

LIAlllLETY UNDER ORDINANCE FOR RAILROAD IN STREET, 
ttll. ISJLIKV TO AD.JAtiKNT fRUrEKTV AND BDHINKSS, Where a 

railway eumpimj coDstrucla its track along a public street under an 
ordinaDce requiring it to pay all damages thereby occasioned, and in 
Bu doing, makes a deep excavation iu front of a pi'i-sou's lots and place 
ol business, which diminishes the value of his lots and injures his 
business, Uy makintr hia place dilltcult ol acct^s and dangerous for 
teams to approach, the company, by acting imder such ordinance, will 
become liable to pay the loL-owner alUiamageit caused tu his property, 
and also to his busiueaa. «(. L., V. if 7'. H. H. H. v. Ciipps, 67 111. U07. 
»1B. iNJUiiYTo BUSiNiis-, \Mi. [■■ .1 ]■ nr)': i.:i. , ..]' imsiness is so 

seriously allected by the <-i';. ' ! :; the street in 

front ot the same, as to miiki i . :■■ .mother place, 

he will be entitled to daiiiiitii 'ii-.jness during 

such time its would Ijave brtn ir ■ ■ ■ i. ■ .i:.i iimmmodating 

himsell' 111 iiuiithiT )plin'c o! Iiii-.;ili,-- . .; : .. .imI his removw 

thf-reto. IninLi;.' -lu-li liiiii- llii' ilajii i_;i . , - .iji>iild he ascer- 

tained by jii'iiii I'l iln- ]iriiii,iiiii- ■UL.i I I ■ ■! . .'I- - which might 

1 Mil IS aisii a pi n"-]- eleiiii'ut of damage. 

1)18. Sasih— euidcHce u/ deilint hi business. In a suit by a mer- 
chant agaiiial a ruiiwiiy com]>auy lo recover damages to bis business 
caused by uiakinu '\--v -^''-ivMh-tf in iln-strci-t in front of his place 
of business, the plai:ii..: l,i.\-I i;, - lAtriii ni hi^ liiisiiu'ss in the pre- 
ceding year and til' ■:.■ >i-.ir jMir. Ilif loinpany then 
otiwred lo prove IIj-' ii ' ■-■: ■!- 'lnn' m Hii- iHisiiies.-! in which 
theplaiiilill iv;i> •■::.':.:.■ ; '.\'i'U tin- ci.iirl rcliisfil: tft/(i, error to 
relus.' Uf I M.! :' 

i)l4. '-<■-'' -I ' ' III uf daiiiaj/ns under. Where a railway 
coiii|i;iii\ i ■ I 'III in a pubhc street under an ordinance of 

the iiiwli Ki.>'i' '<- I'l' 1'^ 1^ \\i%fi ou L'ondition that it shall pay alt dam- 
iigi-a lliui 111.1} nn:iue In jauiierly owners by reason thereof, it will be 
lield hable lo Biiuh uiviicrs fur ill! damages done to ihem during the 
progress uf the work, us »vell as tor such as are eaiised by the road 
when compleU-d. it. L., V. d- T. U. R. Ji. v. Ciipjis. 72 lU. 1H8. 

M15, iNJL'iiv TH rir-'iM-- ■'■:,'. i,.-. Where a railway company 
accepts a grtinlol !!.■ i' '■' ■ ' '> !'■ ■•'■■'■'■ ' i'nlihi' atreet upon condition 
that It shall paj ii.j ■ ...;;.. |.i .(urty owners upon the 

street, a lot-owun ] iMi|iMy for damages, may 

show that Ills :^i'>f ■ ■'' ■.im' < "iiiiT of the street along 

whicli ilii' i-.u! .1 ' ■■ i !; ihiiUliLl was thrown up at the 

curin.T, >■' ' . II . , A\js eiilicely interrupted; tliat by 
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oonveniently; and on account of the frequent passage of trains, it was 
dangerous for teuos to be left standing, or to pass along the street in 
front of the store, as tending to show in what manner the property 
was injaiiously affected. lb. 

916. Where a railway company builds its road along tlie street of a 
town under an ordinance granting the privilege upon condition that 
it shall pay all damages accrumg to property iiolders on sucli street, 
by reason of the construction of the road, it will be liable to a lot- 
owner for the deterioration in the value of his lot in consequence of 
the laying of the track* and for damages for interruption to his busi- 
ness during a reasonable time in which to provide another equally 
eligible place, and remove thereto; and the damage to his business 
during such time should be ascertained by proof of the probable rea- 
sonable profits which might have been made. The property owner, if 
be chooses to remain and submit to the interruption in his business 
and loss of prolits, may nevertheless recover from the company as 
damages, the necessary cost of avoiding such loss by a removal. IL 

n 7. Ordinance— iw6i/iiy of company umler—for what injurieit. 
Where an ordinance of a town authorizing a railway company to 
build its road on a street providi's that the company shall pay all dam- 
ages that mav accrue to proiierty owners on such street by ttui con- 
struction of the road, an action will lie on the ordinance against the 
company in favor of any property owner who is injured by the con- 
struction of the road, either by depreciation in value of hLs property 
or loss of business sustained during the building of the roiid, and alter 
its completion, tit, L., V, d- '1\ H. R, R. v. Ualltr, 82 111. 2()8. 

918. In an action against a railway company upon an ordinance 
of a town permitting it to lay its track on a street, and providing for 
the payment of damages by the company to property owners, the 
parties will be governed and their rights measured by the ordinance 
without reference to the constitutional provision in regard to com- 
pensation for property taken or damaged lor corporate purposes, or to 
the common law on the subject its announced in Mtjsts v. r., Ft, \V, 
d- Ch, R, R„ 21 IIL 610, and Murphy v. Chicago, 29 HI. 27'J. aSY. 7... V. 
d T, H, R. R, V. Hallcr, 82 111. 2U8. 

919. Measure of damage. In a suit under a town ordinance 

groviding for the payment of damages to property owners occasion*^ 
y constructing a railroad track in the street, ttie diA'ereuce in the 
value of property caused by the construction of Hie road, is the meas- 
ure of damages, and this may be shown by a compcirison of the sales 
of other property similarly situateil before and after tiie construction 
of the road, or by the ditlerence in its rental value, it held lor ihi; pur- 
pOf«e of renting; but if not held for ttiat purpose, then the diil'en!nce 
in rental value would not be a criterion, lb, 

920. In such case, if there have been no sales of propi-rty of a 
cliaracter similar to that claime<l to tx; iujureil, t^itlier before or after 
the construction of the road, from which the dt^preciation in value can 
be ascertained, it is proper to resort to evidence ol tlie noise and jar- 
ring of the earth, and smoke and dust caused hy pa.^sin^ trains, render- 
ing the house, it a dwelling, uncoiniortabie, and injuring the furniturt; 
and waib of the house, as an aid to tlie jury in estimating the dei>re- 
ciation in value of the pro])erty. lb. 

921. Past, ruESKNT and futliu-: i>ama<;ks. In an action 
brought for a deterioration in the value of real estate occasioned hy a 
nuisance of a ])ermaneiit character, or which is treatt^l as [M-rnianeiit 
by the parties, all damages tor the p;ust and the future injury ol the 

Sroperty may l)e recovered, and one recovtiry in sut-h a case is a barUi all 
ature actions for the same cause. Ch,A'E,llLH,li, s.Lotb, 118 111.2u3. 
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constmutioii of tht^ road, to ri^uuvRr for all dainaf^eH. past, pre.'^ent and 
future, aud a subsequent granti'e uf the lots cannot maintain »a 
action at all for tht? proper use and operation of the road after his 
purchase. lb. 

923. The just compensation tu be made for damage to land is 
intended as an indemnity, not for nucreBsive constantlT accruinp 
datuf^es as they may aCterwards lie suffered, but fur all the lana- 
owner may suffur from all the future conseqiiences of the careful and 
prudent operation of the proposed public improvement, lb. 

924. JuDOMEJjT ON REi'ORT^^fffpd of Order and pay- 
ment, g 10. Tlie JHilge or court ehftll, upon such report, 
proceed to (idjndyo nud make Much order as to right and jus- 
tice eliall pertiiiu, onltiriiig tliRt petitioner enter iipou auch 
property, and the use of the same, upon payineut of full coni- 
peusatiou, as ascertained as aforesaid: and such order, with 
evidence of payment, shall constitute complete justification 
of the taking of Huch property. [11. S. 1H87, p 647, § 10; S. 
& a, p 1050, g 10; OotUran, p. 049, § 10. ] 

925. E.Ynri'i'iiiN. Tnlfii-! iln* .-^lalun- mi provides, it is error to 
award an i\i 'iir n^: ini ii'i- .; im.ij-. . i.-i --i,| nr tliB mala of the pro- 
ceetiinir. ' .i '.' ■ i. 

92B. I ' . I ■ .1 ■ . ; ■ - ; I M- t..riii of the iudgment 

in apriii'i'i ■Iihl- : mi ! imi nn.i. ■ "h' .n-1 of 1852 should I'ouforni 

to tliat pr.'sci]|pi'(l Liy S 10 oi iiic ma. II tl.'«iri v. R., R. I. <£■ St. h. R. 
R., 59 111. liTa. 

1)27. CoxniTioNAi,— p.i;e'-i((('iw. No eswution can issup upon a 
judgment of condemnation for the damages awarded. The Judgment 
Bhouki not be absi)lutf for thi* payment iif the sum found. The only 
mode to enerce payment is bv miindumiis. Cwik v. Saul/i Park 
Oiimi-s..m 111. Ho. 

928. EMKi'ii'rroifl. (t is error, in a iiroopflding under the act of 
1852. to iiwiiril r\iTutioii a^Minsl t.hi' I'Dnipauy for the damages 

H29. 'Ill : I'll i/iug the petitioner to 

enturuiirir. ■ [';i> uiriit of the compen- 

sation inni ■! !i' II'. ■;!■, I. ;i :■,.-. -■■..111. I lie [111 award of execution 
therefor. /'-, /'. il-./. ir /!. v. 1'. d- s. i;_ /;„ iw lu. 174. 

980. WhiTi' (hi- I't'titioiiiT has nut alrcMiiv ciit.-rrd \ipon the land, 
ihe judguu-nt Simula he thul it eiLler ii]i()ii :iiiil us>- the property upon 
payment of tin- i'iii(i]"tiMilhiii finniEl. lint whiTr it has given the 
requisite bond aiiil I. i • ■ :'■ i- I ■ nh ;ul order ik uniieceasary. R., R. 
I. it-Si. ;,. K./i.'-' '■■Ill, r.iu. 

031. Hei'okt \-. ' .( p'irt 0/ the reeord. The report 

of the dauia^'Ps u-- 'luiiient of the court thereon being 

II matter ol n-i'iirii. ■■■ .iirr of by the supreme court with- 

out a bill of exn.|.i' . , !■ :i si.p^jiy.v.Mdoiih.mm.s^a. 

932. En-iiri ... i r ..i ■ . lln-judgmentcannot be impeached 

collaterally, auil II .. . I ■■■inclusively that the party whose 

land was taken h:i~ i' . . r, . .| ..} : ■..■ joiignient and award, not only juat 
compensation fur tli<- land taki-n, but for all sut^h incidental loss, 
inconvenience and damages as might reasonably be expected to result 
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from the construction and use of the way or crossing in a lefcal and 
proper manner, and the judgment will atl'ord a complete jU8tilu\ation 
to tne party exercising the right so acquired. (J. d' A. li, R, v. H, & 
N. W. R. E^ 67 IIL 142. 

MS. Final judgment of condemnation and payment of the awani, 
▼est in the company exercising the right of eminent domain, the al)S0' 
lute right to use the land embraced in the judgment for all legitimate 
purposes. /&. 

934. Award of ExraiUTiON. Where tlie corporation has not 
taken poaaession and used the land when the assessment of the eum- 
pensation and damages is had, it is error to render judgment awani- 
mg an execution for its collection; but if the company has taken 
possession, and is in the occupancy of the land, such a ju<lgment is 
proper. 8t L. ct S. E, Ry. v. TttU-rtt, 68 111. 144. 

935. Payment— <^</t fyjiiftrs the right. It is the payment of the 
money found by the jury, and not the onler of the court, that confers 
the ri^ht of way. Such order, witli evidence of payment, constitutes 
a justitication for taking the property. 11k 

986. AwARU OK EXECUTION. It is error for the circuit court, on 
the trial of an appeal, to award execution on the judgment for the 
amount of the com}>ensation and damatres iissesseii in a ))roce(>ding to 
condemn land for a right of way. N. d-IU.S. E, Hy. v. Turmr.C^lW. 1K7. 

987. MrsT RE<-ONi)iTioNAL. No order or judgment, of binding 
force, can l)e entered in a proceeding to condemn, so a« to confer a 
present right to take or damage real instate before payment of comp«'n- 
sation found. All that can bt; done, is to enter an* order v(>stiug the 
right to take or damage the pro]>t rty upcm payment of such compen- 
sation. Chicago v. Barbuiu, Ht) 111. 482. 

938. Xo VESTED RioiiTs i\\DEK. The party seeking ccmdemna- 
tion acquires no vested riffht until the sum found is paid or deposite<l, 
and the property owner has no vested right in the dama^fs found 
until the same is paid or deposit wl. i?nt if the property is takfu or 
damaged by the owner's consent U'fore compensaticm is made, the 
owner will then have a vestt^d right in the comi>ensation when :uscer- 
tained. lb, 

989. In a proceeding by a city to condtMnn land for a street, it is 
error to render an unconditional' judgment for the i)ayinent «)f the 
(tompensation and damages found by tlit* jury. The order should sim- 

?\\y nx the sum to Ik* paid before takinj^ the proj)erty, leaving the city 
ree to al»andon the improvenu-nt, if it so ch(M»s«*s'. lilnftmiuffton. v. 
Miller, 84 111. fl21. 

940. CoLLATEKALLV— rowr///,s7>f', i/JuristlhthiU. Where conmiis- 
nioners have lN*en duly apiM)inted according to law to contlcinn hind 
for a right of way and assess damages, and have jurisdiction i)f the 
matters acteil on by them, their a<?tion will be c<m<*lusive in all collat- 
eral proceedings. 'Tntrnxtml v. (,'. d* .1. It. /^., lU 111. 545. 

941. An onler aHirniing an asst'ssnicnt of daniagi*s for propft'ty 
taken for public us<' is a judgment and a tinal drterniinatinn of the 
disputed facts and law of the case. L'ntii n-viMscd or olhcrwisi* im- 
peached, it is conclusive on the ]>arti('s as to the iju^-stions involvi-d. 
BfC^rU/gt v. \V*st Ch. Park rnms., bJO 111. 75. 

942. Costs -limithiij iritin sstsffs tn In tn,vttl. Thi* ^^'Ih ral cust 
act applies to proceedings to coiKlT-nin. and innicr it th«' rnmt ni;i>, 
after tne com 'lusi on of the «*vi<l(*n(-i'. limit thi-nnmlM-r nt tin- witmssrs 
whose fees are to l»e tax«l again.st any jjarty, not less than t wn. ms may 
appear to have l>wu necessary. * '., //. d- (^. A*, li. v. Jlmrnmn. 111. - . 
FikdNov. 11, 1887. 
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943. Ikterk^t on. iDttrest is allowable on the sum awarded for 
land taken by a city to open or pxtcnd a street, if rayment is neg- 
lected (ir refused fi)r ai) mireaaonable time. Chuiago \. Wheeler,^ 
111. 478. 

944. No inti'rest apcrups upon an award before judgment, nor can 
a party eausini;i; or irontriluitins to delay, have interest until the entry 
of thii linal jiidKineiit. Hut the judgment uptm the award wili bear 
interest. 0,oA- v. South I'urk f'ninrk,, til 111. 115. 

945. The judgment of the eirciiit cuurt on an appeal from the 
asaessmeiit of damages under the act of 1852 will draw six per cent. 
Inlernat, where patwasion nf the property is taken and retained by the 
applicant for c on d em nation. III. tt- SI. L. R. R. v. Mi-.VUntock, 68 
111. 296. 

946. iNTEnEsT— e.i¥(rMft'>7J. Wliere the property has not been 
taken or damaged, the order or judgment on the a.s.'iessment of the 
jury will not hear interest, and no execution can be awarded for the 
collection of the sum assessed. Chinig'! v. Barbiaii-, 80 111. 482. 

1*47. Interkst. Until possession is taken the compensation 
found should not bear intereHt, auti it i.s error to order that it shall 
bear interest. Houtli Par/i '•omrx. v. Dntihey.Ql UHn. 

948. I'TiitiT rr(.r..f.diuos to .■..ndnnn n^r nulilic use, the filing of 
the petite III i- i "i ■\ r.iiuiiL' ni ; 'n' iil.i.i i n . Mtnl it would be a tresMsa 
totaki'|iii- ■■ii_' li-rlained and paid. The 

owner, hi- s ' ' ^ i . ii .i.i until the damages are 

p;iid. ii- ii'! ■ " ■! 1 he land from the com- 

•'\'i. \ . ._■ ■■ ■ I ■ I III" property taken by a 

111 ■ L ■._ I I ■ I.I I 111 of the compensation 

li-.ii !■■■ I. . ; ' \ ]mt cent, from the time 

,..j„,,.,,,..ii : , I I . ■ ■ !\''>;.^,: '.» [jl. i-Zo. 

950. ;■ ■ I , ; . I . ■. :-^ lo pay for 

lands eniLi ■■ ■ 'i . ii I I I ■n-.iinable time 

afteri'ipir .■ i. ■ Ulc property ia 

si-Ith'il Hi : ..-. I ■ I -I ii, till- rorupeiisation 

:ni.:i:i!i.' i i H ■ i : i. ■ ■ ■ r ,l,.ii,;ind made by the 

, I I'l I ' ■ In (he property, although 

i! ■■:■..■■. I ■ ,1 ■ I -.jiiii has not been taken. 

9.)l. \ ■ I ■■ ■'.. ■ iii.l i.u un and the party 
aedOag .11 . ■ I- "11 I liunge of title 

h^ il.ii.i I ■ . .n.riiDney. it fol- 

lovra thiit : I ...i I 1 ;.. j.iiy tlie condem- 

nation llm ■ 
therein, un i I'l i 
Park '■-.,.. , : > I . 

9,52. Ill' I i ■-■ -inn is aeijuired of land forapark 

or otIiiT |<ni.], ■ ]iii jl ■ ■ . III! ii 1} iiL-ni of the compensation is with- 
held, it is pniprr In r''i|iiir(' llii- jiavMienl of intere-at thereon from the 
time p..,sMesMon is taken. PhUlips v. Houth Park Vomri'.. — 111. — . 
FileilJan. 2r., IShT. 

WllKN COXUKMX.V'l'lON IS COMPLETE. 

9."i3. Action viiu I'o.viuiM nation monf.y. The party seeking 
coiidi'iimation ;iei|iiire.s no title in the laud until possession is taken 
and the lunil njipropriated to the usi- for which it was condemned and 
payment of the daniages. and the land-owner acigiures no vested right 
to the condemnation money until pussessioii is taken by the other, and 
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hence can maintain no action therefi^r lief ore that time. lit crhf'/f v. 
W. Ch. Park Comrs,, 7 Bradw. ifV). 

954. Mandamus— fo ly^mpeJ i^tiyment. Where a street hiw Uvn 
laid out or extended and the dciina^s for the laud taken assessetl, and 
the report thereof accepted and con tinned, and a warrant issued for 
the collection of the asse&snient to pay for the proi>erty taken, and such 
street ordered to be opened, the parties entitled to thtMlaniaKes may by 
mancUtmua compel the city to collect and pav over the same. Uhjgiiis 
V. Chicagtj, 18 IlL 27H. 

955. Remedy to cojAsVjcvT-f stopped. In an action of assumpsit 
against a city to recover the damaf^es awarded to tlie plaintitT by com- 
missioners for lots taken for the extension of a street, Die city will Ih» 
estopped from denying tlie validity of the procei*dinf?. Vhinufo v. 
ir/iee/er. 26 111. 478. 

956. bAME -rYi,w. The owner of land taken by a city for a public 
street may maintain an action on the casesigainst the city for a bn^iu'li 
of duty in neglecting to collei»t the a.ssessments of Ix'nelits out of 
which to pay him the damag(*s assessed in his favor for the lanil so 
taken. He is not ccmtined to the remedy alTorded by mamiitmutt, 
Claybury v. Chimyo, 25 111. 535. 

957. HifillT TO ABANDON PROOKKDiNo— ;)fiW/r' rofuL The only 
way to avoid the payment of the damages ass(*ss«'d for a county ro;ul 
is tJi vacat<? the onler directing the road to be opened. Sftni/amnn (Ut, 
v. Brown. 13 111. 207. 

958. SAME--pf//'Af. The park commissioners, in condemning lan<l 
for park purposes, may ab.indon the pnx'W^ling at anytime before 
taking p^issession of the land. The assessment of daiimgfs and con- 
tirmation by the court does not invest them with the title to th«^ land. 
Btetridt/t v. W. Ch, Park Comrs., 7 Bradw. m). 

959. The pr(K*KMlings may b<? abandonnl at any time aft it tlu' 
damage's are asse8.s<*d, and before payment thereof or its di'posit for 
the owner, where the property has reniainHl unmol('stf'<l: and tin- court 
will not, in such case, compid the pavnufnt of th«» i-ompnisation by 
ma lifia m hm. f .7* i* tiyo v. Ha rh fa ?/ , >S< » 1 11 . 482. 

9tt0. i^A^iv: -tn in fi ft f Of! . Where thi' condition of th«* oni*T is not 
OMiipIied with in a reasonable tiuu', by the payment of the darnagi'S 
and taking possession of the projierty, a rourt (»f ('(piity will enjoin 
any attempt to procee<l under it. //#. 

961. Same— .v^r^V. Th»-re is no error in refusing a villajr'- P'timIs 
sion to discontinue a pro^'eedinjr to condemn lor a stre«'t, as this may 
be done bv ordinance at anv time after the a-^si-ssnn-nt. /////A Pork 
V. Dunham, Sr> III. 5»Ki. 

962. I'AYMKNT NKCE.SSAUV TO ^OMT'LHTK < 'ONliKM\ATr«>N. Th«' 

damages asse.ss«'«l for rieiit of way. on appeal from an ' rdir laying 
out a ]>ublic road, must b" f>aid lo-fop' the ro-id can U' coii-^tni'-tcd. 
Saugamtm Co. v. Bnnru. 13 111. 2<)T. 

963. Samk -r/'/Zi? tu p^^st^^i'tn. The da'rj:iL'e<< or roriipfri^Htiori 

awarded, with the co«its oj th<* cnnd'-riinatl'in. miHiI !-•' paid b<-foi«- the 
petitioner can take jkiss'-ssi'in of th*- W.A ''iridfn'ri'd. or fi'-'piiri- wiw 
right to it whatever. t\ d- .V. /^ li. v. H,ill. i". 111. lil^. 

964. The ciin-ititMti"»n ■ l**l*». 'I'"- r./- :-•■; .ir*- ti :it \\,^. •.,-;.p<-; -n- 
tion allowed for la! id Tak»-'! I-r riij':.* >-! vn-. -:.:i.. ir« (■«-«!, •?. .:,*:;, 

u|ion til** lan«l. If th*- '-'irrip'r.-r "Ti :- ^»■;■; .-.':: 'a .•-! :-.r. :•.• ': ♦ . •'.- 
paid or t»'nd»-n-d. th»- j-r.'-r •■:i:r-. -.v..; •.■ • •-.■ :i 'r<--p;i.. ./'.'"« -.i, \ 

Jolut d- ' A. H. II.. -rA I :■ J- rj 

96.^. Th** c.irj!.Titiit:'.!i .if \^\^ ■•-..- •, .♦ r— ; r-- ^ ■ »• - ■■• ' -.-i* '.u 
sbAll be mad*.' \tiri**T- irj- U.^ii > t;ik' ■. ar.'li; -«•*!. \* \- • .:].'■.-■].* .f 
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proviflioii is made for 
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»««. HAXE-park. Until the damages assessed for land ccm- 
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puBes intended. People 
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988. Where possession is lawfully taken of property condemned 
for a right of waj, the mere reversal oJ the judgment of condemnation 
without taking any furtlier steps, will not rend(;r tht; possession unlaw- 
ful and authorize a recovery by the land-ownor in ejectment. St. L,, 
A. rf- T, H. R, R. V. Kamt^, 1()1 111. 4U2. 

980. Where the c<indemnation is void for want of propter notice, 
and Uie company hiis notice that the owner claims the land and 
informs him that he will liave to sue if ho gets any tiling, this will 
obviate the necessity of any formal demand before bringing ejectment 
by the owner. (\ d^ A, It R. v. iSmith, 78 111. 96. 

990. Ejectment will lie against a railway corporation by the owner 
for land useil ])y it for the purposes of its roa<l where the land has not 
been legally condemned. ISmith v. Ch,, A, d- St. L. R. R., 67 111. 191. 

991. Under the act of 1852, where an appeal is taken to the circuit 
court, to entitle the petitioner to possession pending the api>eal, it 
must give a l>ond to the <]efendant to secure the iiayment of the final 
award and judgment. If poss<;.ssion is forcibly taken pending the 
api>eal without giving such bond, it will Ix^ illegal, and may 1m* recov- 
ertti back in an action of forcible entry and detamor. Jfitchtll v. III. 
rfr ^t. L. R. R. d' CmiI Co., 68 111. 286. 

992. Efkkct of chving I'ossession. The general railroad law 
authorizing the acquisition of lands for right of way, and giving the 
right to take poss<'H^iion and use sucli lands, diM^s not mean that if an 
owner p«Tmitsa railroad comiiany to enter iM'uding litigation to ascer- 
tain the damages, or without litigation, he will lose not only his dam- 
ages, but also the land. The owner will lose none of his rights by i)er- 
mitting the company to take possession without grant or condemna- 
Uon. /. C. R. R. V. Intl. dr III. reutral Ry., 85 111. 211. 

998. License to enter— t-reV/tf/^-e of. The men^ fact that a rail- 
road company has long be<!U in possession of land oc(Mi))ied as a right 
of way, in the absents of all other proof, does not raise a presui option 
that the owner had given a license to enter and construct the road. 
y., P. d' W. Rtj. V. Darst, 61 111. 231. 

994. Sale OF kiuht ok way- pftssissinn (us trf'tUntw of. The mere 
fact that a railway company has entered u])on land and constructed its 
road over the same and occupied it about thirteiMi years. doe.s not raise 
a presumption that the owner ha<l sold the right of way to the com- 
pany, lb. 

995. Where a railway corporation has taken possession of land 
^thout the owner*s consent and without coudeiimation. and wrong- 
fully holds the same, the law alTords the owner two remedies -an 
action of ejirtnient and an acti<tn to recover the value of tlie land. 
Umith V. f'h., Alton d- St. L. R. R., 67 111. 191. 

996. Mandami's -to romp* I mnit* tnnathm. After a railway corn- 
pan v has obtained the ])Ossession of land for its right of way, and is 
in tlie use of it, mandamus will not lie to compel it to institute pro- 
ceedings to condemn the lan<l. lb. 

997. E.TE<TMENT hnarh o/romlttiun. Where the owner of land 
gave a railway company a written agreenuMit tor a conveyance of a 
right of way over the samt', which containtitl an irrevoeable li<'*'nsi* to 
enter and occupy a part thereof as ;i right of way; htlU, that tlie fail- 
ure of the com|>any to p(;rforni conditions subsequent nnch as fencing, 
affordt^l no grounds for n*voking the license unc com- 
pany entered and made its road, andheiicit theow 

possession of the right of way in eje<*tment fork 
ditions. Morris v. /.. Ji. d- \V. Ry., 76 111. 522. 

998. Grant of kigut ok way— on/y by 

—9 
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companir, in conveying a tract of land, reserved a strip on each side 

of ii» track, and anotlinr strip crossing the first, far rallrosd pnrposea, 
upon wlii<ih another coniiianv. snme sixteen years afterwards, laid the 
track of its road by permission: Held, that the reservation in the 
deed passed no title, legal or equitable, to the latter company aa to any 
of tlie stri|i nut ai;tiially occupied by it I. C. R. R. v. iTid. <t 111. 
Cnnt ml Ry..m m. 211. 

999. l'o\iKr.<!iiris—<^.i-ti'7it/'f. Where a railway company constructs 
its trai'k nvirthi' l-ni-l :<•' -va l■^-■^ :iriH i-virt« imililingH thereon without 

any wriiti'^ '■''•' ■ i i ' ■ n-' 'Tirlose the same, its pos 

session m' i . , ■. n.ciipieil, lb. 

lOlMl. i: ■ , I 'ii- statute providing- that 

streets. ,\<' ., i- ■ ;i lunpfriy certified, &c., 

shall 11]" T.i- I- . ■ -, ■■. 1. 1|}, lie. iloes not apply iu 

favor III' !:!■ ~ii, till' rL-servatiiJu ma 

deed uf a i ■■■ - :n-rfi[>lin^ to a diagram 

li">i I ; ■ ■ . . . • I .. ;:,.haser of land 

■ ' '■■ ■ 'A iiiuiut linving 

..■ ■ .!., >. .■ .1. ... ■:■ ■■ ^...- L u-y^iiw of the 

J< ^^1 iiilr, ui.Liiii,i;ii . ji'> iiLLi III .i^.ii[i,.i iht M.Liijidii t l'i>r the lam] go 
tortifiiisly taLen and iieuiipii-U. t'/,. d- lowu li. li. v. Hupkins. DO 111. 

10(12. TF.r.K(»RAfn .■i>-A\'f.vi\—f,f the rifihli iir,,,nrr.d. A tele- 
aT3)ih etiiii|>;mv. liYthi- c'liiuli'tiinatiiin of laini for its use, doea not 

;i ■' 1 1 ■ :■■ : ■'■ I 'i-i .i ri', i -iii ■,. .i-,,. j :.,| ,|[iv otber purpose 

11: I . ■■ li. ■ .ii maintain and 

!■ . ■ ■ I. i : ■ ' : . ■ . i-iirposes. Thia 

lii' ■ .1! - Liii .■: -I 'I ■■ I'. . i;ii I .ii"iii ■ III -r 1 1|. «in'ii iieeessary 

(.i>ir)ii-Uiiel ri] ii<|riii Hie line, uniiii' a^ lillie ilaiiiiiRe us poHSibie, but 
m.l Lli.' iidhl 111 oiiUi\aU' lliii gnfiiud. Tlie only t-xcliiMVe right of 
oeeii[ianev is lie- [jriiaiiil i.eeapicil by the poles. Loi-kk V. Mnt. Union 
Ttl. '■-,. mli III. HH. 

10li;{. 'I'lti'-r v--^ „./'"■''-' '■ '■'.'/■IF/./ niiiini'i. Trespass iinun 

.■l.ni-.'n,, ,f ' ■ 'Ml.-. ,■■,111.1 I 1^ i-.T ,,,^i ,ii:.i,i;,i,> by tlieinvnernfland 
fur eiili^^i.. _' .. . I ■■ ,!■■. iinhT'Tliiitr poles Ibereon 



reiiiM-i- hii (iMi|"^iL\ , Liii.i Miij, rl.uiiii^'-- a-: U<- iiiiiv liave snstiiined by 
the anlawfiil iiel. rj.., .si. /,. d- lfe../t,„ ii. R.v. GaUi, — 111.—. 
Filcii Mareli li^i. 1h87. 
lOD.'i, Ky\ i-'i'T (<v ■iri".\iKvi'— /«iK,i(/iiy titl'-. .^ jndpment of con- 

reiiltini: li.i;,- ■ ^u ■' i i,.. .i-n .i ■ ■ iii i : ii.,l,^ i ..i l.-.ttie f.inner land 

areeo<<']-> ■, ■ ■ i n. :■.' ■ i i i ■■'■•■'. 

ItKlii. i:i . I ■ ■>■> I ■ ■■ , .■ -■I ■■ . I ■; ii.cuHtreet pro- 
vides tirc ■■ ■ ■ ■ ! ■ ■ . I I 1. ,1 street, or the 

3tri«l isli.i; ii^ i ■■ ..i'. ■ I.I revert t*> the 

grantor, -I : n l m ■ -.i, - 1 fi'i, the land'by 

virtue 111 -...I r .,i..-i' >A,,i i.Mii, I -I. ii|,,>ii :;M[iri:,i prindples, 

without .M" ii M.-.. ivil,.,a. /hh„ ^. U. /,..,,,. <, 111. im, 

1007. I'.vssi.Ni. Ti'i'i.K. ihe liiiul judgment of the circuit court 
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approTing the report of the commissioners appointed under the gen- 
eral law of 1859, relating to plank roads, etc., passes the title to the 
land condemned to the corporation. 8kinner v. Lake Vitw A venue 
Co^57IlL151. 

1008. Divestiture of title— ^^r^^^^. Where condemnation of 
land is effected for a street, the damages assessed and accepted by the 
owners, who thereby give their assent to the proceedings, an(i possession 
is taken, the title is thereby divested from such ownei*s, notwithstand- 
ing errors in the proceedings. Hees v. Chicago ^ 38 111, 322. 

1009. The proprietor of land over which a railroad passes, after 
condemnation, lias no right to build a fence on the right of way, or , 
make cattle guards along the road. A. it- S, H, R. v. Baiif/h, U 111.211.' 

1010. Compensation — to whom vaid—persoji,s entitled— attaeh- 
ini/ creditor. Where a creditor of the land-owner has attached the 
land and obtained a judgment, payment of the money awarded in a 
proceeding to condemn, to such creditor, not exceeding liis judgment, 
will be a payment to the party interested, in accordance with the stat- 
ute. C, B. & Q, R, R. V. Chamberlain, 84 III. 3:«. 

1011. Rks Ai>,i vdtc at a— Judf/mtiU, An adjudication upon an 
appeal from an award of commissioners, that the condemnation money 
belonged to the partj appealing, is conclusive upon all the parties to 
the original procee(hng, although they had no notice of the appeal. lb, 

1012. Naming the parties to be v aid— trubsequejit adjudicor 
tioft. In a proceeding to condemn land under the act of 1852, owned 
by several persons as tenants in common, where there are adverse and 
conflicting claims by tax titles, attachment and judgment liens, it is 
sufficient for the commissioners, under § 6, to state in their report 
separately, the compensation to be paid for eacli lot of land, leaving it 
for the court to determine in regard to the rights of the respective 
claimants to the money awarde<l. lb. 

1018. Foreclosure. Where mortgaged pr<)j>erty is condemned 
and appropriated to public use, and the compensation awardeil t<^ the 
owner or mortgagor exceeds the sum due on the mortgage and is not 
j>aid, it is not projHjr on bill to foreclose, to order a salt* of the prem- 
ises. The sum found due sliould be ordered paid out of the condem- 
nation money. Colehour v. Ntate i:iacinys Iti.stitiitiou, UO 111. 152. 

1014. A railway comi>any se(^king the condemnation of a part of a 
lot for the puriKwes of its road, has no cause to complain of an order 
of court fixing the comi)ensation to be paid, and directing tlie money 
to be paid to the treasurer of tlie county for tlie b«»netit of the owners 
of the proi)erty affected or those interested in it. Such an order does 
not determine who is entitled to the compensation awarded. Ch. d- 
W. Iiid, R. R. V. Prmsing, 96 111. 203. 

1016. Mortgaged property. Where tlie property of a mort- 
{^agor is condemned for public use an<l the compensation to be paid 
IS assessed, the holder of the mortgaged debt will be entithnl to be first 
paid out of it the amount due him, and the mortgagor the balance. 
Honth Park Corns, v. Todd, 112 111. 379. 

1016. Owner unknown or non-residkxt. If the owner is not 
known or is a non-resident, the money should be paid into the county 
treasury for his use. If paid to one not entitle<l to it. tln^ court will 
comi>el its {layment again to the rightful claimant. The commission- 
ers awarding the compensati(m have no authority to determine to 
whom the money shall oe paid. lb. 

1017. Landlord and tenant. A lessee is entitled to compensa- 
tion for his unexpired term before he can be deprived of the use of his 
property. But if his term expires before the final hearing, he will 
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have uo interest ta be taken, and csnnot have compensation for 
improvements. Si?ireiber v. Ch. it- if. R. R.. 115 lU. 340. 

1018- Aft«r service, a tenant, cannut by taking a new lease, not 
before securect by contract, acqiiin^ any new rig'ht.H to compensa- 
tion. III. 

1019. I'mler the statute, the eon ipensation awarded, is reijiiired to 
be paid, wtlier to the person entitleil to it. or to the county trt^aurer. 
It is error to direet its imymenl into court to await further proeeed- 
ings to determine who is entitled to it. Mri_'oniiii:k v. W.vh.l'ark 
Corns.. 118 111.655. 

10S0. The compensation, for which the public is liable in condemn- 
ing land. iiiu>t L'li ii> those who ore entitled to the property itself, in 
proportio;i :i!| i i -■■. ■ n! interests. Cfiiruj/o v.Garriiy.' lirailw.474. 

1021. i . \ . . 1 KNAN r. As between landlord and tenant, 

theoonJi ii ■ ■ ■ . ■ . ili"'.s not operate as an extinguishment in 
wholeor:; -i. but tho tenant remains liable to hisland- 

lorrt for '.ii' ' ■- 

10S2. \ ; .1 A tinaiit is entitled to receive from the 

public I.. . . liT sii much of his leasehold estate as is 

appropri.ii . ' i ; :i-i', Tlie l;iudlorii's compensation should 

be diniiiii-M> ii I'l I'H-- ■ :!.'■' \>ri'iin- "t' Mie lease-hold estate only 
by such aii ^llJllll<^; i- ■ ■. .'■■■. -i .,u . ■ i -it the actual rental value 
of ihe prriiiiM- i\< ■ '- -...., 

lOS:!. Till' ■i;i;i ■-■ , , n, !,■ .-i j;iil tenant respectively 

are tlu' n->iilT-- ..i ■. : ■ ■ i .i.-.-- -.-.ii,- ;ii--' aiiil lin'iiuse theEiggrepate 
a»e-Mi,ii;; !■ ;i ,. Ill iiitirc \alue ni the iiro}>erty taken, the 
pulilii- )■ ■■ ■ ■ _ ■ . i>iLdemniilion. hiis such an interest therein. 

th;u it !i I L iro]iera|iportionmeut of damages between 
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I02S. 1 "lis- v.— .TUN niTi'RE ' <>s-DEMSATio\— (rftv/"jw. Where a 

raihi'ad i> l,i,:iied .im! ,.!..rat'>d i.i\.T l.mii of an es'ate without con- 

il' '.i-.iV":; ■ : ■ ' ■■ -i !■ 'j ili>' rl^-lit of way. the taking and 

.1 ■ L trespass, and on judicial saletbe 

-■ ■ L . .; ii|;i!t uf way, passes to the pur- 

■ .■;- " ■ ■■■■■■■i;. . miiriisation for the land taken and 

ujiii.ii;i> 111 iiijv i;i;iin ..p iIlv I'Liri ii"! tiikell. nn :i procveding to eoo- 
deuiu. < h.ii- l-un H.H. \. H:}.k!i,.^.Wl\\.3\^. 

JUDCMfiNT. 

matt. AwARii ii>N-Ti:rKi'. Iti a condemnation proceeding, tlie 
COinniissj.nifi-s, :itler ^i.--^--iui.'llirvalueiif Iheestiile :ind theimprove- 
ments therco. furlli.r .nvanl-l idat if llu- iiiiprovrun.-nt should be 
retainnl by ilie M«ii,.r ii>r thn-*- monihs, there was no damage 
fri>in ihe iiUiTrupiK'ti m his business, and if he should retain th« 
pt«sessiouioriw.i un'iitiis. ilien thf da«iagi-s toilie busiiitss were tix«d 
al ^l.OO. and if tie stiould retain the piiss^wiou one month, at $3JJ0: 
U'hi. that ii reMidttiththerailwax'compiinv when to take possessitia. 
and th^it it it uvik p..:'>e>sion withlo liirre months, it would hawta 
pay the daiiuitres nanieil. but that t lie ow ner could not foree it to U ' 
poiisc^ioii iti any time he might stlect. and then recover the d 
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provided by the award to l)e i)aid upon his having' to ^ve possession 
at that time, and if the company did not take possession within the 
three months it was not liable for anv dania^ee. Ultnnon v. Ch JI. 
d: SL P. Ry., 79 III. 501. 

1027. Arbitration— et^/^o ret ;wf;7if ofatranL A submission of all 
matters in dispute with regard to a right of way claimed by a railway 
company over a party *s land is sufliciently broad to embrace an award 
as to the building of fences and crossings as well as the payment of a 
sum of money. Xo judgment for a sum of money can l)e Hindered on 
such an award, hut it may lie enforced under § 8 (»f the stiitute re- 
lating to arbitration and award. Kankakte d- a, W. R. R, v. A//nd, 
SBradw, 511. 

1028. BiNDiNrj FORCE ('(tJlaferallt/, The n»cord of a condemnation 
proceeding where the jurisdiction api)ears, is competent evidence and 
cannot \te impeached collaterallv for errors or irn*gularities. (J, cC- Ch. 
Union R. R, v. Pound. 22 111. 399. 

1029. In trespass for removing a fence to op(Mi a road, the proceed- 
ings to establish the road cannot 1)0 attacked collaterally for mere 
erri)rs not going to the jurisdiction, and parol evidence to show the 
jury sulopted an improp<^r basis in the assessment of damages, is iniid- 
misslble. Hankifis v. raliorray^W Ui. \w). 

1030. PiiEsvMrTiON IN FAVOR OF. Where the court ae(|uires 
jurisdiction under the act of lsr)2, by the i)roper notice, and the filing 
of the petition, its subsequent action in ai>p()intiug commissioners 
will N» presumeil to U» correet, and that th»»y liad tin* requisite quali- 
iK^tions. C, Ji. a- V. R, R, v. rhnmhtrhdn, «4 111. 3:W. 

1081. Collaterally. The report of tlie commissioners of tlie 
djunages assesse<l, under the act of ls52. became fmal and conclusive 
upon the partitas in all (*ollat<'ral pnxvedin^s witliout it appearing 
that notice ha<i been given of the tiling of the same with the clerk. 
It will lie presumed notice was given. 76. 

1032. ActirrK'?<!EN(K in. Where the parties aequi«»sce in and 
ratify the award, it will be conclusive in respect tc» the interest 
claimed without regard to tlie giving of a notice. Ih. 

1033. FRAi:i>i*LKNT--n//V/ inJNuithm. Where a railway com- 
pany proce«*ds to condemn for its own use. the road and track of 
another <hfintn railroad cnm]>any. conccaliniiT tli«* oivjcct and purpose, 
and giving no notice, and the wiiol** j»ro<'«M*<Iinjr sliows it to lie t*:e 
carrying out of a scheme for the fraudulent and inequitable purpose 
of getting possi*ssi on of the latter company's right of way and road, 
without making compensation, a court of equity will ri'strain tlu^ 
taking of poss4*ssion under sucli fraud ul«'nt procet^ling. ('in., La*\iXr 
Ch. R. R. V. Dnuvilie d- Vhi. R*/,. 75 111. 113. 

1034. CoLLATKUALLV— '/-/or 'I// ////' of jin,itnfiji;/s. Where the 
verdict of a Jury, in a proceinling to condenm land for a public road, 
shows on it> face that benefits were allnwe<l atrainst the value of the 
Land taken, it will render the onler establish injr thi* n»ad absobitely 
void. Such defect g<rf*s to th»* jurisdiction of the commissioners. ////.C- 
lop\.Finrh,'^J III. 171. 

1035. rosT.s. Kxpenses attending an assessment of damages for 
right of way include costs, anil they stand th^ samA •• the damages, 
and must Wr paid befon^ possession can be tal CVi.d* 
3/i7. H. R. V. Jinll, 20 111. 2IS. 

1036. Cross petition —«r?r p 
show, §11. Any person not made a 
by filing his cfobh potition, setting f 
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or has an interest in property, and which will be taken or 
damageil by the projKised work: and the rights of such last 
named petUioiit'r yhall thereupon be fully considered and de- 
termine.!. [11. S.18S7, p.&47. ^11; S. AC, p. 1051, §11; 
Cothran, p. (Ui*. See notes to §9, anli. gg 760-765.] 

1U:17.. AvrEM^—trhculieg ami practice on. §12. In all 
cases, in either the circuit or cctantj" cnurt, or before a circuit 
or countv judge, an Hiii)eal shall lie to the supreme court. 
[K. S. ls?7, p. (U7, S 13; S. A- C, p. 1051, § 12; Cothran, p. 660, 
S12.J 

103H. As Til riBI-IC KQ\l>—ii •iHttti-iH of dn mages. A persoQ 

whose litnil has \nva taken for a roa.f has the right to Ite heard upon 

the qiii'Stioii -if il:iniaL:('s iiji-iii an :iiipeal to the supervisore. and it is 
error l>> 'li^ii;:-- '■■■ ai'j'i-il. ;inii the timde of appeal is not cliaiii^ by 
the tail i'.:' "■ '-■. — '"ail is upon a ci'unty line. Deitrhk v. 
Hhjh-ru:, ■ ■ ■• .: '.-. Ti', 

Hi:j9. - ; ! !>:i t. umiti in '•otam-i4. Tenants in com- 

muD iii:i; ; .i; ■:. .:i' -i i ■ '1. Imt parties having ill flerent interests can- 
not, TlifV lEiii-t nr"-''i-iUfsvi'!irateapi>t\ils. Saii'/iiiii'iu Vo.v. Broum, 

1040. >.»ME .'/'/i. m I i;//it -.r"'*- Xci appeal is given to the owner 
nf land fruiii an urdi-r i>f itu' loiiiify court Uiying out a publiii roiul 
until the oiniii ,iYdi-\-> iln' I'uad lo U' <>|wnni. nor ran land Ije appro- 
priated lor a mail uniil ~i'rli ■•nWy has l«-rn luaih'. lli. 

1041. Same '■■/,■■ '.<;.. ri,. „illrjii.'t!r.. The land-owner on the 
trial of ail ai>i>r'al. lake- liiruiliniiaTiv.. iindmustprnve the title to the 
lanil ami -Imw thai h<- will >usiani ilamage liv the constniction of the 
road. *lhi>.'i..ui<l> i-.d,L.'(iiUint. /'.. 

Mlii. SAiU:- <!■'•■• 

dietiiin anil ]iriii'n-ili . _ ...._. 

anioiinl ui' iliedaiuiiiti'-. Ill"' iiropntly of the road ia not involved. 

H(43. ."'A*iK— I I'f-i ill fi'"''iti'io. The eiruuit court may tDiguire 
into thf rf-iiuliiril* uluI valiililj i>l ilie pi'ofeediugs. and if the county 
coiii't hii^ iiriii'i'<'di*ii illi'inilly or wiiliout lawful authority, the fircuit 
cuiift should ii-iiTsc the order and leave Ihe county court to proceed 
anew. / tj. 

1044, SAJ1K-M...N. rill' 
jssLl(■l-l■sslMllvprl'^.■l•ulell.a 
HP>sfdis 11 sinveNiiiil iiroTciition. /'■, 

104.1. >AMi: •■/■"■■III Vi lull I '••!■/. An appeal does not lie from a 
decision oi tlircouiilj loiirt riiufintjrl.i <i|>i>nanil construct a road. /fc. 

104li. A- ii>i-i \M> KMAi>, .\i , II II' iTd,Ti>f:ipproval of the report 
ortli.-i-..ri,i. i--,.i .-■•-. ii.|.. ■.■■■! jr. j. I ti .■■.■.■ii.-rallaw of ISdU. rela&ng 
lo plank, L ■ . .- ;■■.,,-]-» rinal judgment from 

tt'hh'ti ;lii i i ■. '■ -uiinlliiy the act providing 

toVtli-T,.|..,. !.,;, ,- ■■ -.■■■ a .;.]■■ il .T writ of error. SWtt- 
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1048. UiOHT OF WAY— law of 1845. Where the charter of a rail- 
company provides for the condemnation for right of way under 

act of March 3, 1845, an appeal will lie from the assessment of the 
oommiflsioners. Austin v. Belleiyille & Illinoistoion H, R,, 19 111. 310. 

1049. Same — right to dismisa proceeding on. On the removal of 
» proceeding to condemn land for right of way, by appeal or certiorari 
to tihe circmt court, the company seeking to contlemn has the right to 
clismiss the proceeding, and it is error to refuse leave to do so. JoUet 

CJh. R. R, V. Barrows, 24 111. 562. 

^ 1 OoO. Same— 6y certiorari under statute. Where an appeal is 
" ven from an assessment for a right of way, and the land-owner has 
i^ot had notice of the proceeding in time to take an appeal, he may 
^^^ ve a trial de novo by certiorari under the statute. Ih. 

1051. Same — width of road flxed by report. Upon an appeal 
from the assessment of the commissioners under the charter of the 
Peoria & Rock Island Railway company, to the circuit court, the 
rej>ort of the commissioners is the foundation of the appeal, and the 
^''idth of land therein described, must control. P. ct- R, I. Ry. v. Bry- 
<^nt, 57 111. 473. 

1 052. Costs oi^—law of 1852. On appeal from the assessment of 
^ja.tiiages under the act of 1852, since the adoption of the new constitu- 
tion, tne land-owner should not be compelled to pay costs, if tlie assess- 
ment is confirmed or not increased. People v. McRobert^, 62 111. 38. 

1053. Questions involved— fiY/e to land. The circuit court on 
appeal from the aw^ard of the conmiissioners can consider only the 
Questions decided and reported by them. The question of title is not 
involved. P., P. & J. R. R v. Laurie, 63 111. 2(U. 

1054. CJONSTITUTIONAL RioiiT. An appeal lies from the judg- 
ment of the circuit court condemning land for right of way under the 
J^ of 1852. This is a constitutional riyht conferred by that clause of 
^he constitution defining the jurisdiction of the supreme court. iSt. 
^. <t 8. E. Ry. V. Lu^, 63 111. 523. 

1055. Service of notice of. In a proceeding to condemn land 
under the act of 1852, for the right of way of a railroad, notice of an 
appeal by the land-owner from the award of the commissioners to the 
circuit court, served upon the attorney of the railway company, is a 
nullity. Hartman v. Belleville cf- a Fallon R. R., CA 111. 24. 

1056. Widening street. An appeal or writ of error lies to the 
final judgment of the circuit c^urt in a proi^eeding to condemn pro])- 
erty by a municipal corporation for the purpose of widening a street. 
Hyde Park v. Dunham, 85 111. 569. 

1057. Questions involved in. An order of the county court 
made in a proceeiling to condemn lan<l for a right of way after the 
allowance and perfecting of an ai>i>eal from the final judgment to the 
supreme court, authorizing the petitioner to enter on the premises 
pending the appeal, will not be involved in the ai)peal. L. S. & M. S. 
R. R.\. Oh. d' W. Ind. R. R., 100 111. 21. 

1058. An appeal will lie directly from the county court to the 
supreme court in a proceeding to condemn land for right of way for 
a railroad under the eminent domain act. Kankakee ct Senera R. R. 
V. Htrant, 101 III. 653. 

1059. § 12 of the eminent domain act expressly gives an appeal 
directly to the supreme court from the judgment of condenmation, 
and there is nothing in the practice act that takes away this right. 
P. d- p. U. Ry. V. P. & F. Ry., 105 111. 110. 

1060. Separate appeals. Kach separate owner is entitled to a 
separate appeal. Johnson v. F. & M. R. Ry., 116 111. 521. 
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1061. FiNAi- oaT>ER—d ismism! uf uross claim. Where a cross 
petition nied in a pTuceticUng h) condemn under the eminent domain 
act, whicb tarings Wfore the court and states a claim of ownership or 
interest not stated in the original petition, ia dismissed, the order of dis- 
missal is tinal as to the rights claimed under it, and an appeal liee 
from the order of dlsTiiisH.il. Johvjion v. F. d- M. R. Ry., 116 III. 621. 

1062. Same— '/i.v^'W((((i« '•/ the roinjinimiHon. After judgineat 
of condemnation awarding the payment ut the compensation assessed 
to a party as th« owniT ol tlia property, a .fiiliBequent order directing 
the p.iyment iit' the c oni I eoi nation money into court to await ils 
further order as to whom to he i>aiiJ, is such a linal order as may be 
reviewed by appeal or writ of error. McL'ormiok v. W. Vh. I'ark 
Comrs., IIH lU. IS5, 

1063. ExEi.LTOK— tiEiu*. Where the land-owner dies pending a 
proceeding to condemn his executor winiiot appeal from the judgment, 
unless he has some Interest in the laud liy tlie will of the deceased 
owner. If he has no such interest the heirs alone can appeal. limoer 
V. 6'. (fr 31. H. It, 93 111. 2tiJ. 

I 'nder a firmer statute, review of 
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18H7, p. 647, S i3; H. .t C. p. 10,'32, S 1-i; Cothraii, p.fJ50,§ 13.] 
issMSsTiJs j'infliiiii iivjital. Under the act of 
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' imlKment thiit may lie rendered. Posses- 
.'liii^^ an :ii>peal without giving such bond, ia 



I'ossKSHyoN rESTiiNO api'eal — Con- 
V': Id cjise^i ill which coinponaiv- 

■ - III" ■]'■-. ii:|. il tliG party in whose 

■ ; i: ;.[.ii:il sucli jjnicfecling, 

_, ii:ivi> tlie ritrlit to enter 

■.\\ L.j. .11 . iiiiiiiig into hoiul, with 

111 1 1] I- |iai I \ iiiti'rcstwl in such com- 

■ tl)i' |i;i\nuiit ol' siic-li compensation 

. iukI in case of appeal 

ito like homl with np- 

i|i]ii-ovi'il by the jiidge 

had, and executed and 

by said judge. [R. 8. 



condemn:! M' 
thcapi":il. I 
spcur-' ii:i I 



AND Eminent Domain. 121 



illegal, and may be recovered back bv forcible entry and detiiiner. 
Mitchell T.IIL d- St. L. R. R, d: rv>«/ <'o., 08 111. 286. 

1069. Compensation — pnijmrnt to (umuiij ire(isHm\ kc, 
§ 14. Payment of compensation Rcljud^ed may, in all cases, 
be made to the c*)unty treasurer, wiio shall, on demand, pay 
the same to the party thereto entitled, taking receipt tlujre- 
for, or payment may be made to the party entitled, his, her or 
their conservator or guardian. [II. S. LS87, p. 04tS, gl4; S. 
& C, p. 1052, § 14, Cothran, p. (^i50, g 14. 

1070. Record — of verdici and judgmenf, ^ 15. The 
court or judge shall cause the verdict of the jury and the 
judgment of tlie court to be entered uj)on the reconls of said 
court TR- S. 1887, p. 648, S 15; S. cfc C-, p. 1052, JJ 15; 
Cothran, p 650, § 15. J 

1071. Repeal. § 16. All laws and ])arts of laws in c(m- 
flict with the provisions of this act are hereby ro pea led: 
Provided, that this act shall not be construed to repeal any 
law or part of law upcm the same subject passed by this 
general a8seml)ly; but in all such cases this act sliall be 
construed as providing a cumulative remedy. [11 S. I'^^l, 
p. 64S, 5 KJ; S. & a, p. 105:}, gl(); Cothran, p. 650, S 1<> ] 

HKNKVOLKXT IXSTriTTIOXS. 

An Af't for the further protection of tho Htati> Int^titntion;*. Approved and In forco 
Mar«h 9, 1mi7. 

1072. Lands of statk ixsTiTUTroNs not taken, ij 1. 
Be it etincled hjj the Peojdr of thr Slftte of Jllinoi.^, rcjfre- 
ficnfed in the ffeneral (tsiiemhli/, Tliat no ])art «)f any land 
hereto jfore or hereafter conveyed t(» the state of Illinois, for 
the use of any l)enevolent instituti«)ns of the state* (or to any 
such institutions), shall be entered u])on, Mppropriate<l or 
nsf.Ml by any railroad or otlier conipaiiy for railroad or othrr 
purposes, without the previous <»onsrnt of the general 
assembly; and no court or other trilmnal shall iiavenr entiT- 
tain jurisdiction of any proeee«ling instituted or to be iiisti- 
tuted for the purjjose of appropriating any sucli land for 
any of the purposes aforosaid, witimut sucli ]>revions(*niisent. 
[Laws 1W)7, p. 1(15; K. S- 1SS7, p. (US, j} 17; S \ ('., p. 105:J, 
S 17; Cotliran, p. TioO, i? 17. 
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CHAPTER 82. 
LIENS UrON EAILHOADS, 



1073. Lien on vropehty ^or mnivrinl, supplies, labor^-^, 
&c.. § 1. Be a mw.lvd l,if Ihv people of ihi: staff of Illinoi^^, 
reprt'nentrd in the i/r'nend <isst;ittli};/. That all persona wh— o 
may have EiiniiHhed, or who shall hereafter furnish to au_ _y 
railroad cortMiration now existinR, or hereaftei- to be orga i' i . 

ized under the laws tif this state, any fuel, ties, lUHterie ], 

Buppliet<, or aiiy other iirtii'lo or thing neoessnry for the iv n i - 
Btmction, mainteimiii'e, uperation or reiiairof snch roads, t^^y 
aintracit with said coriioratioii, or who shall have done bi^^hiI 

[)erforined, or sliiiil hf-roiiftiir do and perform any work <- "■ 
abor for rturii rniistnii'tiou. nniiiiti'naiici', opei'/itinn or reps ir 

by like i-ojitnii-l. shall ii^ piititli'd t<> In- paid for tlie »anie ^^ 
part of th.' I'urn'jil fxpmsi^s uf said n.iid: and in order ^to 
secure till' >aitii'. >]iall \\n\f a lii-ii u|i.iii all the property, re^=tl, 
piH'soiial aial tui^f-d, of waid railroad corporation as agaii»«-8t 
siii'ii railrnad, and as against fill niort^ageH or other lie— MB 
whicl. sliall ;„vni,. after tlio .■oiaaionc-nieut of the dolive ^r>- 
of saidarli,'l,-s, nr tli- roaiiaf no.-aa'nt of Haid work or ]ah(=--^r: 
ri-ori'lr<l. .nit shall Im' n,nii.i,.|ir.'d » ithni r-JN uionthn aft=i-*r 
sm>)i .■Mi.tiartur nr lalmn-r sluill havo cniiii.h'li.d his <-nnt.rt-»ct 
with isaid railroad ,-.npnndi.>i). or attL'r siu'h lahor Hhall hf»-^e 
been perforniiid or njaturial furnished. ri'iiWH If^71-2, p. 2'rf' ^'- 
R. S. 1S87, p. S5-i, S 5r.; S. <t C, [)• irm. Sr>2; Cothran, p. 9^, 
§51. J 

107*. LfEN-/.-/' '-.■'..'.''' <. ■'■-.;/ ..,',:■;, ■■,..„'. i'i,i-.|i..i-» is 

given only Utr wAh:',i .. ■ ■ \- l'*'-V 

3s)«ned,in ciinstrind' .■■!■■. ■ i..;»a. 

IBieloanur nii.ni-.\ p. i :,.,i:.,.,- ,- ,.■! ■■ ,,..■.! lo 

thf'statitiejriviUK' iIm-m. n. ' . ,i i , a; /.'. ,. /u. /, ..c,i,, ,>. ui, [W.. 

lOT-l, .\ [laitv, hIh' af the ivipifst of a railway rmiipanv, takes ■>? 
iUcfi-lJliiMti-siif !iiiii-l.ti-ihii«s Kivm to its lalmrora ami otliers for th* 
liiianlinK «l' hamls, jm m.l intitl'il In any lien. lli. 

t07H. AssiuNMK.VT. Till- iieimi' a labor? r upon the roail for th* 
HHia iliw iiiiii is nut, a«sigiialili' at liiw. The lien la fnfoTceable only ■" 
equity. tl>. 

1077. I'vnrr, m'tofIhi!!. Vndr 
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: of mortgage made after date of such last delivery and before 
ng suit to enforce lien. C. & A, R, H, v. Union Rolling Mill 
Su. S. 702. 

0. Statutory lien held not waived by special contract, that the 
ictor shall -have a lien on the rails till payment ; nor to give 
beyond the time within which the statutory lien sliall be en- 
, when the purchaser fails to perform the conditions upon 
that credit was agreed to be given. Ih. 

81. Sub-contractor — laborer —lien. § 2. Every 
n who shall hereafter, as sub-contractor, material-man, 
)orer, furnish to any contractor with any such railroad 
ration, any fuel, ties, materials, supplies, or any other 
e or thing, or who shall do and perform any work or 
for such contractor in conformity with any terms of any 
act, express or implied, which such contractor may have 
with any such railroad corporation, shall have a lien 
all the property, real, personal and mixed, of said rail- 
corporation: Provided, such sub-contractor, material- 
)r laborer, shall have complied with the provisions of 
ict; but the aggregate of all liens hereby authorized 
not, in any case, exceed the price agreed upon in the 
lal contract to be paid by such corporation to the origi- 
ontractor: And, provUled, further, that no such lien 
take priority over any existing lien. [R. S. 1887, p. 
i 56; S. ife C, p. 1533, § 53; Cothran, p. 936, § 52.] 

5. Lien doks not extknd beyond suB-roNTRACTOR. The 
f giving liens c)n railroads does not extend beyond snb-contrac- 
One furnishing materials to a sub-contractor has no lien against 
Iroail company or its property, Cairo rf* tit. L, R, R. v. \vat807i, 
531. 

1. l*KTnios—mn.H show the necessary steps taken. In a pro- 
K by a sulvcontractor to obtain a lien against a railway company 
>rk and materials f urnishe<l according to an agreement with the 
al contractor, it must appear that all the steps required by 
itute have been taken. Cairo d* St, Louis R. R, v. Cauble, 4 
f. 133. 

4. Release of, by contractor. A release of all claims to a 
^' the contractor to the owner, is a waiver of his right to a lien, 
u* sub-contractors taking their contracts subject to the fuHUl- 
>f the original contract, are e([ually bound, and not entitled to a 
Whitromb v. Kustare, 6 Hradw. 574. 

5. Of Y.\wniV.Vi- relation of sub-contractor to general con- 
r. The work in a general contractor's contract Was required 
pTforniKl in such manner as not to relieve him from the 
hate charge and responsibility of the work, and were such that 
inpany might forfeit i\w. same for the nefflect to put on a suthcient 
to complete the work in the time stipulated, or to re<iuire him 
kt' up l)alance,s due to th(^ laborers or persons furnishing mater- 
supplies monthly. Hvbt, that the relations of the sub-contractor 
general contractor were such that the work done and materials 
ihed under sub-contracts could be regarded as mattTials furnished 
or done under his contract, so as to enable those furnishing the 
to enforce a lien against the road. Hoiomtm v. Nicholson, 113 

4» 



jvsi'^^^'"vtv*^m- 



124 Eailroads, Warehoubeh, 

1086, Where ii general eontrautor for building a roj. . ._ held liable 
to the cnmpnny to protect it against liens of laborers and materi&l- 
mi'n, in a contrnet siili-lHting fi^ part of tlii" work, reaerveil the optioXi 
to rfliiin ill liis mvii liiinds llii' aiiioiint of estimates, or such pfctt 

IIm'i. ..1 1- 'ii' :ir- i; .1. . ]i ri. .-■- i.'v, ..!fi p ,v the laborers and other 
!■■ I :,■ !■.,.■■■ rj^i. -uuount thereof as so 

I ■■ L ■ I ,■ ',1.1- may keep back eefci- 

in.i'.-.iii.' riir ■..ri'i !■■ ,,;i.i ]■ n it -.ut.ondebts incurred li J 

hiiii jii iilieiiipiiri:; in pi'iinrid his siili '■iiiilrai;ti and in so doing tlie 
geni^ml cuutrautiir eanniil In: utiargud n itU nirddliiig in hisnffairs, ao^l 
such gijiieral mutrartor may make such payment through the siil> 
contractor as his agent, or I'ly any other agent, fb. 

10H7. Notice op lien -mpj/ nf cmitrnd, icheii to be 
serrc'L S •^- ^l"" person performing such labor, or fumiBli- 
in^ such material, shall cause ft notico, in writing, to be 
served nn the president or secretary of such railroad corpo- 
ration, substantially 08 folIowB, viz: 

To , nr Pi'l.ml, (orisTOrelBrv, BBthnclL-oniitj-lwIof the : Yon««hero»V 

ooKllerl thM I m.i (..r li.vs iip-n) .■mi.l^veii in nn « HiLnrvr (or h»vP fnrntoliwlBnP: 

plk-s, nil till' i.'ib.<'g.ia> li.'l rmorfor Uif uiiil lln.l I hIiiU Imlil all tbo prupertT <>' 

If tln'i' ■■■i.ii : ;■ ■■■. ■!' iri;; bi'tween theoriginal 

contniciiT' ■ - ■; . ir i!. I i:il-iiian or laborer, * 

copy lit' ^iLrli C' 'ijlr .('L. il il:'' - ■LiiiL' i';iu liL' obtained, shall l>^ 
served with sucli unticu iind ;ittiu;ht.'d thereto, which notio® 
shall be served at any time, within twenty daya after the coxn- ^ 
pletioii nf jiiifh Biib-rnntrnct, nr such lalior: Prorided, tb** 
no lien ~li.i'i liiii-ti !ii CiHiiriiC ;iiiv iiersmi pi^rforming smcb 
Iftbornrf. . I mmI iiuiil siirli iinti,-,.sliallhavebeen ' 

served ^i- I ■! l-i- ]..>Mr,l n-. Iii-ivinafter provided- 

IE. S, 1^-7. ;. --.■.■_>. ^ ,-,7; S. ,V (' , p. ]:,:-14. g o4; Cothnm. P 

1088. NOTKIF. TO eilMPANV ESRENTIM.— .W^'/lleHI.^/ <lf pMtloT*- <** 

to n-ilh-v. A siili-wutrai'lor in uiit i-ntitlpd in a linn, unless hecoiO" 
plie-iwiUi Ih.' -italMti: ill jrivit.- nnti.T (ti ihi' roTiipiinv, A pi'litio" 
sb.>wi,iu'lhMiliii-..fan..t).'.. >vith ih. ■- .!■■' u,->,...ii .■....■rioK 

th;H Ul..-l'l-''=-"l''"l 'I'l'l ^'■'■[■'■l-l'*V'>l' 1!" ■■■■ il' *'^ 

failiiiii'lof-liinva riL-'hl til Ih.' liim. '-v.. . ,'.■ ■■' / ■m-V; i: ■, i.,<tf'^ 
85 111. 555. 

1080. Same -'■')))// «/ vrntrwl. (lopy of siib-con tractor's '-■"ntr*^ 
must aet'ompany th(i notini, hut a I'opy of tlie nmtract bi'lwpcn tfjf 
original cnnlrai'tiiv ami tin- pompanv nt^il not he attaclied ther**^' 
ClU-n & lit. i.iml^ IL li. V. lUuilih; 1 i'lraiUv. VXA. 

101(0. AVhkn" notice to he filed with clekk— reco**" 
OF SAME— WfiT'/i'ii;/ copy in jtra^iiUml, d'c. ^ 4. If neitl*^ 
the ])resident or the secrotary of such railroad corporafc*^ 
shall reside nr cun Ixi rmmd in. the county in which the Bt»''' 
contract wan niiide, or labor iierforined, the laborer, nr P^rS^"^ 
furnishiiif; labor ur Tiuiterinl, shall file said notice in the o^*^ 
of tlie clerk of the .-ivcuit court; an<l the clerk of the circi*** 
court shall tile and kee]* a record of said notice, and caus^ 
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y of the same to be mailed to the prcsidejit or secretary 
aid company, for which he shall receive the sum of twonty- 
oents, and said clerk shall kee^j a list of the names of the 
sons so claiming lien, nnd the names of the corporation 
iiist which such liens are claimed. [ E. S. 1S87, p. So^, § 
S. & C, p. 1534, 8 55; Cothran, p. 0:57, § 54 | 

091. Action for sum duk — joindeu of paiitiks— y/Ziwr/ 
nscript of juafice in circuit court, § 5. If tlio money due 

person having given notice as aforesftid, shall not he paid 
hin ten days after the money shall become due and paya- 
, then such person may commence suit therefor, in any 
art having jurisdiction of the amount claimed to be due, 
linst the corxH>ration with which the original contract was 
de; or he may commence suit, as aforesaid, against such 
Iroad corporation and original contractor jointly, and exe- 
ion to issue as in other cases. If execution, issued on 
ginent obtained before a justice of the i)oace, shall be re- 
Qeil not satisfied, a transcript t)f such judgment may be 
an to the circuit court, and spread upcni the records thereof, 

shall have all the forcti and effect of judgments obtaincnl 
he circuit court, ami execution. issued tlienton as in other 
is. r R. S. 18S7, p. 85:;, § 51>; S. it C, p. lo;]!, § 5(5; Coth- 
.p. 937, §55. J 

0U2. Attorney's fke — /o he ta,red as costs, ^ 0. 
enever any suit, so brought, shall be dettirmin<»d in favor 
he plaintiff, the court shall allow, if befc»n^ a justire, J<5, 
1 a court of record, ^2i)y attorm^y's fees to b(» taxed as 
ts. [ R. S. 1887, p. 853, S CO; S. tt C, p. 1535; § 57; Coth- 
, p. \m, § 5() 1 

093. FAILUliE OF Ol;l(lINAL CONTIiACTOK TO COMPLETE 

ituact; rETlTloN nofirr and decree. ^ 7. Should the 
Ijiual c<)utract^>r in any cast^ fail t<» complete his ci>ntract, 
^ l>erson entitled to a li«*n, as aforesaid, may iile iiis iieti- 

in any court of record, in any county through which 
»roatl may be cojistructiMl, against thei-ailroad corp»)ration 

1 the contractors, setting forth the nature of his claim, 
I the amount due as n(?ar ns m«y be, | juul | the fact that 

contractor has failed to complete his contract. The clerk 
*Hid court shall thereupon ciuse a notice to be publislied 

four successive w(?eks in a news[)Mp»'r printed in the 
Hty, setting forth tJiat s;iid petition has b»'<'n lih'd, ami tJie 
e when the writ issued on tiie >;Mn»> sIihII Iimvi' ]n'Ou nind<» 
iiriiable, and all persojis »'iititl»'tl to lirns under this act 
Venter their appearnnrr flinl intrrph'.'iil in said ejnisr. and 
'"€ their claims adjndicjitid; ;iiid it >\\i\\\ br tin- duty *■{' tJie 
*^, in case the petition«-r or chiiniants, or eithi'r of them, 
^blish their chiinis, to enter a decree against said curpor- 
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atioii aud original cnntrnctur, for the aiiiouut to lich th cw.__j 
persona BO estiiblisLing their claims (ire r6S|;>6cti' y mtitled,^ J, 
and Buch dt^iTee shall have the same force ana iSect B^^^ 
decrees in other cases, \n. S. 1S87. p. 853, § 61; 8. A C, p.-^ 
1535, S 58; enthrall, p. DUB, g 57. ] 

1(194. LiMiT.VTioN- .s»// in ihrvt; vwiil/is. §8. The lie^^^ 
hereby created hIihH ccnitiime for three months from the tim - . e 
of the performance of the siib-cimtriict, or doiuf; of the wor ~ k 
or faruishiii^ the luateriid as nfore^aid, except when su^^St 
Bhall be eoininenced by petition as aforesaid, and in sac^ Tfi 
cases all liens shall l)e barred by decree entered in bu(^s-~Ii 
cause. \R. 8. 1887, p. 853, §62; S. A C, p. 1535, g.59; Cotfc^- 
ran, p. 938. g 58.] 

lOdtV TiMii OF KILINU I'KTiTioN, The statiitu provides thut t^tne 
lien siiall roLitiniie tor threi' niiinths fn-m the time of (lie pf rfomiaa^^M 
of till! work, nr fiiraisliiiiK' the uialcrial: anil siiit to enforce ft iiuh li-^^ 
must lie Ijejfun within tlin time limiLei!. '.'. rf- St. L. R. R., v. t'aui^ Me, 
4 linulw. 133. 

1096. TJKCRRi-:. Shnulil be a>;innst the i-ailrnnd and the origic^ol 
contractor, and thi.' hi'n .shoiilil only I"' Hifori.Til anil tlie projmrlv of 
the conipuny sold in ilelanlt of paviiu'iit. within a ilav to be lixed *>J 
the conrt. lb. %'i. r.-iii';ili>ii, Si'i- H. S. r-l.iip. i:(l. g n. iind llieref«-»re 
omitted. 



(CHAPTER 110. 
PILMTICK. 

1097. Action aoainst uailway roMi'.SNV- ii\ ir/ial rmi^^fs 
bronght. g 2. * * * * * Actions against a railroaiU or 
bridj^e conipaiiy, may be brought in the conuty whore ^ts 
principal nfiice is hiciitcd. or in thn cimiity where the cau8» of 
action Hccruiid ..r in anv cmintv into or tlirongh which its 
road or hrid^i' may rnn. [I.inv.-^ of 1^77, p. 14(i; Law* ot 
1871 2. p. ;JUS, S '■^;' 11- -S- I'^vS?, p. IITI), Sj 'l; S. A- C. p. iT^d, 
§ 2; Cothran, p. KHK), S 2. See Laws 18(11, p. ISO, § 1. ] 

109>*. Sw lin!<t:.l v. I'll. iX- Aiii-'-rn R. li.. 15 li!. 43K: l'e;ria fm. 
Co.v. Witrm:,: 2K 111.4211: ///. '■.„. K. ft. v. N/i-uirlm/'-n/iS 111.289; 
Minrral P-int R. U. \.K<.i.i.. 22 111. W. 

1099. Seiivu'e ON I'oui'oiiATioN ri-liirii of /nililictilimt. 
§ 4. An iucorpiii-ated company may be served with process 
by Iriaviiiy a cojiy therpnf with its jiresideut, if he can 1« 
found in tlii' coiiilty. in which tho suit is brought, if he shall 
not bi' foniul in tlic county, then by leaving a copy of the pro- 
cess with any i-jcrk, si'cretury, iiiperintendent, general ageut, 
cashier, principal, director, engineer, conductor, station agent 
or any agent of .said cnnqiauy f«iund in the county, * and 
in case tlie projier olhcer shall make return upon such process 
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he cannot in his county find any clerk, secretary, saper- 
adenty general agent, cashier, principal, director, engineer, 
InctoTy station agent or other agent of said company, then 
I company may be notifieil by publication and mail in like 
ner and with like effect, as is provided in sections twelve 
thirteen of an act entitled, "An act to regulate the prac- 
in courts of chancery," approved March 15, 1872. [ R. 
»7, p. 970, § 5, as amended by Laws of 1877, p. 146, which 
h1 the portion after asterisk ♦ ; S. & C, p. 1777, § 5; 
Iran, p. 1091, § 5. For service from justice of the peace, 
R. S. 1887, p. 822, § 21; S. <fe C, p. 14iO, JJ 21; Cotlirau, 
J8,§2L] 

DO. Showing party skrved is vMEsiw.ST—ffmvndinf/. On 
o fore<;Iose mortgage, the suniinons aKHiust a ))ank was returned 
fd by delivering a copy to F. M. The slieritT was allowed to amend 
stiirn <iiit of ctmrtby adding that F. M. was president of the bank. 
. that the ainenduient was proi>erly allowed. Mont'jomery v, 
v/. 2 Gilni. 581. 

IM . A N A < i KST^nf foreign ra if tray cnm])any. I f rai Iroad coin- 
^ having their ofticrrs and otrictnj. do business, and have agents 
property in this state, service of process may be made ii|:H)n such 
ts in this state in the same maimer as iiimn agents of local cor- 
:ions. Mfntrnl Pnint R. R. v. Kvt^p, 22 111. <.». 

>2. AtJENCv MAY UK DKNiKD. If the fact of the agency is de- 
the return of the oMicer as to that, is not conclusive. This should 
It in issue by plea in abatement. Ih. 

18. What kind of agent. The service of i»rocess upon any 
t other than the law agent of a corpt^ration. is sufhcient, if 
nly uiadt; and returnwl. Vh, A- R. /. R. R. v. Frf/, 22 111. 333. 

M. On puesidknt. Whore a corporation is .sued, the service 
[<l l>e on its president, if he resides in the county in which the suit 
.>ught. ///. d- Miiis. Tf/. ( 'o. V. K^riiw dy, 24 111." 319. 

).j. HETruN. The return must i)e positive as to the service on 
resident, anil the slieritV must lake tln^ responsibility of determ- 
r the fa(*t. To serve the writ on A. H.,as president, is not in com- 
ce with the statute. Ih. 

W. When on aoknt. Process may be served up<m an agiMit 
.•orjwration in any county, j^rovided tfn* president of the company 
not reside in the countv wht-n^ the proeess is issuwl. Ihnria In^. 
. Warner. 28 111. 12t*. 

>7. A court has jurisdiction over a corporaticm of this state ))y 
ce upon an agent, although its principal place of business may \k\ 
lifferent county from that where the agent was served. Ih, 

18. O.v (BOUNTY. In suits against a couutv the process must be 
il upon the clerk of the countv i-ourt, and the serving must hv at 
nice. Kaii*^ ro. v. Vnun;/, 31 ill. VM. 

)!>. Out ofcoi'ntv. Where the action was ]>n>nght in the 
tiff's county where the ca\ise of aetion acerued, against a eorpo- 
n of the stat4\ having its principal otliee in another county, and 
wof ]»rocess was made upon the presjih'ut in sndi foreign county: 
. that the service was insullicient to give jurisdiction, si* f)li* n- 
«*. rVi. V. Ihnui, ir, 111. 211; I iis. Co. v. Ilnl.gruf,.. 40 111. 122. 

10. In such case the proci-ss slumld lie sued out to llie county iif 
laiatiil*s residence, and if the pre.sident does not reside, or can- 
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not be found therein, It mav be served upon any other ati^nt of the 
QOinpatiy fnund JD t!ie comity, Hiiil a return of suult fatrts will give tho 
court jui'iadictioa. Id. 

Ills. On auknt. In ordtT that n retiini of aervice on an agent 
inav 111) held good, it iiiiiMt show tliat tlm prt-sident of tho company 
did not reside in, or \v;isabsi?iiL from thui'ouuty. St. L-.A.&T.H.R. 
R-y-lhirmy^Al Ill.3Ma 

1113. MvNic'iPAi. coiiL'oiiATioNW. Inau action gainst a iniinici- 
pal eui'iioriitiun, .sf^i'vit-t.' upon thh iiiiiyor and city dt^rk was held sudl- 
deut. The eetieral statute has uo application to such corporations. 
People v.Cuiro, W 111. 154. 

H14. Ajisknch of pi:esii>kn't. A return of aorvice upon the cash- 
ier of an inTOrporateil coirqiftny showed "the president not found in 
my county, he being a non-veslili'iit." Hvhl, sTillirient. Htmt v. Tyler, 
5rt 111. -m. 

1115. .I^^TI(■Ea' suMMiiKH. A justice's gaiiiishee autinnons was 
returned, "served Llie within liv reailing to tlio within named company 
therein .Ian. 15, IfiTU." Hehl, that the servief? was a nnlhty »nd gave 
the court no jurisdiction, (iniiiii T'lwer J/, (t Jf. ct Traii-sp. t'o.y. 
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not be raised by plea in abatement. Such a plea does not furnish a 
better writ lb. Contra, see Mineral Point /?. R, v. Keej), 22 111. 9. 

112S. The return of a sheriff on a summons agralnst an incor- 
porated company, tliat he has **S(*rv(^l tlie within named company by 
reading and delivering a copy thereof to A. B., president of said com- 
paay," shows a sufficient service on the company. Rock Valley Paper 
Co. V. Nixon, 84 111. It. 

1124. Agbnt OTiiEU THAN PRKSiDENT. To authorize the servico 
of summons against a corporation upon any ollicer or agent other 
than its pi'esident, it must appear by the return that the president 
cannot be found in the county; and even when^ this fact appears, a 
return of service on A. H. ''as secn»tary*' cannot be sustained. It 
must be stated he is secretary of the coiupany. Ch. PUtninf/ Mill Co. 
V. Merchants' Nat. Bank, HVi 111. 587. 

112.S. AoENcY OK kokefgn cokpouation. In a suit against a 
corporation created by an act of conj^ress, not residing or doins busi- 
ness in this state, service of procc^ss upon an agent appointed oy the 
land commissioner of the coriK>ration and its trustees, whose business 
is merely to receive and transmit offers lor lands and to assist in 
making sales, will not give the court jurisdiction, such person not 
tieing an agent of the corporation, in tlit; sense of the statute. Union 
Fac. R. R. v. Miller, «7 111. 45. 

1136. Abatement to retikx. A f-orporation may put in issue 
the fact of the service of i)rocess upon it by plea in abatement, and 
thus c^mtradict the officer's return, which is only ;>r///iayV/r/V evidence 
of the truth of the facts therein recital. ViiIon Nut. Rank v. First 
Nat. Bank, JIO 111. 56. See Mineral Point R. R. v. K'ijK 22 lU. 9; 
Hollotray v. Freeman, hi. 197; iSihtrt v. Thorn, 77 111. 43; Protection 
Life Ilia. Co. v. Palmer, 81 111. 88; C. tfr *S7. /. R. R. v. Holbrook, 92 
111. 297. 

1127. Agents ok FOREKiN ('oki-oration. Where a foreign 
cor|K>ration does liusineas and has ag»^nts in this slate, with property, 
service maybe had upon sucli corfK)nition thrnuiifh sn<*ii agents or 
officers doing business here, the same as upon domestic corporations. 
Midland Pac Ry. y. Mr/hrmid. 91 111. 170. 

1188. Hut where a foreign coriK)ration dofs not transact its busi- 
ness in this state, and lias no otlice or a^^cnts located in this state, 
service of process upon one of its otlicers or ayrents wliil(^tcni[)orarily in 
this state on private business, i>r passing through it, will confer no 
jurisdiction on the courts over such corporation. lb. 

112». Si'FKiciKNCY OF UETiKN. A slierilT's returii of service of 
summons against a railway coriMuation was: -Sciit. 4, 1H72. served by 
reading to and delivering a tru«^ (.•oi)y to (\ I)., a dinM'tor of the 
defemiant, the president of the deffiidaiit not nsiding or ix'in^ found 
in my county:" Hfhl, on bill to enjoin tin* collection of th** judg- 
ment, that the return was sullieient and jra\«' the eonrt jurisdiction 
Cairo d- St. Louis R. R. v. Hoi brook, 92 111. 297. 

1180. Foreign coRroRATr<»N. Foreign cor)K»rations dr>ing busi- 
ness in this state are liable toi)esued the same as doincxtjc corpora- 
tions or citizens, an<l ])rocess may )»c served upon Us a tents in this 
state, and the word "ijroces.s" in the jiracticc act j-mbraces prncc^s of 
every kind including garnishee i>ro«css. ll'innihul <!• .S.'. J->.srj,/i j{, u, 
V. Crane, 102 III. 249. 

1181. Interested DiRErTon. ( )\\ a l>il] by a dinetor of a i)rivatc 
corporation and others, stockliohlers anil creditors of llje corjioration, 
tlieonly service on the corporation was l»y lenving a ropy of the suiu- 
mons with the complainant director, the return Matirn; that '*the 
president, clerk, secretary, superintendent, general ;igent, cashier and 

-10 



principal of said company not found." The b _ed that the 

prt:»iclent and all the other Uirectors and offlcera of the company were 
no o- residents; Htkl, that the service as to the corporation w^ void, 
the director with whom the notice was left, being a party complain- 
ant in the suit, and the service being void, advan^ge might be taken 
of it on eiTOv, as well its in the tiial court. St. L. & S. Coal & Mining 
Co. V. EilwaT'U, 103 111. 172; Ht. Louis tt Sandaoal Coal (E- Minijtg Co. 
V. Siutilocal Colli d- Minim/ Co., 11 1 111. 32. 

1132. SiirFiciKNCV OF liETuitN. A return to a summons against 
a private coriior;itioii was aa follows; "Served this writ on the 
within named defendant, 0. S. E. U. Co., by delivering a copy thereof 
to E. N. K.p direi-tor and treasurer of said company, the president of 
said compariv not found in my county, the 2dU day of November, 
I8h3." H>-ld. tliut thi- return was cood, lilling the requirements of the 
statute, ch. Si-.i-th'iiii! i:hi:lri': Uridtrground Co. v. Cunyilon Brdkt 
Hho^ Mininf. ("„„ 111 111. aW. 

1133. \'\.v.\ IN" AiMri:«KST. A defendant corporation may plead 
in abitiiii' i:i i- i ■■■■■. nc of process by contradicting the sheriS'a 
ret\irn; ni .m'is n material issue and is properly veriflftd, 
itiseri.ri ■■ .■ ■■i from the fiies. lb. 

1134. ^oii .. ■ / i,h--y. A plea in abatement by a corporation 
to the jurififii'iiifiL ovi-r us person, showing its organization under the 
laws at this state, and itn it'iiresenlntiou by its pre.sldent, naming him; 
that at the time of tlie issuing and service of the suinmotw the president 
wiia a resident of the cininty. and not alisent from the same, and that 
the servK'i- w;is not iii^uli- iii"'" l"i'i. iiresenta an iniioateiial issue, and 

i9 ohnoMi'ii- I" ■I'lii I'. \-i ii'.t I Hitting in issue the return that the 

aheriffw.' i . ■ -■■' ■ \ ■ h^'iit in the county. lb. 

lilt.) 1 <:. I < . " ' 11.'-. .Judgment against a foreign cor- 
poration liiiiij 111' I' ■■■ III li.i-- -^1 111* upon service on their agents, Is a 
personal uin' ,iiid I'ljiiriusLve in uther stateM. Penn. Co. v. Sloati, 1 
Urmlw. mi, 373. 

iViti. This section applies to foreign corporations doing buBineaa 
ill this st;df. n.- 

I Hi 7. Ill" -; ,ii:-' ji:.'- j;i ^ I i^ri' ^iri i.-r iii;iy be made upon a cor- 
ii ■ !■ . .1 ' :■ ■ ■■■ I.I' I -^ ivith the president, secre- 

i .1 ■ ■ ■ I v; if not, then by leaving 

.iik, &c., of such company 

!■ ; 1. ....... .;.L..L> I ■.!■.( l,isses. and service upon 

L ;;,ii\ iij --iLvi.i iijH'ii ilic iiiher: and before service 

I., .-. . i. I hi- i-.i. nil! iIm>s will ciiiifer juri3diction.it must ap- 

|. 1 :. I liiit Mi\ i.'i' rmild iml tje h;id upon persona of the 

III -I .1 .■-■ ■■' /.„ I", .!■ 7' //. /,'. /.*. V. /iii'i-<:,n. -.i ISradw. 118. 



li;)'.». :si..r\i.'i- 111".!! a ii.^. , . 11.. liiii-^iny whichatatesthat 
llie piv>Mli';-i .■■ '(li' ■ ■iii|.l; -■ II. ; .. I I :]ii . i;y of A, hut fails 

[ostali-i^ .... I.. . . ■.\ .-i. -. Ill i,s brought, ia 

insuiliri.'iii :/ ■- i ■:■ i ^^ ^■^•^. 

II. M, •> - . ' ■ . -I-, I, II ^iiiiess instate. 

'iS. r; ■' ■ ' I I ! II ui\--> |n\ivi(iea that when 

■■i ' ' ■ :.. 1. 1 III. - 1- - ; I, tins slate, the agents last 

... I.. M. li. I.. .!■ I .mil til continue for the pur- 

;... I ..I . 1 .1-1 . .Liiil service must be made 

ijl>.iii -'J u \i--\ .i.--i.L-:.ii.'.i iL.'i-:it- III tl ompany, and the sheriff 

t-.ikis ii|ioii hiiii.-ii'li lliii n'siiiiiisiliility of ileterruiiuutf whether service 
is actually made upon au oHluer of the company, lb. 
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1141. Who meant by last designated agent. The statute 
evidently refers to the agents last acting in the entire state, and not 
such as may have been dispensed within any particular county where 
the plaintiff happens to reside, provided others remain in the jurisdic- 
tion upon which service can be made. /6. 

1142. Foreign corporations doing business in Illinois may be sued 
here in the federal court though the statute has provided no specific 
form of service. Wilson Packing Co. v. Hunter, 8 Biss. 429. 

1148. A foreign insurance company doing business in this state 
may be served with process under the above section. Johnson v. 
Hanover Fire Ins. Co., 11 Biss. 452. 

11441a. Domicile or residence of railway company. See 8. 
dr yf. R. R. V. Morgan Co.. 14 111. 163; Bristol v. Ch. & Aurora R. R., 
15 111- 436; Mineral Paint R. R. v. Keep, 22 111. 9; St. Clair v. Cox, 
106 U. S. 350; Bank v. Earle, 13 Pet. 588; IState v. Mllto. &c.,Ry., 45 
Wis. 579; C, D. cfe V. R. R. v. Bank, 82 111. 493. 

114^6. County in which to be sued. Bristol v. Ch. d- A. R. R., 
15 111. 436; Winnesheik Ins. Co. v. Holzgrafe, 46 111. 422; C, D. & V. 
R. R. V. Bank, 82 111. 493. 



CHAPTEE 114 

INCORPORATION OF RAILWAY COMPANIES. 

An act to proride for the incorporation of associations that may be ori^ni/«»d for the 
purpose of coofltmctinfi: railways, maintaining and operating; the saniH; fur prescrihine 
and defininK the daties and limitinti: the powers of such corporations when so or^anizecL 
Approved and in forc« March 1, 1872. Laws 1871-2, p. »W5; R. S. 1887, p. 1000; 8. & C, 
p. IWi: Cothran, p. 1136. 

1144. Incorporation — purpose and power— nV;^/ to oiim 
and operate roads. § 1. Be U enacfed h}f the people of ike 
stale of Illinois, represented in thegener(dassemblf/, That any 
number of persons, not less than five, may become an incor- 
porated company for the purpose of constructing and operat- 
ing any railroad in this state,* and that any and all railroads 
or transportation companies authorized to be incorporated 
and transact business in this state by virtue of this act, shall 
be and they are hereby authorized and empowered to purchase, 
own, operate and maintain any railroad sold or transferred 
under order or powers of sale or decree of, or sale under fore- 
closure of mortgage or deed of trust, and corporaticms here- 
tofore organized under the provisions of the act hereby 
amended, their successors or assigns, shall have and possess 
all the powers and privileges conferred by this act. [As 
amended by act approved May 11, 1877. In force July 1, 
1877. Laws 1877, p. 163. Amendment adds all after as- 
terisk ♦ E. S. 1887, p. 1000; S. <fe C, p. 1907; Cothrau, p. 1136. ] 

1145. Horse AND dummy roads. It is doubtful wht^thor tliia 
law has any application to "horse anddiiinniy railroads." Chapter M, 
R. S., entitled, "horse and dummy railroads." doi\s not provide for the 
incorporation of this class of railroads. Wiggins Ft rry Cn. v. E. St. 
L. Union Ry., 107 UL 450. 
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1140. Incokpokation — as a vortneeting road. A company may 
OFgauize under the general railroud law to conatruet aroad exclusively 
witliln thp limit*! of a t'ilv. for the jjurpoae of transferring freights in 
railroail •■urs ln'twi'i^ii tfm different depots, wharehouaes, elevatora. 
maniit'iiii.ri;. ■ ,\. . I 111 I ;ir.' or iiiiiy be on its line, or may be reached 
by itsliit. I , ■ , //.. 

1147, ' ■ "I \Hl>}—ef>^-t on lawnf 1S49. The general 
railroad ;ii i ■ l-i.', ■■ ..n :ts it provided for the formation of railway 
conipaiiii-s, wiis n<H. alirofjatcd by the constitution of 1870, and a cor- 
poration organizpil iindi?r thiit law in 1871. followed by a user of cor- 
porate ftiinchises, is a li''. favto corporation. Cln., La Fay. & Ch, R. 
&.v.Diin.ii: Yin. II. fl., 75 111. 113, Mil. 

1148. Piiiou LAWS— ;■-,.- r.', 'I'll. |M.i', i-ii-nof the general railroad 
law of IS-IH, prohibiting' riiil: ■' riiij; cities without muni- 
cipal CDUsent, if not ri'i"-.!!''. i . in i)y the act of 1873, is 
wLolly soby tiieiict ofMdu-! .., i-".":. .. A- W. ImL R. lt.\. Ihm- 
bar, 100 El. no, 12S, 

1149. IscOKPOuATiON- uiiilur /uriiiir laws. Under the law of 
1S4'J, a railway ci>Mipaiiy was not fully organizM and entitled to exei^ 
ciae ail its powers until the nuite aud termini of ita road were approved 
by the li;gislatur['. iiinh^i-tilrr v, Mu^H A Atliinlic R. R., 13 111. 1. 

114!)'i, Tlr- All:. I i.i ,'v .Ml- .- ii-iji Railroad Company was a valid 
and siili- ■ . ... . ■ ■ Lf lull power to construct its road, 

I'e'tph- ^. i.' ■ ■ /, . II . l|ii. 

iii'.tii. '■''■• "\ lb''fiiarter have been complied 
with, thi- I' ■ ■ I ■ II ■'.■M : 111 II I'xistf-nce, and those of 
theei.niii:i ■■ ■ ■■ i ■ i:. Ill.;n)9. 

lllii'. 'I.. ■■ ,v[tlistandiug the constitu- 

tional |iiii\ ,-!■ ii I \,i i'l. ;,■ 1. 1 .-iL I I ■1^,1 ctiiiiiring general laws for 
such pui|)n>.:-.. uiiiKiiLi iiii) n-ciLiil 111 |iu-ii[iiiiie. JohtisoH v. Joliet a 
Ch.R.R.,zn[\.2\>Z. 

1150, OiciANizATios— fa/oje lieiti!/ ahr'>gule--i by constitution. 
Acts and steps tiiken by cdrjiorators with a view to organize prior to 
the adoption of tin- i'^>ii,;iiiiii inn ni" iSTn ii.^iri. >,iifMi'ii-nt to show corjw- 

rate existence ami I'l ■ i-.m .i ■ :i:.[-. ■.■;!■ ...i rin.i under S 3, Art. 

11, of eoustitutimi. ' , ,■',■./,'„ 112 111. an. 

1150(1. New <<■■■: . ■, i .-, \;i act provided 

that parties inlcrr-,i. . I ■ i i i ■ iinpaiiy, on pur- 

chase at the Irush c-' >,il. , -;.■ ■ ■ i ' ■■ .1 ililfcreut name 

from the old ivpiM|i;ni_v, aii'l I. ■ ■ ■ ; ■ ■ ■ . liimriite powers, 

ftcgiveiL 1(1 the r)|i| (TiuLiuir i r. . . . ■ lilers no rights 

in the new litii', Mini diil ii^i !■ i .;.■ ■ ■ im i.. ]iay the debts 

of the 1 lid mil*; /li /./.IhM lii. .ni i L.-.iiid ,i mn inri". ration and was 
not !i n'-<irKaiii/aiiiin I'l llir i^ld ujic. iiiid IliaL the new one took its 
purcha.'^esiilijei-t t<i iii> lleu>, vMe|ii siuli a,>i were [laramount to the 
trust deed. JI-th"" ''<•■ v. Tlr,m<is.'i>; HI. 120, 

nr.]. IM- i-M m ,ni;|.,,r:\nn\ siiiU.h,.! . „ii„i, ,.,n,,. An or- 
gauizatinii m . n i .■■!:■■■ ■ ■! !■■ .i-- , ■ ■ , ■■■ ii.r. ii. 1 1 i 
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PtqpU ▼. TrugUe9 of Schools, 111 lU. 171. Curing defects in organi- 
zation. See post 1464, 1465. 

1152. Abticles op incorporation — recording. §2. 
Sach persons shall organize by adopting and signing articles 
of incorporation, which shall be recordeil in the office of the 
recorder of deeds in each county through or into wliich such 
railway is proposed to be run, and in the office of the secre- 
tary of state, E. S. 1887, p. 1001; S. & C, 1908; Cothran, 
p. 1136. See post 1173, 1206. 

1153. Articles — their contents, § 3. Such articles shall 
contain: 

First — The name of the proposed corporation. 

Second — The places from and to which it is intended to 
constmct the proposed railway. 

Third — The place at which shall be established and main- 
tained the principal business office of such proposed corpo- 
ration. 

Fourth — The time of the commencement and the period 
of the continuance of such proposed corporation. 

Fifth — The amount of the capital stock of such corpora- 
tion. 

Sixth — The names and places of residence of the several 
persons forming the association for incorj)orHtion. 

Seventh — The names of the members of the first board of 
directors, and in what officers or persons tlie government of 
the proposed corporation and the management of its affairs 
shall be vested. 

Eighth — The number and amount of shares in the capital 
stock of such proposed corporation. 

[B. S. 1887, p 1001, § 3; S. & C, p. 1908, § 3; Cothran, j). 
1136, §3. ] 

1156. Corporation — <r//rw hroiufhl info e,risfi*iirr— gen- 
eral poivers — evidimce of incorporation, J} 4 When the 
articles shall have been filed and recorded as aforesaid, the 

Krsons named as corporators therein shall thereupon 
come and be deemed a body corpomte, and shall thore- 
npon be authorized to proceed to carry intoeifVct the objects 
set forth in such articles, in accordance witii the ])rovisions 
of this act. (a) As such body cor])()rato tlioy shall liave 
succession, and in their cor[K)rate name may sue and be 
sued, plead and be impleaded. Tlu* said cor[)oration may 
have and use a common seal, which it may alter at ])leasure; 
may declare the interests of its stockholders trausferrable; 
establish by-laws, and make all rules and n»gulatioiis (l(»(?inod 
necessary for the mangeniont of its affairs in accordance 
with law. (fc) A copy of any artich^s of iiu;or))oratioTi tiled 
and recorded in pursuance with this act, or of tin* record 
thereof, and certified to be a copy by the secretary of state, or 
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his deputy, shall be presumptive evidence of t incorpora- 
tion of such company, und o£ the facts therein stated, (c) 
[R. S. 1887, p. lOOl; S. & C, p. 1908; Cothran, p. 1137. 
(a) See next section, (b) See post, pp. 1157-1165. (c) See 
post, pp. 1166-1171 (c).] 

(A) WHAT CONSTITUTES A CORPORATION. 

1156. When inlokpobation is oompleth— record iny of arti- 

Lien 1 ho reuunhcK ot the article.f of incorpuration seems essential to 
the corporate e\i4tfiice Btif d iUeg R B v Cary 2h N. Y. 7B; 
//,(/ Buma I J/ ' \ H Him > 46 Ind 142 ffunty Kansas&M 
, I J I I I I I iX \ R R y Plumas ' o , 37 Cal 

I N h 4]r, Baih Calvert Col. Ed.' 
in. lid to 4111186 bee S(otre T. 
y I I ly \1 Ur'idw 281 

1 1 liiii ( II I 1 I \ ] ri N — " lim /orintd \. railway corporation, 
under llii Rf ni wi i nv iIiikhdoi become a Iwal body until all the require- 
niints i>f (111 stituti bnp lieen nnnplifrf with and the irti cleg filed 
m thf ulhiH 1)1 iJirstiritAi-j ot stite ■\V hll.Uhey n main in the hands 
o£ a suhscriliT hi tore tiling he mav er-we his Buhscnption or modify 
it n'iil\ Fanu, 24 Karb 518 But see Cro^sv Fin- knevoille Mill 
Co n 111 54 

llMb Whirea generUiaw provides thU peraoni ulio shall, by 
articles in writing aasociatt thenasehes and comply vnth the law, 
aliali Ijctomr a Ijniij corporate siiJi persons will not by merely 
executing the artulys tn that effeit without (.omplying nith the other 

froMsiiins of thi. Ian beiume a coiporation Snjelou. v Gnqary, 73 
II I'l- 

11' 1 ' _ r i' 1 L\i pr n Rka tint persons mav ineotporate 

isiniis inii lit which 13 thit before eom- 

h ill 1)( published in a certain way, and 

I ih irntniTttion shall be hied in a eer- 

I I 1 ill il thi sp ait"! IS a necessary pre- 

I 111 tully completed ita or- 

I iMth the county clerk, 

1 II ill III luthorued Uen( v. M. *. 

1/ MhI Ih I 1 » 111 ii^J 

llofti V uirpiiralion must ha-\B full and tomplete organization 
and existence a-- an ntitj before it cm enter into anj femd of coa- 
tri(t orti UHi 1 iti\ liii ine -. li 

Wihl 1 I 1 I nil I s I ' I I UP iinii^ rharter and 
gitu-iiii I I I 1 to the effect of irregu- 

laritle T I II I I I I irporations between a 

case w I I I I I 1 1 lal 1 barter followed by 

acta III ill V lj r 111 I 111 1 I ek to form themselves 

into a i or|i i iti n iiii lira ^cii i il 1 1\\ In the latter case it is only 
bv a loiin 11 mi I Willi I lie '.laluu that corponte existence can be ac- 
quiiid Jii; / ': \ I I / ,'/ -i 111 IH 

lljb/ '^\Ml■ -'//-</ 'I ii/Iji, t iiitta}ito'kts\mtial. By 
the hli!i(, diul 111 Mini, i i I t ii i; r ilion a corporation is 
creati'd jt i ili ii iil t r all i i i wirs were conferred by 

aspeiMl cli irti r \\ liei i i i ii\i-d b\ the articles, or 

b) tiiecluiHr iL nil] L h .1 i i i i i I n the corporation will 
have I liijal 'Mst. ni 1 ,„, ^ lr,n„ ,• 112 111 51 AUman v. 
Hiir R-nil tit & h k R hS 111 o.il Stju ham Branch R. R. v. 
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Gould, 2 Gray, 2T7; N. Bridae w' Storey, 6 Pick. 45, note; Saletn Mill 
Dam T. Ropes, 6 Pick. 23; Worcester d* Naahua R. R. v. Hinds, 8 Cush. 
110; JSr. JSr. 6'«it. A R. v. Johnson, 3 N. II. 390; >Sf. c£- i?. R. R. v. Cu*7i- 
<fi^, 46 Me. 124. 

1166^ Sttbstantial compliance, a substantial compliance 
with the statute is sufficient to make the organization valid. People 
V. Stockton dt V. R. R.. 45 Cal. 306: The omission of ;the names of the 
directors will not be fatal. Eakright v. X. d- N. I, R, R., 13 Ind. 
404. But the articles, unless complete in substance, will not Iiold 
subscribers. Duchess d* C. R. R, v. Mdbbett, 68 X. Y. 397; Monterey 
<§ S. 7. R. R. y. Hildreth, 53 Cal. Ibd, 

11561. Corporate existence— z^7io may question it. Where a 
company under the act of 1849 had taken all the steps to be incorpor- 
ated, except to file the certificate of incorporation in the otfice of the 
secretary of state, it was held, that while this omission might sustain 
a quo warranto to oust the corporation of its franchises, it did not 
follow that it was not a corporation as to third i)ersons. Baker v. 
Btickus, 32 111. 79; Stone v. Gr, Western Oil Co., 41 111. 85; 2'arbel v. 
Paae, 24 111. 46; Hudson v. Green Hill Sem., 113 111. 618; Baker v. Neff". 
73 Ind. 68; Williamson v. Kokomo B. & L. Assot\, 89 Ind. 389; Central 
Ag, Assoc, y. Alabama Co,, 70 Ala. 12u. 

(B) GENERAL POWERS. 

1167. By-laws — n^/ii to establish. A railway company has 
an implied power to establish by-laws; but whether the power is con- 
ferred expressly or by implication, it is limited to such as are lawful 
and reasonable. ChaiuUer v. N. Cross R. R., 18 111. 190; K. d- F. B. R. 
V. Kendall, 31 Me. 470; Kent v. QuOjksilctr Mi nitty Co., 78 N . Y. 159, 
178, 182. 

1157a. Same — as to stock and cotint/. Company may make such 
by-laws regulating stock and the manner of voting upon it, as are 
consistent with its charter. Chandler v. N. Cross R. R., IH U). VJO. 

11576. Same — binds members. A person, by ber'oniinif a niember 
of a corporation submits himself to the operation of all bv-laws for 
its government, and by implication, apfrees to be bound by them su far 
as they are within the corporate authority to ejiact. Pt^jfU- v. Board 
of Trade, 45 111. 112. 

1157o. Same — as to stranger. The by-laws of a corporation are 
not evidence for it against strangers who deal with it, unless they are 
brought to their knowledge, and assented to bv them. Smith \.N. 
Car. R. R., »>8 N. C. 107. 

1157r/. SkyiK— personal liability by. In the absence of legislative 
enactment or contract, a personal liability cannot be create<l against a 
stockholder by a by-law of the company. Kennebtck, d-r?., R. R. v. 
Kendall 31 Me. 470. 

1 157c. Same — in consoiuiw)e with nature ami purjKfse n/ mrpn- 
ration. The natuit; and purpose for whicli a corporution is ereateiF, is 
the controlling consideration in determining tht; validity of its by- 
laws. If they are foreign to its characttT, and a departure from its 
purposes, they are void. If otherwise, and in harmony with the gen- 
eral laws, they are valid. Peoplt v. Board of Tradr, 45 111. 112. 

1157/. As to reasonableness of by-laws regulating rondiu-t of 
members. See Dickenson v. Chambrr nf Cumnu nt, 2i» Wis. 45; state, 
y. Chamber of Commerce, 20 Wis. 03, 71. 

1157^. By-laws — on whom binding. Wherf^ the charter pn)vides 
that the corporate powers of the com]>any shall l>e exerri.^ed by a 
board of directors or managers, who may adopt by-laws fur the gov- 
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emment of the oflii'ers and affairs of the corapHn;, a by-law adopted 
at the flrat meeting uf the stockholders, all of whom were present and 
participated therein, and who were: the only persons interested in the 
company, either as otlii;er», managers or ntouk holders, ia binding, not- 
withatuDding they may, in the adoption thereof, have desirnated 
themselves as stocliholderN. ioHtend of nianag'era. Ptople v. Sterling 
Burial Case, Mfg. C".. 82 111. 4.J7. 
1167A. Sami: ...■.,.;■'.'. ■'.,,.; r:-/n/ii;/. Where a stockhoMcr 
I'i'i irts. and aciiuireB rights 
'■■I'., tlivy are held out to the 
r, I iFiitside parties acquire 
■I I ■ viiliilitj^ofauch by-lawB, 
I'-'i' validity. lb. 
■ I ' ■ ■ ■ 'I,'/ tir^ket before tntering 

!!■ r. i- I ■.;-.ii .1 iiilc reiiuiring passengers 
■U.,.- ,iiLi-,ii,y LM.cars. C.,B.&Q.R.R.-v. 

ire iif iiK-' liiiniuu no ticket. Passengers 
ickcis before emljiirking on cars, may be 
affordeil jiroper faf-ilitienfor getting tickets. 
i> station without tickets, thev may be com- 
r-.'itt each station. C, 7*. d- y. R. R. v. 

: fi,r iji fh'inj Ihl.-iU. The company must 

;■;'■■ .11 1'^ 1 1. !-■■-. II It jiiii'inls to Charge 

i IS appbed for 

■ ' I'liiii agent, and 

..■ ... . I .. ;l .,.i. 1... ..| MLL-h fact. St. 

•ir nut iiiiujitiiiy, (h\ liiiilwity companies 
or llic rtiQiiing o! trains, and conform to 
ir nil coiis.-<iuence«. C, B. A Q. R. R. v. 



ll.'ii..; -■iir .......■' .. ,■,:,::■! .I'ls. \yhere a 

c;isc, r>-i|ujri>:i liL-Li-in In I .i i . iiL.rinK the train, and a 

passeiigi^r <lisri%';H'rls Lhi* ni]. i . '. . , ..liiil. but only at a regular 

station. /. ''. li. IS. V. -Sk.'.' . ; ■ i : 

llfii" \ fi— i.'x"!' >ii. . . . J . .-:]rj;arils a rule requiring 

tickel> t'l i.. I'.i.i.i- .11... I .i- .-!■, niav lie expelled at any 

regular-; . i. .'..j i.. pay fare. 1.&A.R.R. 

y.Fhiin. I- .■■!. . ■■■ '. . ■■■; ni.anT. 

ll.">7^. i'\ ' ■ . I ;. . .: . .\ railway company has 

ti,M r;j!ii 1.. ... . '....... I....II . \--liisively to the carrying 

..I iir ,.;i. .i,..i I.. . ■.■ , ... !■ i,j.i'> from the same. ItS 

IK.' ■ ., I [. .; '■■ .1 ■ . 1 :■.■_. Ill trains, or freight on its 

ll.((i/. \V lii'if ;i ii,i-:M-ii^;i.i jniii-liiiM-:% u Ui-kt't, lie only acquires the 
right to U.- ciirried ai'coiiliuK Lo lliu ciiitoiii of the road. He has K 
right lo go to tlie placi' for which his ticket calls, on any train that 
usually carries passengers to that place. Jb. 
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llS7r. Trains not STOPrixo at all stations. Railway coni- 
panies furnishing reasona)»le means for carrying? pass<*n};ers'to all 
their stations, have the right to run trains that only stop at desigiiatod, 
or the principal station s on their roaiU and it is the duty of a pas- 
aen^r to learn before getting on a train whether it will stop at all 
stations, or the principal ones. / 6. 

1167«. Rules and regulations — //i nsperf it* jnisstuf/ers. 
Whatever rules tend to the eonifort, order and safety of the passen- 
ffers on a railroad, the company is authoriziHi to make and enforce. 
llut such rules must always )>e reasonable and u inform in respect to 
persons. Thev must not discriminate on account of color. Ch. d* 
N. W. Ry. V. \VUliatm, 55 111. 185. 

1157^ iiWEr—la(/M cf/r. A rule setting ai>art a car for the 
exclusive use of ladies, and gentlemen with ladies, is a reasonable one 
and may be enforced, rft. rf' N. \V, Ry, v. WiUhtms.^h 111. 185; 
Bn«it V. Ch. d- N,W. Ry., 36 Wis. 450. 

1157ei. SA^K—roloretf passt Nt/rrs. Under some circumstances it 
might not \ye an unreasonable rule to nKiuin^ coloreii persons to 
occupy separate seats in a car furnished by the com])any, equally as com- 
fortalue and safe as tht)S(^ fiiruishe<l for other passengers. Hut in the 
absence of any reasonable rule on the subjirt, the company cannot 
lawfully, from* caprit*e, wantonness or prejudice, exclude a colored 
woman from the ladies* car, merely on airount of her color. 67/. d- 
N. \V, Ry, V. Williams, 55 111. 185. 

1 157r. Same-^m to ptisst-mjtrs. A railway company has the right 
to require of its pjissengtjrs the observance of all reasonal>le rules, cal- 
culatetl to insure comfort, ctmvenience, gcrnl onhir and belui vior, and to 
s(K;ure the safety of its trains and the prop<n* conduct of its business. 
/. t\ R, R. V. WhiWmon, 43 111. 120. 

ll.>7'/\ ^xyiKsn rnmhr uf tirht. A rule requiring i)assengers to 
surrender their tickets to the conductor when calhnl for, is a reas4Hi- 
able one and may Ik* enforced. lb. 

Wolx. SxyiK— If a.sow tit/* ttess of. Th»' reasona])lencss of a rule 
adoptefl by a company for the government of its business, is purelv a 
question of law. /. (\ R. R. v. Whitt^^mnn-^ A\\ 111. I20, Vl\\. 

1157//. ^SAMK— r/.v tn ^ut.sstntjt is tni fnhjht t mi lis. It is not an 
unresis<»nableruletore(|uire that all p<*rsons desiring to ri<ie on freight 
trains, shall procure ti<*kets sold exprf^slv for such trains. /. r, }{, 
R. V. Nflson, 5inil. 110. 

ll^H. A railway company has the clear riglit to make a rule that 
no one shall b«» carried as a i>assenger on its freight trains. Hni if it 
is accustomwl to irarry passengers on su<'h trains, it will not ])e justi- 
fied in refusing t4) (rarrv a passenger, or in i)utting him olT. /. f. li. 
R. V. Johnson, «T 111. 312. 

1 ISHrf. It may require that i>assengers procure ti(k«*ts before riding 
on freight trains, and conductors may expel from the cars, jit n'gjilur 
stations, such as neglect to <'omplv with the regidation. 7'., /'. d* H'. 
Ry. V. PnfUrsnii, tW 111. \^\{. 

115H/y. Same hnUts' trm'tiii;/ nnnn at /^/;o^ Where separate 
waiting rooms are i>rovided at a depot for Indies and gentlenn-n. a 
regidation that no genthMuan witliont a l.-niy sitall l>e Milniitted in the 
laaifw' HMun, is not oidy reasonable. Imt neressaiy to enjiMe the e«nii- 
panv to discharge its dutv to protect fenmles \\\ th<- de)'o( from vio- 
lence and in.sult. 7'., U'. if- \V. A'//, v. Williams, 77 III. XA. 

I158f'. Ki'LKs AM) KK(Ji'r..\Tio\< /ami/// tiik^t. A f;nuilv 
ticket will auth(»rize a son residiiiLT with the liolthT as a member of 
the family to ride upon the road, although he may be (»ver twenty-oiu? 
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yean of age. But if the purchaser was mfonued w bought the 

ticket that a son over that Bge would not be allowed to^ride on it. 
Bucii regulation of the conipanT would be binding on the holder of 
the ticket, or anr person attempting to ridp on it. Ch. d- N. W. Ry. 
T. Chisholm, Jr.. 7fl IlL o>H. 

]15Sd. i^AvtE — triit^iicf of. The published schedule of ' regula- 
tions respecting familv tickets are not evidence, unless notice thereof 
Is brought home to the party to 1* affected. lb. 

lI5Se. SAyiE—passtngfrs -in frfight train. The'law imposes no 
obligation on railway i-ompaaies to carry passengers on freight 
trains, nor freiijht on passenger trains. It onlv requires them to tarry 
both, leaving the!n to ri-gulate the manner in which it shall be done. 
Ara:hiv.i:r.R. fi.. S3 111. 273. 

1I5S/. Same— .i.v t-j ." rruHf.s' atn! pa^/t-ngers. A railway corpo- 
ration ha-s Hie right to make rea-sonable rules for the conduct of its 
emplovfti ami alsi. for the conduct c-f its passengers. C, B. &Q. R. R. 
\.5IrLal!-u. ^^ 111- !'■■.<. 

ll.is; -vii - ■,:i-hii^.'is. Whetlier a rule be reasonable or 

unreas'j;ij ,-■* 'iltrn ne-i. is a question of law for the 

court: '-■:■ ^ - : i.Vsareadeiiiiate lor the safety of others, 

and th'"' iii^i.i-j.j' .1 ■ 1' ■[ •\\f train, is a question of fact for the jury. 
e.. n. &• V. li. R. V, M' t.all'-n. i4 111, lOW. 

ll5*fA. The reason able a ess of regulations of a railway company 
a1Tw.-tinc thiril iit-rsiins. is a mixed question of law and fact. Baas t. 
Vh- d- -V. W. Ry.. .in Wis. 45(1, 

ll.iSf. .-^AMi: -'i-itH-i-^ I; ■ . . ' ',^'.'-7-. A question asking a 
witness wh>'lher unih'r nc^ r '.•.-.■ • ■ r- a . mid be any objection to 
doing a thing a i-erUtiii w;[v - ,.- .illing on the witness to 

ll.j«...-. -v'li -J-.-.'- ,'■.,; . ,^ . ., .■ 'u 'mr'lling OH cars. A 
railway ,■■ i |. r- ..i ,.■,,.,,,. ^ ■ .i ; ,[ i , .j[. - aud regulations prohib- 
iting d ■ ,■■■--■■.■ ri-.i I r lm ,;!;!■,' on its road, who will 

pav til. 11 11. .1 ; ■ .i'l .-■■, 1-171 Lii|.' requirements for the 

safely an. l.-.;i,' ;■ i |..-- :i_-',-. ' ., /;. d- V- fi. R.v. Bri/an.,^ 111.126. 

ll.!"/.', -AMI- ■ 'li'iii'i-r ./ • nt'-riii'i .-'ir. Company has the right 
to rauk- all rea.-i>;iai>lr- rules vwpectiag the time, manner and place of 
entering cur-; ami tliese rules when known to the passenger, he ia 
boimil to i'oiifp>r;ii to, or lie cuimut recover for an injiu'y sustained 
theri-by. :;■; Iowa. iLil. 

1159. In ail iiriinu for an injury from a collision, it is not siifflcieDt 
for the I'lmipaiiy to show tiiat the plaintiff wa.^ at the time acting in 
disoljeiiieiice of a pri^ptT oi\ler to secure his safety. It should further 
appear that the injurv was ••■ni.'nil /ly such disobedience, i.. cfr Upper 
J/i.s*. ft. ft. V. .V-.n!',:.,,., nu 7 Iiul. 474. 

1160. T\cki:t — !■•!/• r-'/ttirin;/ pass&n^ers to shnw, and also to 
sum mhr !!>-/,■' I. <Pf- li. d- <>. R. R. v. Bbx-hT. 27 Md. 277; VaviB v. 
AT. ' ■., .S7. ./. ,1- r, /(, K. W,.53 Mo. 317; Nirthem R. R. v. Page. 2S 
Uarb 13ti, 

1161. A rHgiilaiiori reiiuinng prissengers either to present evidence 
to a conduelnr of ii riu'ht to ii seat, wlien reasonably required so to do, 
or to pay I'ar--, is reiisurialilf; and for non-compliance therewith, a pas- 
senger liiav III- ijiwfiilly put cilT the train. Towiisend v. N. T. Cent A 
H. Rictr il.R..:A'S. V. I'Uo. 

lie:;. To TAKE .vMi m;'jOti.\.te kotes. A railway company has 
Ihi' iuhi'ii'nt pow.-r to take ami negotiate promisory notes In the 
orrtinarv course of Im-im-ss. Frye v. Twker, 24 Ul. 180; Goodrich 1. 
R^ynohl.-i. 31 111. IW; F:y v. Blai'kslojK:. 31 111. 538. 
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1 16S. Power to lease, ok take lease. Power to a railway 
company to lease its road to another corporation, or to receive from 
mnotoer corporation a lease fit the road of the latter, is conferred 
only by si>ecial authorization in charter or other l^slative action. 
Such power is not among the ordinary powers of railway companies. 
Penn. R, R. r. St L. d-c, R, R,, 118 U. S. 290. 

1164. A railway company cannot transfer or lease its lines, unless 
authorized by statute. Troy & Boston R. R,\. Boston & Hoosac 
Tunnel cfe Western Ry., 86 N. Y. 107; Atty. Qenl. v. Niagara Falls 
Bridge Co,, 20 U. Canada, 34; Abbott v. /. G. & K, R, i2., 80 N. Y. 27. 
See III Mid, Ry. v. People, 84 lU. 426. 

1165. Without enabling legislation, a railroad company possesses 
no power to lease its road to a foreign corporation, and surrender its 
road and franchises into its control. Archer v. T. H. & Ind. R, R., 
102 lU. 493. 

(C) EVIDENCE OF INCORPORATION. 

1166. Books — to show exer<rise of corporate acts. Where certain 
Btens are required to be taken before a corporation has existence, 
such as the opening of books, subscription of the capital stock and the 
choice of directors, the corporation books showing the election of 
officers, is prima fiude evidence f o show that the prerequisites of the 
statute have been complied with, and that the corporation has an 
existence. Ryder v. A, & 8, R, R,, 13 111. 516, 523. 

1167. The books of a railway company showing its organization 
are competent evidence for that purpose. Peake v. Wabiuth R. R,, 
18 lU. 88. 

1168. Judicial notice. This court cannot take judicial notice 
of the existence of a railroad in a county. Log., Peo. d- B. R. R, v. 
Caldwell, 38 IlL 280. See Danv, d White Lick PL R. Co. v. State, 
16 Ind. 456. 

1169. User under general law. To show an incorporation 
under a general law, except as against the state, it is sutlicient to 
show a user by a professed organization under the law. Mitchtll v. 
Dttds, 49 lU. 416; Abbot's Trial Evid., 30. 

1170. Admission of corporate existence bv dealing with the 
body as a corporation. Mitchell v. Deeds, 49 111., 416; Miami Powder 
Co. v. Hotchkiss, 17 Bradw. 622; Brown v. Scottish A. M. Co., 110 lU. 
235; Hudson v. Qreen Hill Seminary, 113 111. 618. 

1171. The articles of association of a corporation certified 
by the secretary of state, wee prima facie evidence of the fact that the 
full amount of the capital stock required bv the articles has been sub- 
scribed. Jewell V. Rock River Paper Co., 101 111. 57. 

1171a. Proof of i^corforatio^— organization under gejieral 
law. The existence or the formation of the corporation under the 
general law. may be proved, unless the law otherwise provides, by 

Sroducinff the certificate of organization which the law requires to be 
Ipd, with proof of its filing. Chamberlain v. Huguenot Jfanf. Co., 
118 Mass. 532; Leonardsoille Bank v. Willard, 25 N. Y. 574; Angnr, 
dr. V. Whittier, 117 Mass. 451; Hawes v. Anglo Saa:!o?i Petrohtim'Co., 
101 yisas, dab; Priest y. JCsiff'.v Hat Co., 115 Mass. 380; see also Mnke- 
lumn^ V. Woodbury, 14 Cal. 424; New Bel Ricer Drain Asaoc, v. 
/>!irWw, 30 Ind. 173. 

11716. The statute makes a certifiod copy of the articles evidence 
equaUy with the original. In the absence of such a provision the orig- 
inal would be the best evidence. Jwkson v. Leggttt, 7 Wend. 377; 
Bisans v. Southern Turnpike, 18 Ind. 101. 



140 RaILBOADS, 'WAHEHOnSEB, 

1171'.-. Where the corporate esisteiice of the plaintiEf is denied, the 
original articles of assiiciation. properly recordeii. may be read in 
evidenufA, without a certiticate of the clerk that it is a true copy. For- 
fill V. IT. S. IVliif/ Emfiif. <£■ Pump Co., 48 111. 451. 

J 172. Limit UP THARTER — renewal. §5. No such oor- 
corporjitiuii Biiull bo formed to coutiiiue more than fifty years 
in the first instance., Iiut such cnrporation may be renewed 
from time to time, in sucli lURuner as may be provided by 
law, for periiiilti not longer tbaii fifty years: Provided, that 
three- fimrthrt of thp votps cast at any regular election for 
tliat purpose shall be in favor ut such renewal, and those de- 
siring a renewal shall purchasf the stock of those opposed 
thereto !it its <-uTn-nt value. iR. 8. 1H87, p. 1001, § 5; 8. 4 
C, p. r.lll> ^.-, ( .,;l,n,i(,p. 1137,§S.] 

II 7 :t I 11 1 1 iKiiEB. § 6. A copy of the by-laws 

of the i-i':, ■■i.\\ i-ertitied, shall be recorded as pro- 
vided f.if Liii' ii'i'Miil[ii;> iif the articles of assnciation in section 
2 uf this a>-t; ajul ail amemliin^ntH and ndditinus thereto, duly 
ci-rt.i rti'd, tiliall n\ni< be ri'curdisd as herein provided, within 
ninnty diivs after the mloption thersof. [li. S. 18S7, p. 1001. 
S IJ; S. & b., p. 11)011, § (!; Cothran. p. 1137, § 6. Cited in 
Allmun V. Hurnit. ^tr. R. R., 6H 111. 5'Jl.] 

II 74. I'UBI.Il- OFFICE IS THIS STATE — hooks of stOCk 

iit^jiiwliiiit of. ^ 7. Every Huch corporation organized under 
the provisions of thiw act shall have and maintain a public 
office or jiiaL-o in this state for thti transaction of its busiuesSf 
where transfers of all its stock ahnll be made, and in which 
shall be kejit for ptiblic iiispettiou, books, wherein shall b« 
recordrtlthe junoiiiit ol* i-iipila! stork subscribed and by whootti- 
thi! names of ihe own.'is of its stock, the uumlwr nf shar«* 
heKl iiy each person, ariil thii number by which each of said 
shares is respecl ively liesi^'nated, ami the amounts owned bj 
them res[)('ctiYcly, the anioiirit n{ stock paid in, and by whoBOi 
the transfers of sidd stock, tln^ amount of its assets and li* 
bilities, and (he niunes am! iiliicea of residence of all its offi- 
cers. [ K. S. 1SS7, J). 1001, t, 7; S. & C, p. 1909, § 7; Cothran. 
p. n;i7, S 7. I 

117 ."i. DlllKlToHS Tniail ISLEPTION .4ND CLASSIFICATIOS — ' 

VAi.'A.vcv. S ^- ■'^11 'he Corporate powers of every such cor- 
poration sJiull be vested in and be exercised by a board **' 
directors, who wIimII be stockholders of the corporation, aH" 
shall he eloet-'d ;it t!ie jianniil meetings of stockholders at the 
public ollin. of siieh .■nrp..r-.lioii within this state. The nuiO- 
ijer of .siicl: liireetiir.^, llii' m.-umer of their election, and &^ i 
mode of iLliin;.' viieaiicies, shiill be specified in t le by-lfl** .J 
aad shall not be cliaii^cil e\cept at the annual meetings of th* 
stockholders. The tirst board of directors shall cl isify them- 
selves by lot in Buch manner that there shall be, i neulf A( 
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ractioable, three directors in each class. Those belonging 
) the first class shall go out of office at the end of one year, 
lose of the second class at the end of two years, and in like 
anner those of each class shall go out of office at the expi- 
ition of a nnmber of years corresponding to the number of 
A class; and all vacancies occurring by reason of expiration 
' term shall be filled by election for a term of years equal 
.the number of classes. [E. S. 1887, p. 1001, § 8; S. & C, 
1909, § 8; Cothran, p. 1138, § 8. Post 1187, 1425.] 

1176. Directors— fn/^f^e*. Directors of a railway corporation 
e trustees of the funds and other property of the corporation for 
le stockholders. Cheeney v. L.. B. d- M, Ry., 68 111. 570; Holder v. 
.B. d- if. Ry., 71 111. 106; Uil, Chnton & Spriiigf, R. R. v. Kelley, 77 
1.426; Peterson v. ///. Land & Loan Co., 6 liradw. 257; Blake v^Bftf- 
io Crtek R. R,, 56 X. Y. 485. 

1176/z. Same — interest in contracts mith company. It is illegal 
r directors of a railway company to become members of a company 
ffltracting to build the road, so as to share in the profits. 6f., O, i 
9. R. R V. Ktlley, 77 111. 426. See European d- N, Am, R, R, v. Poor, 
•Me. 277. 

1177. Compensation. The president and directors of a railway 
»mpany are not entitled to any compensation for their ordinary ser- 
ces as such oflicers, unless the amount is fixed in the by-laws, or by 
solution spread upon the record, before the services are rendered. 
heeney v. X„ B, d- M. Ry., 68 111. 570; Am. Cent R. R, v. Miles, 52 111. 
4; Merrick v. Peru Coal Co., 61 111. 472; i?., R. I. & St. L. R. R, v. 
iSfe,65 111. 328; Holder v. L., B. d- M. Ry., 71 111. 106; Gndhy v. X., 
. <t M. Ry., 71 111. 200; Hall v. Vt & Mass. R. R., 28 Vt. 401; Bar- 
MO V. City R. R., 42 Cal. 465. 

1177a. It is not sufficient to prove that tlie matter of allowing 
•mpeiisation was talked over by the board, where the record of their 
■oceedings fails to show any allowance. 7^, R. I. & St. L. R. R. v. 
m. 65 111. 328. 

11776. Where the by-laws of a private corporation provide that the 
Rcers shall receive such compensation for tneir services as shall be 
'termined at the annual meeting of the stockholders, or at any 
jcial meeting called for that purpose, and none are ever so fixed, an 
Beer performing the ordinary duties and servicas pertaining to his 
pee, will not be entitled to recover for such services, in the absence 

any agreement to pay him for the same. ///. Linen Co. v. Hough, 

111. 63. 

1178. Compensation— /or services not incident to office. Direct- 
^ employed to perform duties or services disconnected with their 
Qce, may recover or receive compensation for sucli servicers. Holder 
f.B. d' M. Ry., 71 111. 106; (iridlcy v. /.., /i. d M. Ry., 71 111. 200; 
'• linen Co. v. Hmujh, 91 111. 63. 

^ t . A director appointed to perform duties not pertaining to 
^office, such as to sohcit the subscription of stock, or to procure the 
?*it of way, may recover for such services when rendered; but he 
nnot recover for services perfornu'd as a iii(?mber of the executive 
'nnaittee, nor in making efforts to contract for the construction of 
^'oad, including time and travel, as th(*se are a part of his duties as 
sector. Cheetiey v. L., B. d- M. Ry., m 111. 570. 

11786. If the finance committee of a railway company audits an 
^unt of the president for ordinary services, and draws an order for 



143 Railroads, Warehouses, 



Hb payment, wliere no compensation has been providid before the 
services were rendered, it will be illegal, and no recovery can be had. 
OriUh-i/ V. L., B. & 31. Ry.. 71 HI. 2CX). 
11T9. Powers of directobs. Charter directors can do such acts 

mly as are necessary to si ' 

;ion; they cannot make con 
tion of the road. Alhnan v 

117ila. Same— tfn.Teo-vc of capital. A special charter which in 
terms vested all corporate powers in the directors, held, iinl to author- 
ize them to increase the capital stock without assent of the stocichold- 
ers. ffy. Co. V. J//er('/«.85 U. S.233. 

1150. ELEn'ioM OF Di RECTORS —fcy-Zf?™. A railway compaiiy 
may make such hy-laws regulating stock and the manner of voting 
upon it a.s are consisleat with its charter. VhiniiUer v. iV. Crons R.R., 
IH 111. 19i). 

llHiU'r.. ^.MiE— //eedom iij voting. One stockholder has no right 
to direct how the vntes of another shall be cast, nor for whom. Syder 
v.A.d-.S. U.K., 13 III. 5It5. 

1151. Same -pruj.-;/ l.y nty. The city of Alton and noo-residenla 
had a rigiit to uerome sto{^khold«'rs in this company; and the citj 
might give ita proxy to any oQe it -chose. lb. 

1 1S2. STOCKnoLDERfl MEETiSGS^Aow Called between 
annual meetinijs. § 9. A meeting may be called at any time 
during the inturval between Ruch annual meetings, by the 
directors, or by the stockholdcrB owning not less than one- 
fourth of the stock, by giving thirty days' public uotice of tha 
time and place of such meetinj^ in Bome newspaper published 
in each county through or into which the said railway shall 
run, or be intended to run, provided there bo a newspaper 
published in each of the comities aforesiiid; and if, at any 
such special meeting so called, a majority in value of the 
atockhulders ei|uul to two-thirds of the stock of such corpora- 
tion, shhill not be representeil in perwu or by prosy, such 
meeting shall be adjnurneil from day to day, not exceeding 
three days, without trnnsacting any business; and if, Tvithin 
said three days, two-thirds in value of such stock shall not bo 
ropreaented nt Huch meetiu[^, then the meeting shall b© 
adjourned, and a new call may be given and notified as her&' \ 
itibefore provided. [11. S. 18S7, p. 1002, tj 9; S. & C. p. 1909. 
§ 9; Cothrnn. p. IKW. ^ 9. Post 1206.] 

IISS. ASM'Af. MTurUHOLDEKS' MEETING— rcpoW Or s(o'*' ] 

mrni of riirjumilf iiffairs. g 10. At the regular annua* 
meeting nf tlio h^toi-khuUU'rs of any corporation orgnnizo'J 
under tlie j.mvisions nf this act, it shall be the duty o* 
the presiilent and ilirectars to exhibit a full, distinct and acct»^ 
rate statement of the affairs of the said corporation; and** 
any meeting of the stockholders, or a majority of those praff^ 
ent (in person or by prosy), nany require simi statement^ 
froru the president and directors, whose duty ii shall bejbj' i 
furnish such statements when required in man r aforaaUff*^ J 
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1184. Powers of stookholdebs — to fix amount of loans 
(mi interest And at all general meetings of the stockhold- 
ers, a majority in value of the stockholders of any such cor- 
poration may fix the rates of interest which shall be paid by 
the corporation for loans for the construction of such railway 
and itB appendages, and the amount of such loans. 

1185. Same — removal of officers. At any special meet- 
iM, by a two-thirds vote in value of all the stock, such stock- 
holders may remove anv president, director or other officer of 
Boch corporation, and elect others instead of those so removed. 

1186. Stockholders — right to examine hooks, &c. All 
Btockholders shall, at all reasonable hours, have access to and 
may examine all the books, records and papers of such cor- 

g ration. [R S. 1887, p. 1002, § 10; S. & C, p. 1910, § 10; 
►thran, p. 1138, §10.] 

1187. Election of directors — on failure to elect at 
proper time. § 11. In case it shall happen, at any time, 
that an election of directors shall not be made on the day 
designated by the by-laws of such corporation for that pur- 
pose, the corporation, for such cause, shall not be dissolved, 
if within ninety days thereafter the stockholders shall meet 
Uid hold an election for directors in such manner as shall be 
proTided by the by-laws of such corporation: Provided, 
that it shall require a majority in value of the stock of such 
corporation to elect any member of such board of directors, 
MMi a majority of such board of directors shall be citizens 
and residents of this state. [Const., art 11, § 11; E. S. 1887, 
p. 1002, § 11; S. & C, p. 1910, § 11: Cothran, p. 1139, § 11.] 

n87a. Directors — constitutional provision as to residence of, 
^ionstrfud. The constitutional provision (art 11, § 11) that **a majority 
of the directors of any railroad corporation, now incorporated, or 
wreafter to be incorporated by the laws of this state, shall be citi- 
'Qis and residents of this state," has no ai)plication to a railway 
Jjrporation formed prior to the adoption of the constitution by 
we consolidation of a railway company of this state with one of 
■'WAher state, by the consent of each of such states. 8ucli a cor- 
poration exists under the laws of the two states and cannot be said to 
w incorporated solely under the laws of tliis state. 0, rf* M, Ry. v, 
P^le, — 111. — . Filed Jan. 18, 1888. 

1188. Officebs — their duties. § 12. There shall be a 
P^ident of such corporation, who shall be chosen by and 
^na the board of directors, and such other subordinate 
officers as such corporation, by its by-laws, may designate, 
jho may be elected or api)ointed, and shall perform such 
duties and be required to give such security for the faith- 
^ performance thereof as such cor])()rati()n, by its by-laws, 
J^I require: Provided, that it shall require a majority of 
J^iS^irectors to elect or appoint any officer. [R. S. 1887, p. 
1W2, § 12; S. & C, p. 1910, § 12; Cothran, p. 1139, g 12.] 
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I ISA. Pb.e)4ident. The president of a corporatioa may peiform 

all acW which are im;idMil to the execution of the tnist reposed in 
liim. -stii-li as cii.stDui or npce.ssity has imposed upon the office, and this 
without express authority. Jfi'c/i^/i v. Det<h, 43 lU. 415. 

1190. PowElt or OKKiKERs AXD AOKNT. A corporation, unless 
otherwise provided by its charter, may by reaolutioo, or by-law ^ 
appiiint any pi-raun agent to dispose o'f its property or negotiable 
Acrurici'!! No niiii-i'r uf the corporation has such exclusive power-, 

ll!H . ■■! : I \. ' lUEKT ~t'i emji/o}/ counsel. Where theb^- 

law>i <-i -I I ■ ! '■. iLuke it the duty of the president to exerdsi* 
a ift^ii' rj. ■ ] I IT Lts I'litire business, and provide that ifta 

pr'j|"ri ■ hi-; I'ontrol, and as such president forsever^k] 

veiiri ii' . ■ ',■ ! ■ I 'i 'I :is its aituruf v. this will be evidence ot his 
kuUi.-iiV - ;-. iii.iriiey. ]\: f /.'•-. h- v. /-Vf,-/*. 117 IIL 67. 

IIlll" -■■ <.'! , . ■. : J. . I'f.N J'. Thi- [,''*ni'r;il siiperiuteodent may, in 
till; I'l'Tii- III 111^ jmwT iis siifli. liLnil till- ciiniiauy Cor the d&^ 
charge ot li;iliilili':,-% a.i-.iLiiii.-il liv .i statiuu a^jeiil tonarils an injured 
elnployl^ 7'. ir. d- 11'. /;;/, v. R'jftrh/n'-^. 17 111, 1«. 

Ilili'r. -TMriiN .uiKvr. Wli.'iv :i liiilniarl station agent engages 
a -iiiri,'''''! '" MiNii'l ^'1 i-iMj.|iiM- in inr.-i! in 'Ui' sirvice of the compaaj, 

althoiiL'ii ' ■■ .1-1 - I'll I- ■ !.•■■■ ',■■ i-'iiipany will be liable, u. 

iip'in 'I . ■ : I. ■ ,;--ruiteuilent, the act isaot 

r-^pii'l! !■■ .' ii '''■ i' iW. 'ly. T. W.d- W.Ihf. 'V- 

li-j-ln,'' ITI. I" -■■ i;-. f-'' .; ••' I.. R.R.\. Morris.^-, Xa- 
2'jji. Ai|iiii---iiiii-: '■( Jiu'piit when huiiluiy nn company. <\B.A ^■ 
Ii. U. V, V-l-w'in. !» III. -i'Jl. 

11 Hi. Pavmmnt tiF .svBscun'TujKs TO capital stock — 
forfrllHf/' of jKiijiiirtil. § i;i The directors of such corpor- 
atifin ijiay r>;quire thf subscribers to the capital stock of sach 
eorpdrMti'in tn pay thi- ainmint by thein resi>ectively sab" 
icnbeil, in siicli miinni.T find in such itistallnients as they may 



ilftt^m jiriiiK-r. IE imy ;^t 'i-klinliler siinll neglect to pay 



boar" 



iTitfillini'iLt ».- ffijiiin-il I IV :i ].'->iiLtiiin .ir order of such t 
f.f.Iir-'rl'.r-;. thf .-,iiiiMH.^ud -li;,ll \-v rnithorized to declai* 
rtiifrh st'ii-k nml all |ii>'viiiu- |m\iiiiiiI- thereon forfeited fo' 
th<? nw of thi' cdrpnriiii.:,. i.ir -h. - ;i<l board of director^ 
shall tint d'Tliirf >ucli -t .. ■ . . [ . ;■. ■:■■.{ until they shall have 
riiiseil a iiotif-i' in wrili;:.' ' i - ■,. I nu such stockholdw 
personftllv, or bv dfju-iUij^ lln r-.i:!,.- in a jiostortice, properiy 
rlire.'ted ti. tii.:* pu-t. iliii.-^ i.ildivs:^ m|' such stockholder, or if &« 
badfa'i.t-. Lis l.'^'rLlrHpresi-ntutiv..'s, with necessary [Kistage ft* 
i(-*tran^i!iitti<l iir^p'-rly ]>r.'|)Ftid. -tatiuy theri'in that in acoorf" , 
nncp wiili -iirh I'e-.iUitiiiu, or ord.-r, in- is reynested to mal* 
pitch jjayiii'-nT, at a linifi and \Ahc\- and iu the manner to b« 
s|jeiMlii"'il in -urli ni>lii'>\ nmi tl^iit if he fails to make the 8«W^'i 
in the luriuiifT ivi[iie-ti'd, his -t'>ck and nil previous paym 
tiierfon will \»t forfeited for tho use of such corporfttum^il 
thereuftei- such ci^ri)orntion. should default iu payiiwn|9 
made, uniy sell the snuie and issue new certi tea ^' """^ 
therefor: Prnri'Inl, that the notice as nfor lid 
perpoually served ur duly deposited, as abo' ret - 



», 
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least sixty days previous to the day on which sach payment 
is required to be made. [R S. 1887, p. 1002, § 13; S. & C, 
p. 1910, § 13; Cothran, p. 1139, § 13.] 

RELEASE OF SUBSCRIPTION. 

1102o. Alteration of ch AnTKR—authorizitig consolidation. 
An amendment of the charter authorizing the consolidation of the 
road to be built, with any other intersecting road and there terminat- 
iBgthe same, is not such an alteration of the original project as to 
excuse the payment of a subscription for stock. Sprague v. HI, River 
fi. R, 19 111. 174. 

11926. An act of incorporation may be amended, and if the amend- 
ment is accepted by the directors, the stockholders imder the original 
act, unless otherwise stated, will be held liable. IlL River R, S. v. 
Zimmr, 20 IlL 654. 

1192c. It is no defense to an action to collect an iostallment of a 
subecription, that the company has accepted an amendment to its 
charter after the defendant had subscribed, authorizing it to extend 
its road, and otherwise to assume new and increased responsibilities. 
Rice V. R, /. & Alton R. R., 21 111. 93; HaysY. O, O. db F. R. F. R, R., 
Wa424. 

119Sd It is no defense that the charter has been so changed as to 
tQthorize the company to purchase stock in other railroad companies, 
even though the terminus of the road is thereby changed. T, H, <fe 
Mton R R. V. ISarp, 21 111. 291. 

1192e. Material change in enterprise— reZ^-cwe* subscribers. 
^here a charter to build a railroad across the state as a continuous 
project under one management, with a common interest, is, after sub- 
scription, so amended as to divide the project into three parts, to be 
^der separate control, and no proper acceptance of the change of the 
charter is manifested, subscribers to the stock will thereby be released. 
^ton Co, V. Miss, & Wab. R, R,, 21 lU. 338, 370. See Ross v. C, 
-8. &q.R.R,,lim. 127. 

1192/. A subscriber who agrees to be subject to the rules and 
'emulations of the directors which they may adopt, cannot avoid 
Payment, because the charter has been amended, reducing the number 
Jt days* notice to be gfiven of calls, if the amendment of the charter has 
been accepted. III. River R, R. v. Beers, 27 111. 185. 

1192^. A subscriber will be liable on his subscription, although 
^ leg^lature may have authorized, and the directore may have 
•doptSl a change of route from that originally flxed, provided the 
^^ftUjifedoes not make an improvement of a dilferent character, and 
Ws interest is not materially affeoted by the alteration. Banet v. 
^ItondkSang. R, R., 13 111. 504, 511. 

1192^. A subscription to stock may be collected, althoiigh amend- 
•tory acts have been subsequently passed, affecting the original char- 
^f. by extending its powers. P, d- O, R, R. v. Bltinrj, 17 lU. 429. 

11921 Injunction— 0/ coZZcc'^/o/i o/ subscription. If a railway 
company ceases to prosecute work, attempts to misapply its means, or 
l^mpts any radical change in the character of the enterprise, it may 
be enjoined from collecting the obligations given to support the origi- 
^ undertaking. 111. Grand Trunk R, R, v. Cook, 29 111. 237. 

1192 j. When subscriber who is also a director is estoi)ped by his 
•^ from sdleging that the corporation has ceased to be what it was 
When he subscribed. Ross v. C, B, & Q. R, JB., 77 lU. 127. 
-II 
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1192S. Fraud »s a defense to a suit on » subscription. Hays v.fM- 
Ok. & Fox River VaJhy H It. fil 111. 422. Failure of consideration. 
0. O. (f F. R. V. R. R. V. Blank. 79 111. 2fi2. Mismanairement of cor- 
porate affairs. Chethiiu v. Repnh. Life Im. Co., 86 111. 2S0. 

1193. STOCKHfiLDKR — Wi') ix at/K. An agrewuent to subscribe a 
certain amount of stock wjipu books sliaii be opened, does not make 
the party a storklioliler and as auct liable for calls. Thrasher y. Pike 
Co. li. «., 25 III. 393, 405. 

1194. Hv itfii-.mFTion — iiiiixt bx t'i i:oni'ii-ntiiin xevktng to enfortx. 
One corporation cannot recover on subscriptions made to another, 
however identical the object soujfht by the two uompanjea, or the par- 
ties composing them. lb. 

1195. Release OF — wi/M ti* to i-r-'iUt'ira. As affainst creditors, 
the release or surrender of the obiigation of a subscriber uf stock, by 
the directors, ia void. Uuimi Jfritim/ Lift Ins.Co.v.Freor Stone 
Mfin/g. Cf,., 97 Til. 537. 548; IT/iUiii v. Trihilmrk, 1 Otto. 45; Sainyer v. 
B'inq. 17 Wall. BU): Jiurhf v. fimi//i. Ifi Wall. 390; New Albany v. 
Barke,n Wall Itfi; Zuh-.'l v..lu/i--.l /),,(,■'! Hnim.Ti ItlSSi; Melvinj. 
Lainnr Tn.'i.Cn.,SO lU.itli. ReleaHe as against other stockholders. See 
G/iaiiflhr\.Br'>irti." III. 333. 

llflfi. Au^ device by which uiemberaof a corporation aeek to avoi*^ 

liabllitv which the taw imposes on theni, is void as to creditors- 

Vvi:i, Mill. I.. In.\.r..,. V. h'rnirSlui,. Mn„fii.rf,..<r, Ul. 537. 

1197. Cm'it M. JT'i'K — '!-•'■■' •'••!,•' /'■■!■ '■'■'■/itarK — rehaseof «u^ — 

whicli tlv ■ I '-I r' II' pvcjudice. Any agrees — 

nicnt I'i'li 1- ■ ■ . ■ ■■! Uirir subscriptions, A^^ 



' coriMU'atloti has no existence, and tl 
s. or nssessiueiita on the shares of Ui». 
I V. Hiir.. l!unl>mJ g- EtisUrn R. R., ! 



"Ml. Tn ai'tidiis i.n .oTitrai't-i, likr -nli-.iri|itii'iis f,.!' sturk. where t.lie 

ri 'I'l !■■ ■ - -!■ Ill ■ ■ '■• I,'' V II r ■ ■ !■ ■ ■ 'i. : ;,. ili,' . i.inpliaiiee w» tii 

;i : ■ ■ . : I ! I . ;.!. lil; Railif-*'!/ 

' ■ ■- ■ I .1. , ' i|., i.-U-iis, §§29, 137. 

■l"-' /■■ '■■ -■'■:■:,' ■■ .,[■ . /.' /;. V. I'rK'iloii, 35 

\im:\ M^ i;; .I' , /,'. /;., l>i Iml. irj:;; Helma. ttc^ 

Ji.N.wA' '■< .1 ' '■■'"•'■III v..i]ii-/,.Air Lilie R. Ji^ 

21 Midi, :i; • h.';,,l;.i,-iC\i\. h)^. j 

r>0(). Si. I. I /,. ,■..„.-,/.' Iraii^li-rs of— purchase oj \ 

prohihih'il—Ksr uf n-i-piinili- J'iniils. § 14. The stock of I 
Biioh cfirporatiou .ilinll bo deeiiieil personal eHtate, and slia^^ I 
be trnii.'iferftl.iki in t)io mniiiiEir prcRcrilied by the by-lawe ot J 
Biich corporation. But no shnres shall bfi transferable iii]ti| | 
all [irevimis calls thereon shiill hnve been paid; and it slift'^ 
not lie Iiiwful for sui'h ccirijoratiim to use any of the fund* 
thereof in the purchflse of its own stock, or that of any othd 
cor|i<initiou, or to loan any uf its funds to any director o' 
other officer thereof, or to permit them or nuy of them to ne* 
the same for other than the legitimate purposes of such cot^ 



r 
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poration. [R S. 1887, p. 1003, § U; S. & C, p. 1911, § 14: 
Cothran, p. 1139, § 14.] 

130(k(. Personal estate. Statute making stock personal prop- 
erty is but declaratory of the common law. Mohawk, d'r. K. R. v. 
Clutif, 4 Paige, 384, 393; HuUMm v. I^taie Bank, 12 Met. 426; Johm 
▼. Johiis, 1 Ohio St., 350. 

13006. Transfers of stock— by-laws of (-ompany. Certificates 
of stock in a railway company, unlike negotiable paper, can only be 
assigned by an act of the company, or in pursuance of a by-law. Hall 
V. Rofte Hill & Ecaiiston Road Co,, 70 111. 673. 

1200/.'. Same— 6y ustie of new cerHJimte. If the purchaser of 
stock of a railway company applies to procure a transf(T of the same 
to him, and the directors order the transfer to him. and new certifi- 
cates to be issued to him. he will become an innocent holder, if he acts 
in good faith, and the company will be estopped to deny that the stock 
thus issued is valid. lb. 

ISOOf/. If the secretary issues new certificates of stock to one claim- 
ing to have purchased shares therein, without taking up or cancelling 
tlie original, the new certificates will be invalid. lb. 

1200^. Certificate of stock— presiimptioji of its proper issfie. 
The certificate of stock in a railway company, issueii by its secretary, 
^ prima facie evidence that it was n»gularly issued; but this pre- 
sumption may be overcome by otlier evidence, as by showing no order 
^as passed for its issue. If the order was passed and not entered of 
'ecord, that may be shown by the holder. Ih. 

1200/^. Assignment —re/iV/ ayalfist equitabh assif/nee by assignor. 
^ court of equity will not give the assignor of stock relief against a 
^^flfU purchaser, merely oecause the latter may have failed to have 
^e stock transferred to him upon the books of* the corporation, as 
'Squired by law. It is no conc'em of the assignor whetlier tlie assignee 
®ver l>ecomes invested with the legal title, or the riglit to membership 
jj the corporation. Such stock may be regarded as a chose in action, 
^".c equitable title of which, as between the parties, may be transferred 
^thout observing the requirements of the charter or by-laws of the 
^mpany as to the mode of transfer so as to pass the legal title. Otis 
^- Gardner, 106 111. 436. 

1201. Assignment of stock— 7ief/lert to enter on books. Where 
^charter requires all sales and transfers of stock to be made upon the 
*^^k8 of the corporation in order to be valid, this provision will be 
'^^rded as designed for the protection of the comi)any. and perhaps 
* purchaser without notice; but as between the assignor and pur- 
J^Hser, a sale and transfer will be good without being entered upon 
^^ books, and will be enforced in equity. KtiUoytj v. Stock well, 75 111. 68. 

l801a. Equitable assignment— riV/'^^' f^nd HabUitits of as- 
^S^ftee. The equitable assignee or owner of stock in an incorporated 
^nipany can use it as his own property, control it and receive divi- 
J^nds thereon, the same as though he had the legal title; and there- 
Jore as between himself and his assignor, he is bound to assume the 
ourdens imposed upon the owner of the legal title arising out of as- 
•^^sinents made upon the stock. lb. 

12016. Samk— protection of assignor in equity. Where shares in 
jhe capital stock of an incorporatwl company have been sold and 
^^nsferred, but not in accordance with the charter or by-laws of the 
Company, so as to pass the legal title, and the assignor isfoinpelhxl to 
^*^ake payment of assessments, or is liable to be called upon for pay- 
ment, a court of enquity at tlie suit of the assignor, will njciuire the 
•sftignee to pay or indemnify him, as the case may require. lb. 
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ISOIl'. Transfer ok certificates— «*»(>«*« not protected. Cer- 
tificates of stock are not sit unties for monty. nor do they possess 
the qualities of tommercial oblijf alions. so as to protect a bona fide 
purchaser or holder from njiiities of the corporation against them; 
and wben stock of a corporation in fraud ult-ntly issued by one of its 
officers and transferred to a third [lersun as collateral security for a 

debt, it if --* '"' ■" ' '— "-" ■ -<---'- - 

tifieatts I 
* Bradw. 100. 

IftHJ. TllANSFER OF SIIABLS- -M 'I./'IUI-'^I ■Tt/lUorS of ffl„.„ 

Where thi' board ut' directurs of a cnrporation are expressly empow- 
ered by the ch;irti-r Id jimviili- Inr Ihf iiindi- .)f Transfer of shares of 
stock. h\-] ih" t.riH'il H.i„- ].v -J i.,-i-,n- .....vuiHiivit siir-b transfer shall 

olilj li'- rr 'i.!.- :■-:]:-.':: I - ■ ' ■:■,■,, ■■. ' |VV ,.1, i]|,. ] iri^sBU tatioQ of 

the .■'X-" ! ■ I !■ [■ ■■■.;■ .1 , ii\ indorsement 

and (Ii-li 1 . r.'.litnr of the as- 

sipior v\!i- !■ \,- ■ !.:- ■ ■ .■n':- . .■.■;! ■ !■ !i -Ji i:.- without notice of 
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same. nil,. - ,. -- ■ . i ..: ..r want of con- 
aiderati.iii. i;i \\ 1 ■! !i l::i:. i . ■ i . . I|. i^Miusl the corpor- 
ation lor .suc-li r.-iii^Lil. /■, / .■ ■ . ".-,.;'"i(/, 93 111. 69. 
1202«. Eyrn'Aii!.E ri:v. ■ r'f"''!'^ title. The 
chaner of a private cori".: i. . ■ :; !■■ ■■ -{■•rk should be 
translernd in siicli iii;i!!ii. I . ■. - .. .l'm! .i.-iiTmiue, and the 
by-l.-iw.-. ..r 111' '. ii ! I I ■ "i^i t:.i- -,.iTi't:iiy should keeps 
b<H)k n|.. . - ■. I ' ■■■ k --iiiiulil be [iiaileiiy the holder or 
hoidrT-., i. iiiilv .-.insiitiitcd in writing. A 
huldei .'I '. . i'..<i 111), ^.iiiii' with a blank assign- 
ment Lirii. I ■■ '■ ! !ii I' -I'l, to^iljorrowerof thesanWi 
wliicli |.... ■■ I ■■ ■ ' -■ I. ;■-.■ till- st'H-k transferredon 

the liiii4. ■ . ; ' I ' iii^lVr was ever made upm 

thelnM.I-,-, ■ . ■. .v. ■ 1-. transferred the ceitifl- 

cfttes MS .■■.;i,ii. I .. I ill li ■■/, iliat the legal title nevir 

passed li\ lliM tn.ii-' ■' 111 ;(.-.>i;,'iimcnt on the booksof the 

coinpanv. Ijiit il j. " . i. au equitable title as security for 

his riiiiiiey. ni \iii. : n.; be divested by the real original 

12(13', w'... . .:.-,., -t.,ek arc assiETied in blank with a 

powci '.| I-'. ■.; : I'l!. I nil itir lionksol t i\e compauy, With BO 

liniil;iii'.:. ! \ ily :i-^ii.'nci., !].■ will, as to I srsonadeftUng 

with li ■ I .ui> ili-l'i-et [)1 iHiiver in luin. Ite authoriiM 

to in^ik- .in. 1. L'.:iiii.ii. .i-.e "i iliein. and lie may t isfer them u 
security fur A l'-:ui. II,. 

1202'.'. AsoiG.SMK.NT— i'( Iht absenie <•/ aiiu by-laio, h-^ on aulffeeL 
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n the absence of any by-law or other regulation to the contrary, an 
Bsignment of the certificate of stock by indorsement and delivery, 
rill be sufficient to authorize the assignee to vote. People v. Devin, 
1 UL 84. 

1202d. Transfer — new certificate not necessary, A transfer of 
lares upon the books makes the transferee a shareholder, although 
new certificate is issued. The certificate is merely the evidence of 
le holder's rights. First Nat Bank v. Qifford, 41 Iowa, 575,583; 
rawley v. Upton, 102 U. S. 314. 

1208. Railway company — of the right to purchase its ovm or 
\her stock. The weight of authority in this country is in favor of the 
3wer of a corporation to purchase its own capital stock, except where 
le circumstances are such as to show that toe purchase was fraudu- 
nt in fact, or that the corporation was insolvent at the time of such 
archase. Fraser v. Ritchie, 8 Bradw. 554. 

1203a. Purchase of its own stock— oa* against creditors qf 
nnpany, A corporation has not the power as against creditors to 
ctmguish its capital stock. 8o, where a corporation conveyed to one 
f its shareholders a large amount of real estate and other property, 
id in return received the surrender of the shares of stock held by 
Im, which were then cancelled: Held, that a judgment creditor of 
le corporation could maintain a bill to subject the property so con- 
lyed, to the payment of his judgment; and that it made no difference 
lat there mi^ht be enough property remaining with the corporation 
^ satisfy his judgment. The lien attached to the whole stock, and the 
•editor could not be remitted to his remedy against the remaining 
lares. Peterson v. IlL L. & L, Co., 6 Bradw. 257. 

12036. Although a corporation has the power to purchase its own 
ock, yet in equity the transaction may be impeached, if it operates to 
le injury of creditors. Clapp v. Peterson, 104 III. 26. 

1203c. The shareholders of a corporation are conclusively charged 
ith notice of the trust character which attaches to its capital stock. /6. 

1203d. Private corporations may purchase their own stock in 
:change for money or other property, and hold, re-issue or retire the 
me, if it is done in entire good faith, and the exchange is of equal 
ilue, and is free from all fraud, actual or constructive, and if the cor- 
)ration is not insolvent or in process of dissolution, and the rights of 
editor? are not affected thereby. lb, 

1203«. The purchase of its own stock by a corporation by the 
change of its property of equal value, though made in good faith 
thout any element of fraud about it, there not beinc anything in the 
parent condition of the company to interfere with the making of 
3 exchange, will not be allowed where it injuriously affects a creditor 
the company, even though the fact of indebtedness was not at the 
ae established or known to the stockholder. lb, 

1204. Equitable lien of cueditok^s on capital stock. The 
pital stock of a private corporation is a fund set apart for the pay- 
int of its debts, and its creditors have a lien in equity. If diverted 
sy may follow it as far as it can be traced, and subject it to their 
ims, except as against holders who have taken it botui fide for a 
luable consideration and without notice. lb. 

1204a. Capital stock, A trust fund— wof ice thereof to stock- 
UUrs. The shareholders of a corporation are conclusively charged 
th notice of the trust character whicli attaches to the capital stock, 
to it, they cannot occupy the status of innocent purchasers, but 
sy are to all intents and purposes privies to the trust. When, there- 
e, they have in their hands any of this trust fund, they hold it 
m onerSf subject to all the equities which attach to it. /6. 
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12n.i, ]■< y.ru-,~i 1. 1 rTs OWN HTocK. The directors of a railway 
Wimjj;ii]> ■. ■'LJi'ited by the charter, have the lawful power 

topuiTj.- ■■■■ ■ iiwn stotk issued to others. C.P.dtS. W.R. 

R.v.it,i,-,i!i.,.-.; !i, 11.'.. 613: Frasey V. fli(c/<tf. 8 Bradw. 554. See 
al8oiV(,y,wi( V. 111. Laud &- J.'mn >Jo., 6 Bradw. 257; CAeHotn v. fle- 
pvhiii: L.lns. (,'»., srt Ul. 220; iJupee v. Bo.vfon Water Power Co., lU 
"Mass. 37;S(«iev./<"i/'«7iiy .lMw..3B0hii) St. 258. 

INCliKASE OF CAPITAL STOCK. 

CALL OK SPlii-IAL MEETINGS FOK — OTOER BUSINESS. 

120G. Of tof. notice of scch meeting — record of pro- 
ceedings, g 15. In cFise the capital stock of any such 
corporation bIihU Im found inauflideut for constructing and 
operating its roml, such corf jorat ion may, with the coucur- 
rence of two-thirds in value of all its stock, increase its cap- 
ital atuck, from time to time, to any amount required for the 
purpiiBf iifnn-.siiid. Such incrense shall be sanctioned by a 
vote, in porHuii nr by |>rosy, of two-thirds iu amount of all 
the utoi-k of «u('h corporatioii, at a meeting of such stock- 
holders called by tlie directurs of the coi'iioration for such 
purjKine, by f,'ivi]ig nntire in writinfj to esc h" stockholder, to 
1)0 servt'ii persuiialiv or In dopositiiig the same in a post^ 
ottico, direi-t..^<i 1.. tile pnsln«i.-c jiddress of eai-h of said stock- 
holders weviTiillv. «itii n<.'i.i^H;-ary [loi^tiige for the transmittal 
of t!ie siniii.'. jiri'p.'iiii, ;il Iims1 j^ixtj day^^ prior to the day ap- 
pointed Eor "iich ri tin;:, and I'y ndvertiiiing the same m 

Hiiiue newKpiiper [mlilish.'d in eiicli iiuunty through or into 
which the said rcnid ^lwlll run or lie intended to run (if any 
newspaper kJiiiII ho publiwlied tJiereiii ), at lewist sixty days 
priur to the ilnv Hpiinintin! Cor sueli meetiufr. Such notice 
shall state thi> "tinu' loid plaice ..f the meeting, the object 
therniif, and (he Minoujit in ^vhii'h it it* jiruposed to increase 
HUL'h iMpitid st^ick: and :it mu-Ii un'ctin^' the corporate stock 
of such e<ir|innitinn ri!;i\ !■■ -■■ jh I'^ki'i!, by a vote of two- 
thirds iu aninunt ol' 111' . ;■ I -k ul' such corporatdon, 

to all iiuinunt iini ext I ■ .. i i iinl mentioned in the no- 

ticeK wi given. Sln-uliI iL. ilii.itui r, ,,f any such corporation 
desire nt (my time In call a hjieeiid meetiuf; of the tstockhold- 
ers, for any othiT Tu'cess^iiry luupnse, the same may be done 
in the nuuiner in tlii:^ section prnsided, and if such meeting 
bo attended by tlio ownei'M of two-thirds in amount of the 
stock, in ]iiTsuii or liy proxy, jiuy other necessary business o( 
such ciirporatii'ii m;iy lie then trimtiacted, except the altering 
amending or iidiliu^' to the by-laws of such corporation: 
I'niriiti'fl, such iiusiiies.'* shall have been speci d in the no- 
ticeB given. .\nii the proceetliugs of any such eetiug shall 
be entered on the jonrnal of the proceedings '"' •""V*- 

ration. l-IviTy order nr resolution iiicreasi - ''- 

stock of finy such eorjioratioii shall be duly 
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dred in section 2 of this act [ B. S. 1887, p. 1003, § 15; 
A C, p. 1911, § 15; Cothran, p. 1140, §15.] 

1807. Special charter— ^oMx^r atider, to Increase capital stock, 
special charter which in terms vested all corporate powers in the 
lectors, fieldt not to authorize them to increase the capital stock 
thout the assent of stockholders. Ry. Co. v. AUerton, 85 U . 8. 233. 

1207a. Increase of capital— i^oioer of directory, A charter 
thorized an increase of the capital stock, but failed to provide by 
lom the power might be exercised : Held, that the directors did not 
^rely by virtue of their position as such, have authority to increase 
e capital stock without the assent of the shareholders. Eidman v. 
ncman, 58 IlL 444. 

12076. It seems the management and transaction of all business 
r which a corporation is created, and its general affairs, are within 
e usual powers of the board of directors, but a power given to a 
rporation to increase its capital stock, cannot be exercised by the 
rectors, except they be speciallv authorized so to do, either by the 
arter or by the shareholders. Eidinan v. Bowman, 58 111. 444. 

1207c Increase of stock— w;/jo entitled to shares. If the capi- 
l stock of a corporation be increased by proper authority, the right 

such additional stock vests iu the original stockholders, each one to 
ke in proportion to the amount held by him of the original stock, 

he will pay for it. This right may be waived, but if it is not, the 
.rty entitled cannot be deprived of it by the board of directors of 
e corporation or otherwise. Eidman v. Bowman^ 58 111. 444. 

1208. Stockholders' liability — holder in representor- 
^ capacity exemj>ted, § 15^. No person holding stock in 
^y such corporation as execntor, administrator, gnardian or 
Qstee, and no person holding sach stock as collateral se- 
rity, shall be personally subject to any liability as stock- 
Iders of such corporation; but the person pledging the 
>ck shall be considered as holding the same, and shall be 
ble as a stockholder accordingly. [E. S. 1887, p. 1003, § 
; S. & C. p. 1912, § 16; Cothran, p. 1140, § 16.] 

1 209. Stockholders' individual liability— /or debts to 
^ont of unpaid subscrijytions, § 16. Each stockholder of 
jr corporation formed under the provisions of this act, shall 
held individually liable to the creditors of such corpora- 
te to an amount not exceeding the amount unpaid on the 
<5k held by him, for any and all debts and liabilities of 
'h corporation, until the whole amount of the capital stock 
such corporation so held by him shall have been paid. 
. S. 1887, p. 1003, § 17; 8. & C, p. 1912, § 17; Cothran, p. 
10, § 17.] 

810. Power of leoislatuue— ^o impose liability on sharehold- 
in existing corporations. Although no power of amendment may 
reserved iu a charter, the legislature may, after its grant, impose 
individual liability on stockholdtTs and otlicers of a corporation by 
>se(iuent legislation, without infringing upon any constitutional 
;ht8 of the stockholder. iShn/eldt v. Career, 8 Bradw. 545; For/y v. 
iwtll. Id,, 561. 

iSlOo. Reservation of power— io regulate by general laws, A 
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reservation Id a charter, or aa amendment thereto, of the right of th^ 
lejriBlitturc to bring the norporatioii under general laws, does not bin<t 
the legislature to enact any specitic law, and does not operate as ^k. 
contrat't with the stockiiolderM that they shall be subjected to any- 
siH-cifie ailditional primary lialjility on their contracts of subscriptioi»._ 
Itut the legislature may enact such general laws as it thinks beat aii«a 
such lawn may be even penal in their character. Ditrersy f.SmitP^, 
irei Ul. 378. 

13106. Constitution of 1848 — im pronirHng fir Teservation cy 
poiiiKr oner •■nrp-imlium. g 2, art. 10, of the constitution of 1848 w^is 
(IfsigiKxl In •■Kprc^s the ri-si-rvation of power in the legislature, in 
Krniiti:jL' ■li.irt.f -, '.. |.ri\ ili' fri>m time to time by proper laws for 
SI,- .:, ;. rn cnrpo rations by indiVirtua! liability of 

thi' ■ i| I ■ ■■ Whiilrnijer V. Spmaiux, 101 111.278; 

li'i'i \i ■ iKiiter of au insurancecompany eontatos 

a |: ■ ■ . iiTcd, amended or repealed at any time, 

It I ■ |"nver of the legislature to amend sucb 

rlKir ' iiiiy see proper, in reference to the rigtits, 

(hji' ■- ■ L uiiiiiiiv ami its stockholders. Butler v. 

I'JHi ■ \ ■ ■ li cnrporators of insur- 

atii-' ■ I , !■ . ■. I..- miller special charters, 

ii-vi-'.r\ ; ■■■ F'..'; ■I- .iiihifn. to the amount by 

tlii-ii. -t\>--. .. : < . «■■'■' aiii'.nii' ..t the capital shall be paid 

in, IS III. I n I. . 1 ■ 'I.. 1,1, liiiation of any contract. Weidenffer 

VIM, I ill' :'i ■ ■■! ■! ihi' ei>ntract of such subscriber to the 

capital sLuik Ml ;, i..,.. ■! :-^ thnt he will pay for his stock, A 

mere exiii'elatjoii ijii 1: ■ i ii ',' ■ !;lw will not be enforced, requi^'' 

ing ;ill thccapilal si'" i-. n is not a vested right. If the 

atiKikhi)lder» atid !h . i' ■ ' ni in have the stock paid in, it »* 

couipetent fur till' !■ ,-: -■ a reiiaonable penalty, such a* 

thrit preserilieil \,\ r.„ , .,.:-. ..{ ISBi). lb. 

VlWn. Till' liL'ii ■■ ..•■■:■ ■ .lilt to repeal so mnch of the 8^1^ 

of l*ir,T. n'liiiintr '■■ I I i!"'' I'Mis, as made the stockholde*^ 

persiiiiiillv li.ihle >.i I . ■ .I'iKiimt of their stock, there bei»*. 

m. '.'■,!■ il rj; I .;. !;■.■ .■■.!. \ hiw ehanging the remedy fc^ 

tl ;!' ii I I i' I . li ■■ III any coiiatittitional objectioi^ 

li'.i,.- ■ .■■, ■ -7 ;■! . 's. 

\i\l A ■ I.I i ii ■ '■( '■' ■.■■■■■ .'I'li-iu'iii •>{ stockholders under similit"^ 
hm.-v ainl .^ji.i .ai .I'l-, <in lu ;Im ■ riih w of being stockholders, au^^ 
rcmnU,.-i In I'nl'oree ^u(;li hitbility. See post 2812. 

lilS. Eminkxi' m}yi\tn—ncqnmiion of hind hy condem^ ^ ^„ 
natiim. ft 17. If ntiy sucli curirorntion shall be unable tc-^^. 
fi\j,riii: witli til-' .nviicr for the puavhiiso of any real estate ra^*"^ 
(liiin-il fur llie |,iir|"isiTi iif its ini.'iir|iiirntinii. or the transac — 
tiniL 'if its Imsim-ss, or for its i^-|ii)ts, Btation buildings-* 
macliiiir Jiiid repair wliojis, or for rij^iit uf way or any othai^^ 
lawful jiurjKise coiiiiin'ti'il with or upcesearj' to the bmlding^^ 
opertitiiiy or niiiniiig of siiid roail, Buch corporntioii may ac^ -"' 
yiiire sueh title in tin" iriiiuiior that may be now or hereaftet^^__^ 
provided for h^ any law of emiiieiit donniin. [R. S. 1887, p*^^ 
HX)3, S 18; S. & C, p. 1012, Jj 18; CotUran, p. 1141, § 18; ante ^ 
303 et Beti- J 
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1214. Eminent domain — material for road by condem- 
wHon. 8 18. Any such corporation may, by their agents 
ujd empk)yes, enter upon and take from any land adjacent 
50 its road, earth, gravel, stone, or other materials, except 
Euel and wood, necessary for the construction of such railway, 
paying, if the owner of such land and the said corporation 
can agree thereto, the value of such material taken and the 
amonnt of damage occasioned thereby to any such land or its 
appurtenances; and if such owner and corporation cannot 
agree, then the value of such material, and the damage occa- 
sioned to such real estate, may be ascertained, determined 
and paid in the manner that may now or hereafter be provi- 
ded by any law of eminent domain, but the value of such 
materials, and the damages to such real estate, shall be ascer- 
tained, determined and paid for before such corporation can 
enter upon or take the same. [E. S. 1887, p. 1004, § 19; S. & 
C, p. 1912, § 19; Cothran, p. 1141, § 19; § 179 ante. 

1215. If the contractors who are bound to furnish all materials by 
their contract take materials for the construction of their road, the 
corporation will be liable to make compensation therefor. Lesher v. 
y^'ahanh Nav. Co.j U 111. 85; Hind^ v. Wabash Nao. Co., 15 111. 72: 
2ited and distinguished in Scavimon v. CJilcago, 25 111. 424. 

. 1216. A railway corporation is liable to third persons for the tor- 
^ous acts of its contractors while constructing the road. C/<., SL 
Paui & Fond Du Lac E, R, v. McCarthy, 20 lU. 385; West v. St. i., V. & 
^' H. R. R., 63 111. 545. 

1217. So. it is liable for the acts of its lessees, or contractors in 
operating and using the road under its authority. O. cfr J/. R. R. v. 
Dunbar, 20 111. 623; Ch. & R. I. R. R. v. Whipph, 22 111. 105; ///. Ceu- 
-ralR. R. v. Read, 37 111. 484; /. C. R. R. v. Finnvjaii, 21 111. 646; P. 
*/?. /. R. R. V. Lane, 83 111. 448; P., C. & St. L. Ry. v. Campbell, 86 
fll. 443; Balsley v. St. L., A. & T. H. R. R., 119 111. 68. 

1218. A railway company allowing another to operate its unfenced 
"oad will be liable for stock killed through neglect to fence. III. C en- 
rol R. R. V. Kanouse, 39 111. 272; T., P. d- W. Ry. v. Rumbold, 40 111. 
43; Wab., St. L. & P. Ry. v. Peyton, 106 111. 534. 

121ft. Consolidated company liabJe for the acts of the companies 
onsolidated. C, R. I. & P. R. R. v. MoffiM, 75 111. 524. 

1219a. The liability of a railway company for injuries by the 
Tongful acts of any lessee, contractor or otlier person, done in the exer- 
ise of any of its franchises, is limited to "wrongs done by them while 
1 the performance of acts which they would have had no right to per- 
)rm, except under the charter of the company*' sought to be made 
able. St. L., A. d- T. H. R. R. v. Balsley. 18 Bradw. 79. 

12106. As to liability of a railway company for acts or torts of a 
?ceiver operating the road. See Wyatt v. O. & M. .R R., 10 Bradw. 
»; Broii^n v. W abash, Ry.,m III. 297; 3fHz v. B., C. d- P. R. R., 58 N. 
'. 61; O. & M. R. R. v. Davis, 23 Ind. 553; Bell v. /. C. rf- L. R. R., 53 
Qd. 57; Ttirm^r v. H. d St. Jo. R. R., 74 Mo. 602: O. d- 3f. R. R. v. 
nderson, 10 Bradw. 313; High on KfCt'ivera, §§ 31H), 397: contra. Cent, 
nist Co. V. Wab., St. L. d P. R. R., 26 Fed. Kep. 12. 

1219c. If the trustees of a nail way company do business in the 
ame of the company, they are liable to suit in that name, and their 
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JiliM. OoMrANY i.f\aLK— for arts o/trttsteen. Trustees selecM 
Uy ttie curiiuratiun iis well as the boQdholders, wliile in possctssion op- 
tratiug' the ruiitl to earn iiiouey to pa; debts of the corporation, will 
iMt regariii'd as ihe agents ol the corporation so far aa rt-lates to the 
IranmU'tiuu of biisiutss with third persons, and such persina may sue 
tiip ciirp'iralion aiiii rerover dauiages in respect to transactions with 
Hiich IniHlfi'S. ami will imt lie compelled to sue the trustets. (ir. T. 
.M<iu/. .I- Tr-n,.-^!: f <.. v, rihn,u,. 8!) 111. 2M. 

I'J'JII. Ai'iiiTiDSAL POWEua. § 19. Every corporation 
tornitHl umier tliie act shall, in addition to Uie powers herein- 
before cimfarri'd, have power : — 

li.NJHY i;i'(is LANDS — /o cramuie, survey and lay its Toad. 
First 'I'd *'Hiisi> utich esaniination and Burvey for its pro- 
|)oHnd niilwiiy tc) lie uiiide na may he necessary to the selection 
of tho iiioKt (iilvniitiitiemis route; and for such purpose, by its 
otlirerH, aj'fiitM or seiTaiits, may enter upon the lands or 
waters of any jierson or ccirpiirntion, but subject to responsi- 
liility for all damages which sltali be occasioned thereby. 
I It. S. 18H7, p. IIIU-I, § 20; S. & C, p. 1912, §20; Cothran, p. 
1141, S -if 1. 1 

1:1:; I '■'. ■ I 1 .\ ii ■■ f ■ ■ \' '.•'.-'■ i<( the powers conferred 

upoii i: . .. ,, I , ,|,,,|||(-r by entering upon it 

ill i>ii:< > taking materials theie- 

i'ri)]ii. I . •■iifli iit'ts are done, pre- 

si'ril"-..; ' -111 li injuries, an action of 

tort w }M :m>i ni ■ ■ ■' ■■i!iil'ir\ rriiiedv must lie pursued — 

it beilit; ill t:<-tu-r.:\. ■■■■■ •• .-'A v.r., A.di-bl.L.Ji. R.Gl lU. 1^1. 

llii. Oil ail li ■ . Ill . : !,Liii:i:;(-s fur right uf way, it is error to 

admit eviih'ii'T ii[ .i ■.;.'. ii! iiir. nin.ii the laml going cii show a will- 
ful trespass. /„ /;. .1- M. /:. I!- v, Wimluir. m HI. 219. 

li:!:{. l.ix A nos. The Illinois l.Vutrai Hailroad company had the 
risht iiiiiliT its .liarti-r. t" loiate its road in the waters of Lake Mich- 
igan, l.r. H. U. V. Hurl;,,-. 14 111. 35;i. 

1224. Th'' yvaiil i>i :i ri).'lii to extend to and unite with any other 
railroai! lu Uii> >iaii' mwv iIh nirlit to extend to any other railroad 
within lhe|ire>i'iilM a I.miii-. II II, -Hit ^i- III. H. /i.\.U/egui-y,15 1\LS0. 

Vlin. HailiMii'l i-in-iMiij: aimtber lias the right to select the point 
and manner 111 inti'l'seelliin. L..S.i!L- M.H.Ry v.Ch.dc W.In(l.R.R^ 
VI IliniKl. 

Iii7t'i. I'liAM.EoF LOCATION. After having once fixed the termi- 
nal piiiiitN III' Its mad. ami located its depot iu a town or city, a rail- 
wnv eiiiiipany has no power arierwarda to change the same without 
Wislalivr- aiitlioiitv, tint it will be held to its election. People v.L. 
iH-N. It. fi.. li" lll.'4>t. 

123ti. AriiVISMIOS OF PliOPERTV BV TOLPNTABY ORAlfT. 
SrroiKl. To liiki.' iiiiil IioM wuL-h voluntary grants of real estata 
and other piMperty an sliiill bo uinde to it, in aid of the 
coustruetiiin and use of its railway, and to convey the a. 
when no lougur n'quired tor the uses of such rai way, nolji 
compatible with the terms of the original grant [B. f 



\. 
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1004, § 20; S. &. C, p. 1913, § 20; Cothran, p. ,1141, 
0.] 

827. A deed to a railway company "of the riifht of way" of the 
road, with nothing to detine its extent in width, when the charter 
snot define the extent of the right of way, is too indefinite to con- 
Qte color of title. Wray v. C, S, & Q, M. i2., 86 111. 424. 

228. Effect of release. A contract of a party by which he 
ees to release and convey a right of way to a railway company over 
Iftods he may own, as soon as the road is located, will preclude him 
n claiming damages from the construction of the road over his 
Is. Canrotll v. 8, & N, W, R. JR., 81 111 232. 

229. AcQUisiTON OF PROPERTY — by purchase — diaposi- 
I of same. Third — To purchase, hold and use all such real 
ite and other property as may be necessary for the con- 
iction and use of its railway, and the stations and other 
ammodations necessary to accomplish the object of its 
jrporation, and to convey the same when no longer re- 
red for the use of such railway. I E. S. 1887, p. 100^ § 20; 
k C, p. 1913, § 20; Cothran, p. 1142, § 20.] 

JSO. Conveyance — estate granted. A deed to a railway company 
veying no land, but only the right to construct, maintain and use 
iirough, upon and over certain lands, all such railroad tracks. 
)t8, warehouses, Ac.j as the company should tind necessarv or con- 
ient for transacting its business, and to keep thereon without dis- 
)ance, all property belonging to or in the possession of the com- 
y, to have and to hold the said rights and easements so long as the 
e should be used for sueli purposes, and for no other, even forever, 
Jes only an easement which is a freehold of inheritance, though 
f a base or qualified fee^ which may be defeated. Wlygins Ferry 
V O d- M, By,, 94 Dl. 83. 

231. Powers — to lay out and construct road 100 feel 
k—when may take more. Fourth — To lay out its road, 
exceeding one hundred feet in width, and to construct 
same; and for the purpose of cuttings and embankments, 
ake as much more land as may be necessary for the proper 
istruction and security of the railway; and to cut down 
^ standing trees that may be in danger of falling upon or 
itmcting the railway, making compensation therefor in 
niier provided by law. [R. S. li?87, p. 1004, § 20; S. & C, 
1913, § 20; Cothran, p. 1142, § 20. J 

832. Width of riuht of way. Company not bound to take 
pay for all the lands described in the petition, if less will answer 
purposes. Peoria d- R. I. Ry. v. Bryant, 67 111. 473. 

J83. Width of the land as described in the report of the commis- 
lers was held, to control, and where acquiesced in by the company, 
h knowledge, it is concluded. lb. 

i34. Altt- ration of the route subsequent to the assessment of 
laji^s gives the land-owner a right to recover for damages result- 
therefrom. Peoria &R. I.R. R.y. Birkttt, 62 111. 332. 

235. Powers — to build road across or upon streams, 
hvoays, streets, &c. — consent to, or condemnaiion. Fifth — 
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t.fii'Ui i;. -J :?.&»,;*: r»':.a;r. 7. ' . Ji. H. v. li'^K-i. \\ Hr:t<iw, 17. 

Xt'Mt*! Ifj '-'i.'i-rr i't;::,r • ;:'. -■::- fnr th*- pa-iair*' «.'f water I 
jiftfiv ffjij-r <x'r«-.T/^ 'niirj-i.-y «iir»- iir.'i ■•kili. aii«l Nriii»r to bpa 
wifk -ij'h ••fj/:ri«:*ri:iif r:rj'r.v.»rlu'»'. «Mn- iiipi *kill oniinarilT 
t.'i Aork-. of tii;it. kiri'i. a-" may ^M»:<i'»onal'ly «ie*'iiiMl MJilicient 
'lania/'--. fi'»iii t.Ji*' -tr«'arfi. in 'ro:i:iH#:tiMii with th^ w«irk, in all « 

l2:t<W/. II ili«- ''iiiitru'tion of a nilruad owr a water <v« 
h'ft iMi{iro|X'rl'. 'ioiif. and i*^ \^a^h»*<l out i>y an extraonliua: 
Wix'iwr/, tiiiti is iipnii the laiiM of an ailjac^mt nwDfr, lieyond t 
jiaiiy* ntfht o| w;»\, th«; <'<iiiir)aiiy i"* rmt houiul to rfinove sur 
liil, Uft'l il l»y r«*av»ii ol' it hfiu;; .-»«; lot [(^mI. the wattTS of th«*sti 
ill v<Tti-i| in a iiih?Hi-«|ip-iit lp-sh«*t, it will not jfivt? to such ; 
owiii-i ariv ri^lit. ol a^'tion. Ih. 

V1'M\'-. MiEMioi ^ AM) WATKK iin'M'^K^—'thst rtff inn •»/ 

ifif'i \ railwa) (■•iinpany is only n'tpiirnl to construrt JtJ 
III in 1 w.itii I'liiM ic-i with siirh ran' anil skill as to make th 
Ih ti-ni tn \t.\\\ I hi- wat'Tin all onlinarv Motxis and t'reslieta. I 
il '• /iV /i* V. Hilhhiiifi, r>0 Ta. St U.V: Tturit ofrlnna v. *'"' 
i:! Ml' :::W: hnmhr v. linriwt linnni i:o.,mSW. 443: .V'^r/^ 
/'.iir /^ /^. 'JH Vt. '.»«; H*:nry v. Ti. CV/ii. /i. H,, 30 Vt.03S;i 
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T. Worcester. 13 Gray. 193; Smith v. Agawam Canal Co,, 2 Allen, 
36S. 

1287 Obstruction of natural flow of -wkt^vl— liability for, 
A railway company is liable for any injury that may result to the 
owner of lands from an obstruction created by it in the natural How of 
■nrface water. K,i&S,R, R. y.HoraUy 22 Bradw. 145. 

1S88. The fact that a railway owns a right of way over the plain- 
tiff's land, does not authorize it to make such a change thereon, by 
stractures or otherwise, as to flow water back upon the land of the 
plaintiff, or others, and thereby inflict an injury. C, R, !.& P, R, R. 
T. Carey, 90 lU. 514. See also, /. N. W, & iS. W. R. R. v. Cor, 91 111. 
fiOO, 

12S9. As to measure of damages in case of obstructing the free 
pflsage and flow of water. See £, & ii. R. R. y. Horaii, 22 Bradw. 
145;C.,ie. /. i&P. JR. R, v. Carey, 90 111. 514. 

1240. A railway company has no right, by an embankment or 
other artiflcial; means, to obstruct the natural flow of the surface 
water, and thereby force it in an increased quantity upon the lands of 
another, and if it does so, it is liable for any injury that the owner of 
the land may sustain by reason thereof, f, W, rfr W, Ry, v. Morruion, 
71 111. 616. See also (jUllham v. Madisovi Co, R, R. 49 111. 484; Laney 
y. Jasper, 39 111. 46; Gormley v. San ford, 52 l\\, \f^', C, B, dr Q. R. 
R. V. Sthaffer. — 111. — . Filed March 28, 1888. 

1241. A railway company by obstructing the flow of a water 
courae will not be liable to the owner of cattle, who has no interest in 
the grounds overflowed, but who made a contract with the owner of 
the bnds so overflowed to feed the same, after the obstruction was 
iMde. T., W. & W, Ry. v. Hunter, 50 lU. 325. 

1242. Restoring former usefulness. The statute requiring 
the restoration of the stream crossed by a railroad to its former use- 
less, applies to streams not navigable as well as to those navigable. 
C.,R. 1. dP. R,R,y, Moffitt, 75 lU. 524. 

1243. Where a railroad crosses a stream not navigable under legis- 
lative authority, which imposes a duty to leave the stream in such 
condition as not to materially destroy its usefulness, the company will 
be under substantially the same obligation as would be upon a private 
owner of the land and stream who had undertaken to interfere with 
the water coui-se in the same way; and if it so constructs its bridge 
as to obstruct the stream by the accumulation of drift, &c., and thus 
OTerflow the lands of others, it will be liable for the damages. lb. 

1244. Bridge— when built by city. A bridge built by a railway 
company over a navigable stream within the limits of a city, 
^or the use of the railroad, under an ordinance of the city granting 
permission and providing the manner in which it should be built, may 
be reganled as having been constructed by the city, and as falling 
toy within the power given to it to construct and repair bridges 
and regulate the use of them. McCartney v. Cli. d* E. R. i^., 112 
ni.611. 

1244(1. As to obstruction of navigable stream by a bridge, and an 
•ction in respect thereto, see III, Packet Co. v. Peoria Bridge Assoc, 
38111.467; Jfww. River Bridge Co, v. Lonergan, 91 111. 508, 516. 

12446. Town responsible, if it makes such a bridge as will obstruct 
tbe free navigation of the stream. Town of Harle^m v. Ennnert,^! 
HI. 319. 
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OF THE USE OF IIKUIWAYb. 

1245. Grant of itsk — wh^th^i' exf;7usict, or Joint use, A g^nntof 
power to a railway company to construct its road ii|)ou. or acnMsanj 
hi^bway its route may intersect, the coqx'ration to restore tlitt same 
to its former state, or so as not to impair its nsefiiln«»ss, is etjiiivalfiit 
to allowing a joint use of the highway l)y the company with the pub- 
lic, protecting its use as an ordinary highway against any impairment 
It does not authorize a use to the exclusion of ordinary travel. l\F\. 
W. d' Ch. R. R, V. Rnrh, 101 111. 157. 

1246. (rRANT OF \iiiY.~HtatutH (luthonzlnif miistnitd. § 26 of tbe 
act of 1849, authorizing county or town ollicers having charge of lamb 
belonging to their county or town, to grant the right of way over the 
same to railroad corporations, has <ippllcati<m only to lands which 
belong to counties or towns as owners thereof, and not to lands in 
which they hold the nominal title only for a prescribetl public u*, 
such as for a street or a highway. 76. 

1247. The commLssioners of highways of a town, having no title to 
an avenue or public highway, are pow<*rle.ss to grant the same to a 
railway company, by deed, so as to pass an exclusive ri^ht to its use, 
and a deed by them attempting to grant su<rh right, is void. 76. 

1247a. UiOHT TO use of iiKiWww—ilnty ns to puhlU*. traeei A 
railway corporation may take possession of such part of any public 
road as may be within the limits of thi» right of way, and luay «m- 
struct its railway across any establishe<l road, whenever it is necessiry 
to do so; but the railway must Ije so constructed that it will not iiu|iede 
the pas.sage or transportation of jn^rsons or property along thenjail. . 
If the corporation finds it nece.ssary to appropriate* a public ro«l or 
any portion of it, in such a manner, or to such an extent, that it u)DO 
longer fully available for its original lise, a duty arisi»s for the corpo- 
ration forthwith, at its own expense, to <-hange' its site and to nn-on- 
struct the roa^l on the most favorable, hxration in as perfect a manner 
as the original road, for the public. Commontrialth v. P*'nn, K.H- 
Opinion of Sup. Court of Pa. Filwl Jan. 3, 1S«8. 20 Ch. 1-egal New!».p. 
2H4. 

USE OF STREpyrs. 

124H. TiTLK TO STRKETs— ^'#',v^// /// rorpo/atfon. Where a city 
or town is laid out by plat und«*r the .statute, the fee or le^l title to 
the streets, indicated on the plat, is v^'sted in the corp«»ration for the 
us*.' of the public. Cnnnl Tntsttts \. llar^ns^ 11 111. -V)!; Mtnt^swPm 
Ft. W. rf- rh. R, R., 21 111. 516; Ihlhrilh v. Sfoohtf, 2:^ III. 441; l.B- 
rf- \V. R. R. V. Ilnrthii, 67 111. 43<.»; (\ dr V. R, R. v. I'toph, 92 111. iTO: 
Peoph v. Wofsfi. im 111. 232. 

1240 Dedication of -fifrtptaurt nn-tssnnj. To make a coiD- 
plete de<lication of strn-ts ami alleys by a town plat, so as to pa.»« th« 
title to the corporation, there must be souie act showing an ;uT»*pt- 
anee. I'ntil acceptance the fe<* remains with the original proprii tor • 
UamUtnn\.(:.,li.iK'(^.R.R. - 111. . Filed March 28. I hW. 

1250. Kkjiit to isK STREETS Yoii. The us<' of st4*am ju» a iimtivf 
power along the stnn'ts of a critv mav 1m* grante^l. Mftsts v. P., F. " • 
rf- r'A. R. R.. 21 111. 510. It is a legitimate use of a stn»«-t or high*'*? 
to allow a railroad traek to be laid in it. Mtii'ithy v. r/<iV«7.>. 21* I**' 
27y. .\stti power of cities over their .streets and liability for iiij'*''-. 
from chanp- of grade, .see R'^Urt.s v. r'/i/'-r///'/, 2*i 111. 24l}; ytrha ?* 
Pinrio, 41 111. T/r>: (^nhu-y v. Jows^ TO 111. 231; iitw-k v. E. St. Lont*^ 
85 111. 377; Chirat/n v. Rrophy, 7U 111. 277; iShaicntetoim v. Mu^"n, •*- 
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ID. 87; Aurora t. QiOett^b^ IlL 132: A^jn^r: v. R-rj. 57 F^ y*: I'^jr^n 
T. Baker, (B IlL 518: Alton r. Hop^. O^ IlL I'T,. 

Ittl. Same— «/Uirfer «m*tr»iriy. Ai;:i:-:-r::T oy i < har-r :■: •.-':.- 
ikncta niln»d|from V. to. anJ into tL*: . i'.y ...f «;^ -.virh :':.^ i:r:.-ral 
power to cross any road or highway oii tLc- r'-:^r, ■ :i..y irlv--* s*i-.i: 

C^wer uatside of "the corporal^ liruiis v? «". I: '-sn^- :' ;y any fair 
tendment be held as a grrant of thr \i=^ of th- --.rrr-:- =.f ::.ir litT for 
nilroad tracks. 0. 7). d- r. A A v. chiyzj . liil i::. 1>:. 

1258. GRA>T OF KKiHT TO LAY TP.A< K IN -T2;KKT '"/i-.. /.*.'•.'; 

fiuvfion. Those having thr t.-«>ntr''! of ^'u'li'.- r -ai- :i ay a'j'.:."riz»- 
treTeloD them br means of railways. a:.a w:.-r»: :t r;t.:.v:i> • ..; .i.':; 
hM oonstmcted its track upon and a:<~>r^ a i'-i'r.;i<- :.:ir':.w:iy. «-;in ^li- 
Ud possession is a matter belwrrn thr r«.«a«i a;'.;-'r.:>-- :i:. : ::•• '■«■!.':- 
My, and the right cannot be «|!i»-sti«jr:»fil in aii *•::!.:. ••: »:►- :::i.-ir »iy 
we owner of the land over which th*:- par ::•.■ r.-a.! ha- j-^:i » -;a ■li-iV-'i. 
BdwarrlitinlU R. R. v. .Saur»j*rr. &2 111. 377. 

ISM. A city has the p^jwer to allow th»r r'.'ri-tr:«::-!; uf .i r:iilrtia«l 
Dpon or over its streets, anii th»- piiMi«- will li- f-"iL'l i y \vhat»-v-r n.-uy 
wiawfullv done in regard to ilie streets bv ih»r •■::%•. "' '. d- -V. ir iii}. 
V. ?«pfe. VI liL 231. 

ISM. Grant of use of street— /iot mndr—^i'ul- •»'/,. Alt!iOM(r}i 
*city charter may givt? p*»w»-r to iiiakt? all "r'f»n':u".^ r.^-i'—^ry afi-l 
Proper to carry out the express piiw^-rs. th^ ii«:i'.:i -•: ii ■ :ty .-/uiiiil, 
though in the form of a res«jlution. in •.■onn»-ri:..:i u:::. :•> .i.-»il. irnmt- 
^tneuse of streets for niilr/ad tracks, will •- a -r* i-i-iit -dVAUX. of 
P^nniflsion to so use the stre»-ts. (/rthicy v. ' .. li. d- V- /»• /»-. l*'J 111. 'Jl. 

124i. Where a city uniier a res'^lutiun a<l"i':#:«l. f^nv* y.- ;t -ir»-K 
Jsolutely to a railway company, the rH^ulmi'^n azi'l tli- li-tJl will ^ive 
^ comt>anj the right to coustru'-t. maintain aii>l 'ip«-rat«' it.> track 
Qpouthe street, even if invaliil to pa^a the ^-ntir*- •I'liuini'^n -.vi-rthtr 
^'cet; and when such right i> »'Xerfi>*-«l. th»* '^ity i-ann'-t p"wrii«r tijr 
ff^i to the exclusion of the company. P>. 

.1256. Grant of right- -7>'/.«t* Tm sn''»^J!u^'tr >»/ 'fmut'*-. Wh»T»- a 
^]ty, under special authority of law, grants tn a raiiwav «uiijj.ari\ th«' 
"Wttouse certain parts of its .-tn-»-is r^r railrnail tra«k-. iJi*- tjrant 
Jljntaining no clause restricting the u-e iH" th»- -^tr-t-t?^ t'» ih*- trrarit«N-, 
*'>*' riffht to such use of ttie street:* may r.»* iraiisf«Tr-i| tn ;nioth«T rail- 
**>• ouuipany, which is authi»rizHil by law toai-<iiiir»- anil -h'iwmJ tr. jill 
^€ propertjT.' Ccc, of the former company, t^uiwy v. ^■., Jl.i\'\t. li. 

-,'857. Location IN riTiE> Umiffd tt, n.^s- nf >,/ > itn nuthnrifhs. 
.^he fourth clause of this section giv»-s the nMnpany anthoritv ti,silert, 
J]* own route an*' tix its t*rniini: Imi th'N i^ firniti-.l i.y ili«iinh 
2*''*i providing tliat a railruad shall nut i'«- l.ti'i on .tr ioT'i-.^ any 
*^r^ without the assent of the nmniripaliry. 'r>»i- ila«i-«- i-xiimii", 
J^^Ways from cities, exi-ept with the as>Krii nV tin-ir onri' jU. ///' 1;* y 
^' CA.d- W, Ind, R, R., « Hradw. 172. 

i^S58. Power OF <ITV to KK^ilLATK thh./nti'.n of pmr. r. < ilh>, 

?*^efull power to regulate th»' location an'i u-^e n| *i;iih..;i(| ti;i«k.s 
?^in their limit.s, and this p<»wer cannut U? <li'i<-gat«-.l. Oi.|iii:irji'.'. 
Sitting permission to construct tracks in street.** mint deli riiti|\ lix 
relocation and termini. Ordinanee held vuid for uncertainly in'this 
^PecL lb. Overrulwl. See f 'h. rf- \V, fn/l. R. R. v. Dunbar, Km I jl. 
*'0,tn(i Chicago v. Ch, d- W. Ind, R. /«.. 105 lU. 7*. 

I8«8a. An ordinance autliorizing the cor "tihvr 

zj^jBQptnies to use its tracks upon such tenii» > 

^Qia ai an attempted delegation of power. /] 
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V. Ch. & W. Iiul. R. S., 105 111. 73; Ch. 4 W. Tnd. R. R. V. Dunbar, 

100 111. im. 

125fl. PnwETt TO nriLi) TciAn tv fiTV — h/ji.tffilfvt rerognitMn of 
power. A |irovisi.,ii ui an :ii I Hiiii'ni^uiirv oC ii fliartcr of a milwaj 

comprtuy. 111,-.' : 111- ]■:[.- ..I - ( ;ii \\\, ■ -. a-~ ' \\u\i-. ,Vi*„ may be run 

inthei'in. ■■ ■ ' i ■■■ ■ 'ii i^uiindl, is a 

legisliitJM- !■ !_■■■ , ■: i- ■■ i:i iMlliiD thecity 

ISIlt) (ii ^ I 
theriRlit : \: n.i 

12B1. .\--!M... . '■,'.■ '-r-,se./i-(/-te(.v. A rail- 

way tomi'.'Liiy in;::i'i ■■ n ■ ■ ■ u'l'iiiTai liiiT of 1872, haa authoii^ 
t(i selwL its own m . ■ , .■ i -. \K<\\d, and to construct the aame; 
and this power li> ;i i ■ aUnn, carries with it the power oi 

tixing tliii ipriiiiii.i, ; [luposLHl roaii, suLject imly to the 

limitation tliiit Un- .'.'.■; ■■" iiimn or atmsH ativ street in any city 
must In- with tin- a^scin ul sm-li ritv. Ch. tf W. /?«/.. R. R.V. Ihmbar, 
lU) III. 111). 

1281(1. The lines selei.'tefi foi' a propuaed railroad may, without the 
assent of the cii.y, <Tiiss stri-ets, and tlie company may, without auch 
iissent. ai''|iiiiT llir riuiii of way anil construct its road upon every 
part of suili liiir, I'.v^i-i'iit tile parts to be upon or across atreets, lb. 

I2(H'., siii-H i]_M V nv inimnAayv. -til ylctm-'of striit^t^t. A city 
oi'iHiiiiinr l;i-.iii1iiii; [>c:piiij.s[on to a railway company to conatnict ajid 
i.inr ,ii I ;■''■ .i| Willi 111 tlie city ItiDits. is not void bei.'aiise it fails to 
.!.■ ' ■ ii'-ri-i..f line iiiinii wlii'-ii the ruii'l may be constructed, 

II i ■ 'ii;in;iti' llie iirecisf points iit which tlie roa^l may be 

■ ■ ■. 1 .1--- :ui(l upon tlieru'vciul streets to lie intersected by it. 

\i*i-l. l)t;Li:(JAT[«xn|- M I 

to a railway coiiipaiiy to i i 

to Iw selected by the coin inn 
tion to the coiupaTiy of |iini' 
council, a.s the power tn loi mIi' 

to the railway couiimnv :il 

City of Cliiciijrii hv\ ]-.>w-v {.« :i 
road williln il» lillll1^. injt ii>> i 

\2m'i. The iiiT^ r-..\~y. ■'.,■ 
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VHtAii. I'liMii 1 iii.v in I.KANT nr i'i-:n!r[i.s>iciN. A provision in a 
city ordiniinrr i.hiii tie |.iTiiii"ioii to cuti struct a railroad within the 
city is iifou ceiiiliiiiiii ihat tlie railroad company shall pei-mit anj 
otlier railL'oail n>tu|>aiii<'^, not cxcri'iliug two in number, which have 
not then the ilffbt of enlrance into Die city, to use the main track of 
tlie roadthereiuauthoruedtol>elaid,jui-/t»j/wlth such road soautbor- 
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iied, does not render the ordinance invalid, as it confers upon the rail- 
road company no power not given it by law, nor does it deprive the 
city of any power whatever. lb. 

1564. Limitation on uKiiiT granted— r*V/7<< to lease track. An 
ordinance giving a railroad coin^iany license to construct its track 
along or across the streets and alleys of a city, upon the condition it 
shall permit any other compauien, not exceeding two in nuinl)er, to 
use its main track upon such fair and e<iuitable ti'rnis as may be agreed 
upon, will not t^ construed as prohibiting the company from le^ising 
the use of its track to more than two other com])ani(>s. 8uch provision 
is a limitation, not upon tlie right of the company to admit other com- 
panieH to a joint use of its tmck, but upon the exclusive enjoyment of 
Uie estate granted by the city. fJhvuyo v. Ch. d* W, Jnd. R, i2., 
105 111. 73. 

1565. § 20 of the charter of East St. Louis, authorizing the council 
to make contracts with any strwt or horse* railroad company for the 
use of any stn^-t, &r., upon the consent of the owners of tiiree-fourths 
of the property p<»r foot fronting cm such street. &c., Jipplies exclusively 
to street or horse railroads, strictly so called, and has no applicatiim to 
railrosids contemplated in the gen(*r:ii railroad law. Wiggins Ferry 
Cff. v. East iit. Louis Union 7^//., 107 111. 4r>0. 

1265a. Under the general law relatiug to railroails. it is only neces- 
sary to procure tlie Jtssent of the muuicripul authorities of a city to 
authorize a railrr»ad couipany to coiistnict its track or tracks over or 
alon^ a public street th«'reiii. That act, as revisnl in 1S74, does not 
require the a.ssent of the abutting lot-owners, and in the absence of 
any special statutxiry provision re<juiring such assent, it will not be 
necessary. Wiggins Ferry Co. v. E. tit. L. Union Ry., 107 111. 4.00. 

1366. In cities, towns or villages organized umler the geni*ral in- 
corporation law. which requires such assent, <>r under spwial chart«'rs 
containing a similar provision to that in the general law, this rule 
does not apply, and the &*«sent r)f tlie requisite number of the abut- 
ting propiTty owners will be required as wt^ll as that of the nnmici- 
pality. //>. 

1267. KionT TO makk koad in <'ITY - charter ronstrne'i. The 
wonls ''to" and "fronr a place or city, are construi'd to m«*an to or 
from a point within the phicc to or from whicli a corporation is au- 
thorized to construct a railroad. Authority to«'onstruct and oiM*raUi 
a railroad fnmi the city of ('. to any point in the town of K., is held to 
authorize thdoiration and oiNM'atioii of the road fnun anv point within 
the city of i\ AfrCnrfnry v. r/,, d- E. R. U., U2 111. 01 T. 

136H. Wheni a railway company is authorized to build a railroad 
from a city to another place, the fact it is also empowered to contracrt 
with a horse railroad company for the joint or separate operation 
of eitlier or Inith companies' roads, as may i»e ayn-eil on. will not op- 
erate as a linutation upon the niilway c<unpany in respect to its en- 
trance into the city, lb. 

1369. Lk<uslativk KKcorjN'rnoN (w khjjit. An act •>!' the legis- 
lature confinning a city onlinanee ^nantinj; tlie ri^rht to lav track in 
the city will remove any dtnibt as to the company's ri^rht to construct 
its roatl in the city, and be re^';nd<d m-^ a recoL'uition ol the riirht. lb. 

1370. I'nder the iith and 2.'»t}i clauses of j;j l. art. r», ,.t tlic gi neral 
incorporatitm law. t 1m* comnnui council ju cities incnrporai»«l under 
ttiat law. is veate<l with tlie »'x«'Iu^i\'- <'nutrol and r»-i;ulat inn nf tlie 
streets, and with the power tr» direct ami control the lucatinn of rail- 
road tracks within the limits of thijr cities; and being inconsistent 
with the iith clause of ^I.art.o of the amendid charter of the city 

-12 
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of Chicago, adopted in ISti", must prevail over the latter. Ch. Dock 
d- Canal Co. v. Qarrity, 115 111. 155. 

1271. Limitation on city. Thi* power of the city council of 
Chicag-o to direct and control tbe location of I'aLlruad tracka, ia sub- 
ject to tht hniltatlon imiiused liy the iKith clause of g 1, art. 5, of the 
act. inakiug a petilion of the owners of the land representing niore 
than oue-lmlf the frontage of the street, necessary to the grant of 
the right to lay a railway track in any streef of the city lb. 

1272. That clan-.', ;. i.. 1 i .t.-,:,..| ,,- 

anil individuals. I i 

embrace natural p.- . i ■. ; i.tis, lb. 

1273. A city num. i .i.i.i-i ^n- -■ k"],il iiicor|niration act, may 
gmnt to private iiiili\ iilii;tl>, iji v<, .t jjiiv<iLt: i-urporation. the. right to 
lay railroad tracks in the .streets, conuecting with public railway 
tracks, previously laid, and extending to the manufacturing estab- 
liahment-s or warehou-ses, of those laying the tracks. In such case the 
tracks BO laid, become, in legal conteniplation, part of the railway 
with which the^ eonneet, and are open to the public, a ud aubjectto 
pulilic control in all respects as other railway tracks. Vh. Dock & 
Canal Co. v. (Jitnlty, 115 111. 155. 

1274. The use of the wtreets of a city, however, whether for 
vehicles drawn Ly animals, fur riding upon animals, for foot'men, or 
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to keep the same in repair, to maintain flagmen at such crossings, to 
compd the roads to raise or lower their tracks, &c. This invests 
incorporated cities and villages with exclusive authority over the 
matter of railroad crossing over streets and highways within their 
limits, and excludes the junsdiction of the county or town authorities. 
/6.; Ch, Dock & Canal Co. v. Garrity, 115 III. 155, 163. 

1281. Gkant of right to use street— wtwi clearly appear, A 
permission to a railway company to occupy a public street with rail- 
way tracks, must plainly appear, and not be left to be derived by 
doubtful implication from the generality of language used, which does 
not unmistakably manifest the intention to give such permission. Ch,, 
Dan, cfr Vin. M. A v. Chicago, 121 111. 176. 

1281a. A city ordinance, after a careful mention and specification 
of what streets, might be used by a railway company in wnich to lay 
down its tracks and side tracl^, contained a general clause giving 
authority, also, to lay down all such tracks "as may be necessary to 
the convenient use of any depot ground said company may now own, 
or hereafter acquire in the vicinity of or adjoining said line of road, 
without the specification of any streets: Held, that such general 
clause gave no authority in respect to the use of the streets^ additional 
to those which had been specifically named in the preceding part of 
the ordinance. /6. 

12816. Right to use streets— charter construed. Authority in 
tte charter of a railway company to construct a railroad from V., in 
the state of Indiana, to, and into the city of C, with the general 
power to cross any road or highway on the route, is to be held only 
M giving such power outside of the corporate limits of the city of 0. 
By no fair intendment can it be held as a grant of the use of the 
■Greets of the city for tracks of the road. Ih. 

1282. The grant in a charter to a railway company of the right to 
"in its road through a town, cannot, by any reasonable or fair intend- 
ijent, operate as a grant of the use of the streets, or either of them, to 
the company. 8t. 1., V. d- T. H. R. JR. v. Haller, 82 III. 208. 

12811. Grant of use construed. An ordinance or resolution 
or a city appropriated certain streets to a railwav company, "so far as 
«e said company may require to appropriate the same m crossing 
y«n, In the construction of their railroad track, switches, turn-tables, 
*c, and other machinery and fixtures to be used or employed by 
them in operatinflr their said rojwl, subject^ however, to this proviso: 
tott the same shall be occupied with as little detriment ana incon- 
▼enienee to the public as possible," and requiring the crossing to be so 
P^ded as to make any embankment that should be made, no obstruc- 
tion: Held, that this was but a provision for a joint use with the 
8^eral public. St. i., A.&T. H. K. R. v. BeUecille, 122 111. 376. 

- 1284. Municipal assent— petition of lot-omners. Clause 90 of 
S 1 of art. 5 of chap. 24, R. S., provides that city and village authori- 
al shall have no power to grant the right to lay a railway track in a 
"^t except upon petition of the owners of the lami, representing 
JJ^f« than one-half of the frontM^e of the street, or so much 
thereof as is sought to be used for railroad purposes. (Ante 151.) A 
**^pliance with this clause is a pren^qiiisite to the validity of cor- 
porate consent. Mickey v. Ch. d- W. Ind. R. R., 6 iiradw. 172. See R. 
^•» chap. 24, art. 5, § 1, clauses 7, 9, 10, 24. 25 and 90. 

1285. Right under consent of city. Where the city has duly 
J'^'ited such right to a railway company, the latter may build and 
J^^ate its road without interference, subject to its liability to 
'^Poad to abutting lot-owners for all legal damages. Ch. & W. Ind. 
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R. H. V. Berg. 10 Uradw.eoi; Same v. aeoi-ge. Id. Wfi; Same v. Phillip», 
Id. 648. 

1286. Ddmmy UAii.KOAiw— '««*«*( iif property holders. Under 
the aft of IBll in relation to liowfl anil dnmmy railroads, no 
putition of the adjuiiiing propiTty-owners ia necessary. Hunt v. Ch. 
(t [K Hy..2S) IJra(hv,2N2. 
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be controlled by a court of equity, if prox)er care and skill are observed. 
/. C. R. K V. Bentley, 64 lU. 438. 

1294a. Where a highway has been changed under competent legal 
authority, there being no want of proper care and skill, a court of 
equity will have no jurisdiction to order the same to be restored to 
its former location, on the ground of its being a private nuisance. 
Ih. 

1295. Highway cuomisos—duty to put and keep in safe condi- 
tion. In the absence of express provision in its charter, a railway 
company is under obligation to leave every highway that it crosses in 
a safe condition for the use of the public, and where this duty is im- 
posed by the charter, the same duty will rest upon its successor. Peo- 
ple ex rel v. C. <fe A, R, JR., 67 111. 118. 

1299a. Same — change in pldce of intersection. Where municipal 
authorities with the assent of a railway company, discontinue a road 
crossing considered dangerous, and substitute another a short distance 
from .the old one, the change will not exonerate the company from 
keeping up such new crossing. /&. 

12956. A railway company will not be relieved of its duty to keep 
In proper condition its intersection with highways, merely because of 
a Slight deflection of a highway by the proper authorities so as to 
change the precise place of crossing. Ih. 

1296. Approaches and crossings over new streets. Where, 
long after the construction of a railroad, a street was extended so as 
to cross the same, and the city passed an ordinance requiring the rail- 
way company to make a safe and proper crossing bv grading the ap- 
proaches of the street at the crossing, such duty not being imposed by 
its charter or any general law in force when the company was created: 
^^Id, that such burden could not be imposed on the company even by 
^e legislature without compensation. /. C. R. R., v. Bloomingto^n, 
7« 111.447. 

1297. Restoring use of street crossed. It is the duty of a 
JjUway companv in constructing its track across a street, to re>store 
J"© street to its former usefulness, or to such a stiite as not necessarily 
•J impair its usefulness, and to keep such crossing in repair. jP., D. & 
^' -R. R, V. Lyons, 9 Bradw. 350. 

- ^898. A railway company is under the statutory duty, in the con- 
Jj^^'Uction of its road across a public highway, to restore the highway 
•^ its former state, or in a sulhcient manner not to impair its useful- 
.^®88. And if a highway can be restored in a manner not to impair 
j7® Usefulness only by constructing the highway over the railway, it 
jf the dutv of the company to so restore it, and the omission is a 
^^^^\i of duty. C, B. d? Q, R. R v. Faytte, 5t» 111. 534. 

^ ^899, Grant to lay track in street— //j/<^re thf city has only 
U? ^€isemtint. Where the fee of a street is in the land-owner who ded- 
J^tetl the same, the state or city may grant permission to a railway 
P^Uipany to lay its track across or along the same; but the owner will 
\y ^tvtitled to compensation for the additional burden placixi upon the 
f^^. /., B. & W. R. R. V. Hartley, 67 111. 431); .Stetson v. Ch. d: Evans- 
^*^ n. 22., 75 111. 74. 

<> ^^OO. Liability of Hty for acts done in street by its permission. 
?^ Murphy v. Chica<fo, 21> 111. 279; (Hty of Pfkin v. WinM, 77 111. 
^5 iSUit:k V. East 8L Louis, 85 111. 377; Pekin v. Brertton, 67 111. 477; 
"^^itity V. Joftej?, 76 111. 231. See Eminent Domain. 

^^H4)da. If the municipal authorities of a city or town authorize a 
JJf^^'ture upon a public street, or other obstruction, that causes injury 
^ ^acent lotnowners, it will be liable for the damages sustaiueil. 
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1801. Liability of railwiiy company for injury to lot-owners for 
ttuUdiD^ anil opKmting: railroad on adjoining street under license or 
permission of city or village authurities. St. L., V. d- T. H. R. R. v. 
Cappx, 67 111. fiOT; tM'-iue v. P., P. d- N. W. R, R., fi8 lU. 394; ('., B. <t (J. 

R.R.v.7r-"hn, !■:-'.* IH ■_''::': >' f . W d- T.H. R. R.\. HiilUr,^ lU. 
208; Vh. <V ." '; ',■ ■ '■■ ■ ■■ -,^^\\\.^!»\ Eherharty.Gh^Mil.& 
St. P. /;-.■. .:.'l' 1. ■ i; r-'. J: Ry.y.HaU.m ill. iZ; P., Ft. 
W.&c/i./: ■; !■■ 

ISOlu. (>i.--ii,,. ■ I . "< rni-isfni/s. An ordinance of a 

city pcoldl)itint{ Kill '. .^ I I'lm allowing their eni^ineH, cars, 

&c., toataiidor i-iii.. , ■■ i ■■ ■ ■ ■ I riiilroaii crossing u»«i by teams 
and travel paysiEiu .i . ; . i,, Uie hindrance and detention of 

the siiiii.'. is viiliil. :: ■! i hereunder may l)e liad on proof 

th.ii i;ir- \iiii' .■ -wild:, Ifiiviiis a apace between 

ti 11 ; ;. .■ ihr cnissLugr. anil also another car 

iii'U s|idir iind aliout twelve feet 
th. !■ I ii'.ii ii.ii . ,ii . 11 ■ 1 1. 1.. .11 1. 1- ill aiti'iiLpl to pass through with 
a,-.-,ui;. iiciii.. (.,,..■; ;i. ,-,■.,„ /;. ;.', v.iJ,.-jfi,c,33ni.3Sl. 

13(B. If a riiilwiiy coiiiiumy unnecessarily obstructs the streets of 
a town with its cars, contrary to an ordinance of the town, it will be 
liablii for the pimaltv prcscrilicd for so doing. I. C. K. R. v. tialena, 
iU IlL 344. 

i:to;t. \ < •'.■■ ■■ that "no )RTson shall put or cause to be 

putiiLrt:i>- HI i>thiT public place within the city limita, 

any dusi. .| ■ :. ij:-. -ir othnr rulilnah or obstructions of any 

kind." i^ I'l' 1.1 .^li ;.- .■iiibrii''e the obstruction -of a street by a 

railroad (■(jiupanv uitli its cars. lb. 

1 304-. ISTEKSECTIOS ANn CONNECTIONS WITH OTHER RAIL- 
WAYS. S/j'//i--Tii cross, int^rspot, jfiin niul unite ita rsiilwavs 
with any otLer uil.-. i>. I.. I', r. .-mi- h m-lr,!, at any point in its 
nmto, tiinl npiDi Ml. . . ■! ■- ... ' .ili.T railway company, 

with the uecL'.-i- u', ; r - n. I switcheri, and other 

couvfliiienccs, in iin ilni im .■ .1 i !m- .■lij..i-ts of its connections; 
anil evary curporatimi wln^.-^i' r;iilwa.v in or shnll be hereafter 
iuteraecteil by any new railway, Khali unite with the corpora- 
tion owning yuch new railway in furmiug Huch intersections 
and couiiectious, auil grniit the facilities aforesaid; and if 
the two corpunitionfi caniuit Figreo upon the amount of com- 
pensation to be miuli> thi'refor, ur the ]»oint8 and mnnner of 
such croHsingM and ci>uni'ctionH, the same sliall be ascertained 
and deteniu(ii'<l in tiL aimer prescribed bylaw. [R. S. 1887, 
p. HHW, ii -lU: S. ,t v.. i>. i;il4. S 'iO; Cotbran, p. 1142, § 2a 
Mee l-^i:! ^",>r-i. \ 

1305. llailway iMtiiii.my may rMndcmn right of ■ 
across right of wav ulannihiT lailivay cuuipany. "' ' 
V.a.aN. W.R. H-.M L1I.J74. 

1806. Iliis BO rujhl to tak.- pnipfrtv already devoted to public um 
for same public us^. /,. .-i. d.- M. ■•i. li. R. v. fhi'.-ayo <t W. tnd. R. &, 
9* 111. 5l«i. 

1307. If the k-gi.slatui'e iloes not pi'escribe in what mi ler one nil- 
way shall cross another, chancery has jurisdiction in a iper a 
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control the matter. Chicago dk N. W, R. R. v. Chicago & Patdflc R. 
R^ « Bias. 219. 

1808. Where a railway company built a side tra^k from its road, 
connecting with a side track of another company leading to a public 
warehouse, whereby it could reach such warehouse over a part of the 
track of such other company, and the circuit court enjoined it from 
removing such connecting track, it was Jieldy that in view of the stat- 
utory provision that every railroad corporation shall permit connec- 
tions to be made, there was no error in enjoining the removal of the 
track at the suit of the owners of the warehouse. Hoyt v. C, B d- Q. 
A iL, 93 IlL 601. 

HW. Right to connect. By the rules of the common law, rail- 
way companies cannot be compelled to permit individuals to connect 
Bide tracks of their own with the tracks of such companies, in order to 
enable the latter to carry grain to warehouses or elevators which have 
been erected off their lines of road. People ex rel v. Ch. & N. W. Ry,, 
WI1L436. 

1810. The owner of a lot of ground in Chicago, having erected a 
?rain elevator thereon, was permitted by contract with a railway 
company, to connect a side track, extending from his elevator to the 
comnany*^ line, with its track. So far as appeared the contract was 
Purely personal Held, that a subseauent lessee of the elevator did 
pot succeed to any of the rights of his lessor in respect to such con- 
tact /6. 

ISll. Where the city had, by ordinance, granted to the lessor the 
Prtvilegfe of laying down a track along one of its streets, in order that 
he miffht connect his elevator with the line of a railroad, such grant 
of authority being made especially to the lessor, the mere leasing of 
*^ elevator to a third person would not operate to pass to the lessee 
toy of the rights secured to the lessor by the ordinance. lb. 

1*12. A private switch from a railroad to coal lands which is not 
owned by the railway company, but by individuals for their own pri- 
^J^teuse, is not a public highway within the meaning of § 12, art. 11, of 
^e constitution, and therefore is not free to all persons for the trans- 
Rj*^tion of their persons and property thereon. Koille v. Knecht, 99 
*^ 396. 

1 813. Contract between two railway corporations held not a lease 
^^ consolidation, but a contract of connection of the two roads leaving 
^Qe domestic corporation, the owner of the road, its property, fran- 
^«^iae, &c. Archer v. T. H, & /. R. R., 102 111. 493. 

1914. Railroad tracks laid on the streets of a city connected with 
listing railroads, and extending to public warehouses, malt houses or 
'Manufactories, or to public wharves and landings, are in their nature 
public, and for the public good, and all railroad companies are requinnl 
^ law to permit such connections to be made with their tracks. Ch. 
^^<^'k d- Canal Co. v. Oarrity, 115 111. 155. 

J, 1315. Connections meant. The provision In the constitution of 
^- olorado **that every railroad company shall have the right with its 
T^^ad, to intersect, connect with or cross any other railroad," only 
^Daplies a mechanical union of the tracks of the roads so as to admit 
^* the convenient passage of cars from one to the other, and does not 
^ itself imply the right of connecting business with business. A., T. 
* ^. F.R. R. V. D. d- N. O. R. R„ 110 U. S. 667. 

1816. Transportation of persons and property— 
Motive power used. Seventh — To receive and convey persons 
*Jid property on its railway, by the power and force of steam 
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or animals, or by any mechaQical power. 
1004, §20&i, p fe2Ch 
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1318. Authority iu the charter of a railway company to buUd 
either a horse railroad ur a ateam railroad within a city, confers a con- 
tinuing option to use either stuiim or animal power, or both, upon its 
road, or auy part oC it, wliiL-li may be exerciseil frojn time to time. 
Under it the U'se of ither motive puwer 1 1 ly be hatiged and the other 
Bubst t ted aa th i»u pan> ay e ht tb 

Hiy BOILD \t, SA NLl^ \ND FIXTDI E9— JtCCeSSaru 

to tc o o I I I I I //To erect and maiutain all 
necesearj an 1 I ^s au i atatj ne, tixtureB and 

maclu ery f r t uimolatiou and use of 

paBfient,erH fie t,li' ' ' t. ute est r which may be 

neceh&aiy fo the o t i.tii r jrtoi f said railway. 
[K b 1HS7 1 10 ^2i b i^O y 1J14 i; '0; Cothrau, p. 
114J i, 20 

I Hi) R I r ^ \s T T \N8P011TATIon — 

u { i \ / lo rog late the time and 

man e 1^1 t "^ pi J '^■■t> "hall be trans- 

porteJ 1th uintutle] 1 therefor, aubject, 
neverthelpHh to tli j r a on nf a ^ la v that may now or 
hereaftmle n led |R S lss7 i KILj t, 20; S. A- C, p. 
1114 s f (- t! 1 lU t; See pobt 1427, UliO. ] 

HI f> I allies must adopt 

prop f m to them, or be 

reap t of time, reaiilting in 
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justifies an expulsion at a place other than a station. /. C, R, R, v. 
Whitttinare, 43 111. 420. 

1826. A rule adopted by a railroad company, requiring passengers 
to surrender their tickets to the conductor when called tor, is a reason- 
able one, and may be enforced. lb. 

1827. A railway company has the right to exact of its passengers 
the observance of all reasonable rules, calculated to insure comfort, 
oonvenience, good order and beliavior, and to secure the safety of its 
trains, and the proper conduct of its business as a common carrier. lb. 

1828. Where a passenger wantonly disregards any reasonable rule, 
the obligation to transport him ceases, and the company may expel 
him from the train, using no unnecessary force and not at a dangerous 
or inconvenient place. This is a common law right, and has been 
restricted by statute only to cases of non-payment of fare. lb. 

1329. Whatever rules tend- to the comfort, order and safety of the 
passengers on a railroad, the company is authorized to make and 
enforce. But such rules must always be reasonable and uniform in 
respect to persons. 67*. d- N. W. Ry. v. WUliarm, 55 111. 185. 

1880. A rule setting apart a car for the exclusive use of ladies, and 
^ntlemen accompaniol by ladies, is a reasonable rule, and it may be 
•nforced. 76. 

1881. The mere fact that under the rules and regulations of the 

company, a certain car in the piissenger train has been designated for 

the exclusive use of ladies anil gentlemen accompanied by ladies, will 

'^ot ju.stify the exclusion of a colored woman from the privileges of 

sueh car, upon no other ground than that of her color. Lb. 

1882. Under some circumstances it might not l)e an unreasonable 
"^Ule to require colored persons to occupy separate seats in a car fur- 
^Ujhed by the company, equally as comfortable and as safe as those 
^'^^Tnishaa for other passengers, iiut in the absence of a reasonable 
^Ule on the subj(*ct, the company cannot lawfully, from caprice, wan- 
^■>nness or prejudice, exclude a colored woman from the ladies* car, 
^^erely on Account of her color. lb. 

. 1888. A railroad company may require that passengers procure 
tickets before riding on freight trains, and conductors may expt*l from 
^he cars, at regular stations, such as neglect to comply witli the regula- 
tion, r., P. d- W. R. R. V. Patltrson, Oa 111. 304. 

1884. Where a railway company a(.lopts a rule prohibiting piiss<»n- 
gers from bemg carried on its trains, or on its freight trains, without 
the purchase of tickets, it must furnish convenient facilities to the 
piibuc by keeping open its ticket ollice a reasonable time in advance 
of the hour fixed uy its time table for the departure of the train. /. 
6'. R. R. V. Johiuion, 67 111. 312. 

18:15. It is the duty of a railway company to make all reasonable 
and proper regulations for the safety of its employt«, and it devolves 
on the comi)any when sued by a stTvant for an injury received while 
in its service, and negligence is shown, to show an observance of this 
duty. PitUbnnjK ^t. Wayne d- Ch. Ry. v. Potrtrs, 74 111. Ml. 

1886. Where several, railway companies have provided in their 
depot building, in a large city, separate waitinjf rooms for Ijidies and 
gentlemen, a regulation that no gentleman without a lady, shall be 
ailoweil to enter and remain in the lailirs' room, is not only reasonable, 
but aUsolutcly necessary to enable the companit^ to discharge a duty 
they owe the public of protecting females while at the dei>ot, from 
violence and insult. 7'., W. ct W. Ry. v. WUlianM, 77 III. :{54. 

1887. A railway has no power to lulopt rules and regulations pro- 
hibiting decently behaved persons froui traveling on its road who will 
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1338. BoRKOWiso sosEy^issue of bonds secured 5y 
mortfjage — roiKlilitms fo culvUiy of mortgage^conversum of 
bonds inio slock. Tenth — From time to time, to borrow such 
Bums of money as may be necessary for completing, finiBh- 
ing, improving or operating any such railway, and to issue 
and dispose uf its bonds for any amount so borrowed, and to 
mortgage its ccirporate property and franchises to Becurfl the 
payment of any debt contracted by such corporation for the 
purposes nforefiaiil; but the concurreuce of the holders of 
two-thirds in amount of the stock of such ci»rporation, to be 
expressed in thf manner and under all the conditions pro- 
vided in 111'- tifti'i'iitli section of this act. shall be necessary 
to the validity nf any such mortgage; and the order or reso- 
lution for ,-m'ii mt>rt^'agi^ r^hall be recorded as provided in 
the seuund .section of tliis act; and the directors of such cor- 
poration bhall lie empowered, in pursuance to any such 
order or resolutitm, to confer on any holtler of any bond for 
money so borniwed, as aforesaid, the right to convert the 
jirincipal due or owing therpou into stiick of such corpora- 
tion, at any time not esceediiif,' ten years after the date of 
Buch bond, luidt^r wiich rpgulntions as may be provided in 
the by-laws of such c<jrpiiratinn. [R, S. 18S7, p. 1005, § 20; 
S. A 0., p. 1914, § 'iU; Cothran, p. 1143, § 20. See post, 
1467, 14(«^.J 

1.1S9. Whi-rcTi cfirpnrntion ri'Tivra money and (fives a mortffage to 
securi- its r"-iiT-:iiii!t i' i-inni' (lr>fi-at a foreclosure by denymg the 
authoritv ..i H'- '■-' ■- '■■■■■■ urc tlie loan, nrjr from the fact th»t 
tlie lii>iJ'i L I \iA\r been tlie iniUvidual obligation 

(if thi- -ii ■ ■ Mill', and not tliat of the corpora- 

tion. 'Ill','- ' \ ..■.',.,■,/'■■ ■<■■. i: -I'l Cii. V. Murrau. 15 III. 336. 

1.140. CiiAM.i: OK ros-K-^MON. ;\. railway company gave a deed 
of possef*.si'>n nf its road and nthcr property to the trustees, who, 
witiiniit takinn pusseiwion peraoniiUy, hired the former superiaten- 
dent and uihir ■■iii|)liij>'s of the road, to earrj- on the busineaa a» 
their !ii.^i'iii .i:.'l 'I .i:.[~. liiiiI |iiil u]i notices all aloii^r the ruad of the 
cliaoK'' "' H'hl. tliat such change of possession was 

sufflciffii .-.'„., -j:! IM. aui.3I4. 

IS4I. U I, . ..; .: iL'i' i>r lii-ed of trust gives to the trustees 

tln'ri']!!. Till i L .i. l;-.- !iiiil TLLn the railroad, as the agents or 

alir)rii<>'- III 'III' < <iiii|i.iiiv Mi'Hl^'jiuiug it, that fact doen not gira 
(■li:ir;ii'kT III till' litli' iir inj-M-'.sii-n nf thi- property, but only to tie 

J ic aiiil ui.iiiiiiT 111 ii-<iiiL' It, ;t]iil ;) proper transfer under the power 

will rill ell ^ill li'-ii> M-l :iii|inriil (iriur to that transfer. lb. 

134^. Kill I ' ■ .III iijii-^ -an not give mnrtgages except in pur- 
miani'i- ii ■ !■ ■■ !■ Mill upon tlicm by tlieir charters or soioe 

gfiier;il >i ■■ ■ ■ - * F"rh':.y,U IIL301.31I. 

1843. I'-v'i .n -.1 I, Lihvay company to mortgage its road, fran- 
chises anil prii|iiTl\, mil nut he construed to authorize the mortgagw 
to take up and sell the material of wliich the road is i ade, so aa to 



I 

\ 



AND Eminent Domain. 171 

re with its beneficial use by the public. PcUmer v. Forbes^ 23 

• 

. The authority to mortgage a railroad, &c., implies the 
ity to sell the thing mortgaged, and to convey to the purchaser 
dful powers to use the thing purchased, in a proper and bene- 
lanner. Ih. 

. The personal property of a railroad in possession • of the 

Igor or trustee, is no longer subject to be taken in execution 

general debts of the company. Palmer v. Forbes, 23 111. 301. 

. Money of a corporation which has been, in advance of its 
earned, set apart by its board of directors to the payment of 
t on its bonds secured by mortgage or trust deed on its road 
anchises, and to raise a sinking fund for their redemption, is 
bject to garnishee process issued by a juds^ment creditor of 
Drporation. Galena & Ch. Union R. R. v. Menzies, 26 111. 121, 

'. Where a corporation has given a mortgage or deed of trust of 
property, tolls, incomes, franchises, &c., to secure the principal 
crued interest on its bonds, its revenues so pledged are not liable 
ushment by its judgment creditors, after the execution of such 
ige or deed of trust. lb, 

•. The trustees of a railway company, if they do business in the 
)f the company, are liable to be sued in that name, and their 
ty is liable for responsibilities incurred, while transacting the 
ss under that name. Wilkinson v. Fleming, 30 111. 363. 

>. In a suit to foreclose a railway mortgage, the question as to 
Udity of a contract of consolidation, cannot ha raised by the 
igor company. Having mortgaged the property, it will not be 
ted to deny its own title. R. & M, R. R, v. F. L, &T, Co., 49 111. 

I By consolidated company— e^^f^ci on property of either 
ny f^nsnlidated. Where corporations created, one under the 
f Wisconsin and one under the laws of this state, consolidate, 
so doing fail to pursue the terms of their charters, and after- 
by the legislature of this state, the contract of consolidation is 
ned, and the consolidated company is recognized as a corpora- 
' this state, a mortgage made in the corporate name of ooth 
Qies, they l)eing the same in both states and managed by a com- 
oard of directors, upon the property of the corporation of this 
8 a valid mortgage of the latter corporation, lo. 

. \Vliere a person takes the entire management and control of 
porations so consolidating, managing the same as one company, 
i bett<»r security and protection of the mortgagee, such person 
y becomes a trustt^e, not only for the mortgagee, but also for the 
ige corporation. lb. 

I. Where a railway company executed its deed of trust on its 
ise and railroad, anil all property coimected therewith, present 
ospective, to secure the piij'ments of its bonds, but the deed did 
;ntion corporate subscriptions made to its capital stock, it was 
liat the purchasers under the same, acquired no claim to county 
issued under a subscription made by a county. Morgan Co. v. 
w, 76 111. 120. 

I. The earnings of a railway company from the operation of its 
iiough mortgag(Kl to secure the ])ayment of certain bonds, l)efore 
«ure or possiission taken by the trustee, may be reached by other 
irs of the company, and are liable to garnishment, when the 
ige provides that, until default, the company may possess and 
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ISM. FonBcLOsmiE— .vu/b ufpart of rond. If a mortgage is given 
by a railwiiy cumpiiiiy upon its entire road to secure bonds iasued br 
it, and it iirDcurea thu grading of only a paft of the road lu the Diia- 
die, and tuen abandons tiie worli, leaving each end of the road unfla- 
ialied ami aiiothtr conijianj; organtzea and completes the road, on bill 
to foreclose llip ii)oi't^ai;t' given by the lint company, it is erroneous to 
decree u sale of thi; iniilillc jnntinii of thf road, leaving the two ead> 
wortldusa. If iuiy rutci'liT-iuiT^m l>i- had the entire road mnat he sold, 
and the proci^cils ilisirilmtiil us bi-t\vfeii the bondholderw of the origi- 
nal conipiiiiy iiiul llu' lu'w [■(Jiii|iiiiiy in the proportion which the work 
doin- liv tiif lir;^ ri.- [rrii iii'ais to tlie cost or value of the entire raid 
aswTiiVl'' ! ' ''.I I " A'tf. V. /,'f "■M.i/io/, 93 m. 433. 

1S,"(5. I I ■ I ■ ■ I Miv Til suppoiiT. Where a railway compsDy 
pxeciUiii!.' |irii it'f niac.l as contemplatfd, has no legal title 

til any i>. i ■ .1 ■■■u, imt only t-on tracts for a small portion 

theretit, ; ■ w lit ions, which it never perfonnsor 

has at'ii" !■ .. |.. ! ...i .r ■■■ luiiiiiany is organized which builds 

then^iii!-! \' i ill !!■ ti. most of the right of wayand 

is eijiijiii!.. ■ I . :iij dfcTii' can be sustained under 

Ihemiiii^'i ■ r |,,,n r.irtlie sale of its property. 

The !■. ■ .,.■,.■ -MtiLiiany. have no riyhta 

Hupiiriiir I ■ I .:-. iMi such interest or title 

in thi> [■■■L. . . rli.> mortgage. lb. 

\'.'.',''- A , , ... ii r, iiiithoriKeil to Itorro^ 

■ ■ ■■ I 'i: uf its road, propertyof 

"1 [Hired, the company iD»y 

.-:.:,. . i ■, i- L.I Nfjlits, butsiich asilni»y 
Li.i .1 .11 v 1 L' i 1.1. , J.1111 -il'Il L[i. r ji-.|iLii. li I'l-operty will l>e subject t** 
hirsiilrj Oh lort'rIoMiiT; anil Miis si-(-iiis ti) bi' the rule independent o* 
the uutlioriVy given in the charter. iHUrurii v. C, B. rf- U. R. R„ 9* 
111. ail. 

i;i,ji, I'uoiii HI M THoKirv TO .MAKi;. The execution of a mort- 
'^ iL'. iLirl' I I h'- -■ J "I I i'..i |'..i.ii ■ iin. ii L'liLir on its fa«;, and by tl»* 

|| ■ ■ ■ ■ . ■ ■ i I Mrienre that the mortga«* 

■ ■ '■ I ■! Lf. 111. and parlieaobjectintf. 
' in' ■■Ji ^iM .li ■ . ■■! ,■■■■.11^-11 was not so execut^- 

i;|jx. iliiM)> ■.■.■■■■ ■ -i'/il!/. The fact that boa* 

of 11 corporation ■■ il- ■■-niaiii a provision that they 

are con vert ibli' iij(' ■I'.i :i ■■! Uie holder, wherebv tb^ 

capital stoi-k iiiii_i iin.-r. l-iI .i!' 1 iIm ,l^sl■ut of the stockhoidex*. 

will not i-\ciiM' iho ioili|j:iilv lium i^iiviiij; the money it obtained oo 
the faith of siii-h hi.iiils, and will not iilfect their validity aa hindio* 
obligalii.iis Mil III,' co]iipriny. \V::.l v. WMi-ii, 93 III. 153. 

M.l!!. ivi'i.ii;i> ro\M:i: to ihikhow sionev. A private corpuF*" 
tioii ivilbiiiit iiiiy i-\()iiss iiuliiorily in iin rharter, may borrow money 
lor ibo (iroiii"ii"ii of Ibi' olijii't:^ (tC ii.s .Trillion, and may secure I** 
>,iiiLO oil J1- |ini|uile. bv iin.rti'^ii.''- or utherwiHe, as being within j'J 
iiii|,bi'>l nr ir:rii|iiiial i"i«irs; :iiir 1 sui'h eorporation will lie CBtopp** 
toJi/iii !i- iiiti.-ii;i 1 1.. L,i,.,i,^„. iK ]iri)|i«i-ty real or po'-'^mal, or bo*"- 
forth.'i" ■"■ ■■■ ■ ' '■ ''-■ 

laiiii. .1 I' .1' .i/iriKaraiU coinj ly to borro* 

monev 111 ii I'li^i' of its bi/.i 'or vn-i sum Bob"'^ 

roweil, ;iiiii 1 1 1- i^-' ii -. I'li'i'i 1 1-1 :in(l I'rauchii m sei ire the sW* 

UiHiu the foiieiirreme ol the b<ililers of two-thii .1 ; unt of sMO* 
01 such corporation, to bv expressed at a meeting u. i., lolders. to ^ 
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called by the directors, who are to give notice, &c., a resolution of the 
directors at a directors meeting authorizing and directing the execution 
of a mortgage for a loan, it being shown that they were the only 
stockholders, except one, and that all the stockholders assented to the 
making of the mortga^, while not a literal compliance with the law, 
is a suDStantial compliance with its spirit, and the mortgage will be 
held good. Thomas v. Citizens' Horse By., 104 111. 402. 

IMl. The statute requires the concurrence of the holders of two- 
tbirds in amount of the stock of the corporation to the propof^ition to 
borrow money and mortgage the corporate property. In such case 
whether the stockholders received such a notice of the meeting as the 
statute requires, is a matter of no importance, if they met and acted 
apon the question. This action is as binding as if they had the proper 
notice. Thomris v. Citizens" Horse Ry., 104 111. 462. 

1363. Under a statute requiring the concurrence of the holders of 
two-thirds of the stock of a corporation to the mortgage of the corpor- 
ate property for a loan of money, to be expressed at a meeting of the 
stocKholders called by the directors for that purpose, a meetii^g of the 
directors, who are the only stockholders, except one, at wTiicli all 
assent to the proposition, is in effect a meeting of the stockholders, 
and the act of the directors that of the stockholders. The require- 
ment of the concurrence of the holders of two-thirds of the stock is 
intended for the protection of the stockholders, and is a matt(;r in 
which the public have no interest. lb, 

136S. Estoppel. Where power is conferred upon a corporation 
to borrow money, and secure the same by mortgage on its property, 
such corporation after having received the loan on the security of its 
mortgage, will not be allowed to avoid liability 1)y (juestiouing its 
power to make the mortgage, or showing a defective exiHrution of the 
power conferred upon it. Thomas v. Citizens' Horse Ry., 104 111. 462. 

1M4. Even if the directors of a private corporation have no 
authority to borrow money and mortgage its real estate for its repay- 
ment, yet if the stockholders ratify their action by approving the 
minutes of their proceedings before the loan is ef[ecte<l. and afterwards 
receive the benefit of the loan and pay interest ther(K)n, the stockhold- 
ers will be estopped from questioning the authority of the directors 
on bill to foreclose the mortgage. Aurora Agricultural and Hort. Soc. 
V. Paddock, 80 111. 263. 

136o. Implied powek— fo mrtrtyage. The power to mortgage, 
when not expressly given or denied to a private corporation, will l)e 
regarded as an incident to the power to ac(iuire and hold real estate 
and tom^e contracts. Aurora Ay I. d* Hort, Hoe, v. Paddock , 80 111. 
863. 

1S66. Of chattels. A mortgage or deed of trust by a railway cor- 
poration, embracing all its real ana personal prop<Tty,with its f randiise, 
made in pursuance of express authority in its charter, and recorded in 
each county through which the road i)asses, will create a valid and 
binding lien on its personal as well as its real propertv, notwithstand- 
ing it has not been acknowledged in accordance withtlie requireiiients 
of the chattel martgatre act. That act has no application to railroad 
mortgages. Cooper v. 6'or6/w,l(>5 111. 224. On this point ^w Palnifr 
T. Ftrtrhes, 23 111. 301; Hunt v. Bullork, 23 111. 3'JO: Titus v. Mahee, 25 
IlL 257; Titiis v. Qinheimer, 27 111. 462; Peoria d-ISprinyJi*'ld R. R, v. 
Thompson, HyS 111. 187. 

1*67. As to retiring first issue of bonds, with a new series, and ex- 
changing bonds for lots mortgagiKl. released of the mortgage, «Jte.. see 
Chicftgo d' Great Western R. R. Land Co. v. Ptck, 112 111. 4i»H. 

1S68. The power of a railroad corporation to sell and transfer 
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prnmissorj notes and choses iu action, does not incli he power to 
inortgaKf Ihem. M'lrris v. Cheney, 51 111.451. See also Hatotur y. 
T., W.S W.R.H.,K2 111.477. 

13(i!t. KOLLIKG STOCK AND MOVABLE PBOPERTY— -JMTTaW- 

aliy. § 20. The rolling stock Rnii all other movable prop- 
erty belonging tu auy siii^h corporation, Bholl be considered 
pHrnonal property, iiiid kIihII be liable to esecutiou aud sale, 
in the same manner as the personal property of individuals. 
[R. S. 18h7, p. HMJo, ^ 21; B. & C, p. 1915, g 21; Cothran, p. 
lUa, § 21. See ante ()'2-66.J 

1370. (Ti'iito tliH,irlr,piiiiTior tljecoQHtitiitioniif 18T() railway, cars 
or rolliii;.' -i- k -i i '.;ili\ay company were held to be real estat«. 
Palm- 1- : :"!; TifHs-v. 3fni(f. 25 111. 257: ritMS V. ffin- 
heiiiui. --. I .- - V. n-iherVf, 54 IU. ItS, IM; Minw^oUi Co. v. 
Ht.l'-uti '■■.■! \\..i '■■I-. 

1371. A lailr.iMil track is real estate. S. d- M. H. H. v. Jforyan Co„ 
mil. in;j. .See ante 62. 

1872. Fuel, office furnitiire, miit<;iial for iifflits anil all other de- 
tached property of that kind, not like r{)ati e<iiiipuients. rlesigned for 
the eoQiiniied iisij of tbe road, is personalty. Hunt v. BuUoi-k, 23 111. 
320. 

1373. The act of Feh. 14. 1855, directing that the track and super- 
structure iif a raUrniKl Im known as "lixeiland stationary personal 

property," h:\~- r"!"V"]v tily to thp coUectioB of the revenue, and did 

not chaN;'-- I '■■■ I' ■' ' iliis property for other purposes. Miius v. 

L..P. <l- /■ ■■. .'.■ ." ■ VT. 

1374. I ':■ .II,' ■.i.iLiiug the rioht of way of a railroad, with 
the til'-. I'iii-.. ,\ ■ . Ill !■ I-'- im [lie traeli, turniiut.s, depot gri)un«i arid 
the bitiliiiiig.s on th.' same, are real estate, but the rolling stock is 
made hy statute for the purposes of taxation, ijereonal property. 
Uiiiun Trmt i-'o. v. Wehrr. Ud III. 34fi; revemiu act of 1873, g 44, p. 1*; 
S, & C. •i'W.i. 

ISi.i. //•■'■■■' Ml I"!:'! that rnrd-wooil of n railway company was 

sulijti'i i.. 11 ridTiitiou, Hhiii' rails and bridge timber 

torrep.uM i-iint, /-'(//i.vv. /('.'.c/V,?, 54 111, 192. 

l:t",-,.'. I... :..\ n-i! i\f"l' /"I- iiiii-j<i:.s'- -if m-irtynyv and 

:■■■,!- . i ■■■ l.ick 111" ii r.'iilriiaii iiM a i>art of the realty. BO 

:i ■ ; ; ■ . .■ r (■..iivi.yiiiiceof Iheroad. Mwli.C.H.R.1. 



fruit tn-i's lioii biiililiugs, only became prrsuualty. when detached from 
the realty by the owner. Tittm v. Mabui:, 25 111. 257, 261. 

lS7(i. O.MnT.ii, sTont and konds — limilaiion on issue 
—ficlilinii- n,.-n,<.., :<f. ^21- No such corijoration shall 
issuoHii. ' ' ' iiU. except fur money, labor or property 

actual l\ ■ 1 1 iplimt t*> the purposes for which such 

corpoinli'H' 'A.I- ■ :;.'iiii/,i;d. All fitnck dividemls, and other 
tictifciuns inrn-nsi- -■f 'he onpitnl stock or indebii lessof any 
such corporation, shall be void. [E. S. 1887, p. 1005. §22^ 
8. k C, p. 1910, S 22; Cotlu-an, p. 1143, % 22. J 

stock hIubL J 
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and as such liable to calls. His failure to subscribe does not make 
him liable for the value of the stock he agreed to take. Thrasher y. 
Pike County R, R„ 25 IlL 393. 

1878. Fraudulent issue of. If the directors of a railway 
company gratuitously give away certificates of stock, being a major 
part thereof, to contractors building the road, for the purpose of giv- 
mg them a controlling infiuence in the election of officers and the 
management of the road, a court of CK^ulty will declare the same 
void, especially where a part of the directors are interested in the 
contract with the contractors. G., C. & S. R. R, v, Kelly, 77 111. 426; 
People ex ret, v. Logan County, 63 IlL 874. 

1879. The fact that a railway company has fraudulently encum- 
bered its road or given a lease thereon, so as to lessen the vahie of the 
stock, or issued a large amount of stock to the lessee of the road, is 
no defense against an application to compel a county to subscribe a 
sum voted by the people at a legal election. People ex rel. v. Logan 
County, 63 Dl. 374. 

1880. If the directors of a railway company gratuitously gives 
another company to whom it has leased its road a large amount of 
stock, or gives such stock for the fraudulent purpose of depriving 
the stockholders of dividends, or of destroying the value of their shares, 
or to prevent them from exercising their legal power of control over 
the road in the election of directors, or otherwise, a court of equity 
will afford relief. lb. 

1381. Stock when void. Stock issued in violation of the law 
under which the company is incorporated, is illegal and void, and the 
corporation cannot be required to transfer the same upon its books, 
notwithstanding it may have been issued with the consent of all the 
stockholders of the company at the time. People ex rel, v. Sterling 
Burial Case Mfg. Co., 82 lU. 457. 

1882. Fraudulent issue of stock. Where a stock-yard com- 
pany was organized by the ofiicers of a railway company and others, 
and the only means put into the same was by the railroad company, 
through its ofiicers, who also controlled the stock-yard company, and the 
latter company issued stock to the extent of its charter, a portion of 
which was u.sed as a corruption fund, and the balance divided between 
certain members of the company, they paying nothing therefor, it was 
heUl, that the issue of the stock was in violation of law and in fraud 
of the rights of the stockholders of the railway company, and vested 
in the recipients of the same no rights which a court of equity would 
enforce or protect. Tobey v. Robinson, ^9 111. 222. 

1888. The object of § 13, art. 11, of the present constitution in pro- 
viding that, ''no railroad shall issue any stock or bonds, except for 
money, labor or property actually received and applied to the pur- 
poses for which such corporation was created," and that "all stocks, 
dividends and other fictitious increase of the capital stock or indebted- 
ness of such corporation shall be void," was to prevent reckless and 
unscrupulous speculators, under the guise or pretense of building a 
railroad, or of accomplishing some other legitimate corporate pur- 
pose, from fraudulently issuing and putting upon the market, bonds 
or stocks that do not, and are not intended to represent money or 
property of any kind, either in possession or in expectiincy, the stock 
or ^ndis in such cases being entirely fictitious. Peoria & Springjield 
R, R. V. Thompson. 103 111. 187. 

1384. \Vhere one for a present consideration, in good faith, pur- 
chases bonds or stocks in the regular course of business from a rail- 
way company, and such consideration is aecept«Kl by the proper ofilcer 
of the company, and nothing appears to show that it is to be used or 




176 Railroads, Wabehocseb, 

applied ttt nth^T thaa Irgitimnte corporate purposes, i Kb tMmb « 
HtiK'-kH whi-n thus itisiipd wil! Iii- rpgarded as having bf*n iasaei Ut 
uiuwy, lalMir or pmperty, "nctiially received and applied" wlUtiD the 
iri<«ninK of the cJiistiHili'inal proviBinn. lb. 

XHHi. Kht'ii-I'K).. Altllou^'ll a cutitrai't t^nternl iuto bj UteagoA 
or DtliwrH lit a |iriv:ili; I'l.riinrHlhMi, la ii'ini elrfs, and not bu^if 
wliit'^l'X'iRuldry. }i-i if Iln' i'']iii]iaii.v ppnnils the other party witboot 

ari'l ii|)iT'.|' I.. I' I . :■ - ..v. II L. . |,i .[..■riv or lahor in fnrtbtr 

aiici' 1,1 ■■ I !■ I'l f. !■■■ ■ . ii ivill be tstopped (nm 

llWiyilil-' I ;■■ ,.■■■! ■!. 

ISH.'.., Ill j[ii ■ ■■ ' ■ '" ■/./-,;.■■ ; iii' diviiteads declared mort 
pr'i|i..ri i.'.i.iii- sU-.if. H'j'i r v, AH;,',, il' ■^■ni:,. R. li.. 13 IlL 516. 330. 

HW.-,/.. U'l". VA', isviiKAst;. TluM'imrti'rnfa hank fluM its a«*- 
t,ul »y--V. -.^y !*liJ'i,'Mi. with iiowiT ti. inrrcasi' il to *ini,uui. without 
iTi'Vlilinu )iy »ii"iii tliis ixiH'ij' Ktiiiiilil lit' I'xei'ciseil : Held, tbat Uk 
[<r,aid or ilir<-ri.>r,i, ;is siirli, ha'i no authority to increase tbe t-a^ld 
Hti,.h will.'Hit til.- assi'iit ril' tiLC shaivhdldei-s. Ei'lman v.B->wma», i 
r,Mlll,4M. 1 

i:iH.V-. Iv. (d'A-r.: '... rM'iTvr - -rhu ,„nilHl to -th'ires. WhKe \ 

i^iipitM .I'-i ri i-i ii I. ■.■ L !■ . rhi I '.-Ki In siich additional Btoek j 

V<-mIh Hi I ■ ■ I 11 '■■:■, .1 i. ■ :ii lake in proportioii U) 1 

Ui'iain i;;! '■. ■■! ; ■■ k, if he will jiay for it. 

'riii.H uj-'iii '■'■' !■ ■■■■I ■' I '•"' '' '' '• ■'■''. il'i' piirty entitled caoncA 

iMulrliriM"! nl (I li> I In- lii,:ii-.| nl iLllVi'lurMir Dtherwise. /&. 

i:iSi;. {^.Nsoi.iiiATKJN iiiiiihiliou on rUfht. § 22. No 
hikOi riirijonifiun nliall ciinwuliilntn its cfipital utock with any 
(itliiT niiUvny MWiiitii; ii [iiirnlli-1 or comjietinp line. And in 
MO ciw'i sliiill 'iiiy rnhsoiiilnlioii liiki' |>laop. except upon sixty 
rl(iy«' iioliiT llin-cnr j^ivnii, ivliii'li notice shiill be given in 
FiiJitiunr M\>\ form us lllc.^^,■|■il"•tl \n tin- fiftcputh section of this _ 
lu't. I I!.. S. 1W7, |>. l(H)r,, ^ -23; S. .t C, p. 1915, g 23; 
Uotl.run, |.. IM:1. S'^J't- S'-" -^nf", Ii7.] 

IH-H7. All till- riiilits iiTi.l |ii>wors vi'sti'd in railway ciirporation9» 
will, iiji'iji Mii'jr niiisiilidiiliim. In- I'linlirri'tl upon and united in the 
n.riM'ilidiili'il i-'iiii|.iiriv. Till- rinlit iiT oni' to a inunieipal subscription 
paSMitH 1.1, Uic iii'w fiiiiipanj. n-ln^riwn v. fHty of Rix-.kfoni, SI Dl- 
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IWl. Liability for debts of companies united—oc^ not 
rospective. The act of 1867, which provides that in case of consoU- 
;ion of two or more railroad companies, the consolidated company 
il be liable for all debts of each company entering into the arrange- 
Dt, is not retrospective, but was designed to apply to companies 
ich might consolidate after its passage. Hatcher v. T. W. & W. 
., 62 111. 477. 

992. A railway company gave a deed of trust under which its 
d, property and income was sold by the trustee to parties who 
aDized a new company under the old name. Afterwards under an 
of the legfislature, the president of the old company transferred the 
porate franchise to the purchasers, and the old company ceased to 
St. HeUU that the purchasers having acquired a valid title to the 
perty of the old corporation without liability for any of its debt-: 
ich were not prior liens, their rights could not be taken away or 
)aired by subsequent legislation. Ih, 

39S. Duty of new corporation formBd by. After consolida- 
1 the new company becomes liable to perform the duties required 
the companies so consolidated, and if no part of the franchise is 
jrved to either of the old companies, they will not be liable to the 
>lic for the performance of duties devolving upon the new com- 
y. PeorUi & Rock Island Ry, v. Coal Valley Mining Co,, 68 lU. 

194. Evidence of consolidation. In a suit against a consoli- 
?d railway company upon promissory notes given by one of the 
liial companies forming the new one,' copies of the articles of con- 
lation on file in the office of the s#*cretary of state, duly certified 
the secretary of state and authenticated by his seal of office, are 
ipetent evidence to prove the consolidation the same as the origi- 
articles would be. C. C, d- 1. C, Ry. v. Skidmore, 69 111. 566. 

^95. Consolidated company -iw what name to he ifoed. Where 
ilroad company, after the execution of promissory notes, is con- 
iated with another company, and the company thus formed as- 
es a new name, it may be sueil by such new name, and it will be 
pped from denying the name by which it is sued. Ih. 

19€. Efffx't on prior liabilities. Where the articles of con- 
lation of two railway companies providtd that the new company 
lid assume the debts and liabilities of the old companies, and 
id assume and carry out all their unexecuted contracts, and the 
►f the legislature ratifying ar^l confirming the consolidation, saved 
'ights and remedies of creditors, it was htld, that a person per- 
linp^ labor under a contract with one of tlie old companies, might 
itain an action against the new company to recover whatever 
was due him under his contract. Western Union R. R, v. Smithy 
1.496. 

97. "Where a new corporation is formed by amalgamation of two 
ore distinct corporations into one, it succeeds to the rights and 
Ities of the several components, and must as a necessary conse- 
ice, be subject to all the conditions and duties imposed by' the law 
eir creation, except in so far as the act allowing the consolidation 
otherwise provide. 6\, R. I. rf- P. R. R. v. Moffitt, 75 111. 524. 

9H. Where a railway company constructed a bridge across a 
.m not navigable, but affording a large volume of water, by driv- 
jUes with spans of only seventeen feet, and leasctl its road to an- 
r company, which, while operating the same as lessee, built a new 
fe at the same place, constructe<l in the same manner, except that 
spans were enlarged to fifty feet, but left the piles of the old 
^ standing, a portion of the tops being cut off, after which these 
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two companies consolidated, forming a new one, with a different 
name, the ue »v company continuing to operate the road and use the 
bridge in such condition: Held, that the new company was liable in 
damages to a riparian owner above, whose land was overflowed ami in- 
jured in consequence of an obstruction by drift caused by the manner 
in which the bridge was built and used. /&. 

1899. A consolidated railroad company, formed under ImBlfttiTe 
sanction, succeeds to all the rights conferred upon tlie several compa- 
nies thus united, by their res])ective charters, but it is not invested 
with any greater or other rights than were possessed by the constitu- 
ent companies forming the consolidation. Ruggles v. People^ 91 UL 
256. 

1400. Whether liable to taxes in this state. A railway 
corporation formed under our laws by the consolidation of other com- 
panies, one of which was incorporated under the laws of this state, 
and the others in otlier states, the new or consolidated company is to 
be considered as incorporated imder the laws of this state, within the 
meaning of § 1 of the revenue act of 1872, and the capital stock of 
such corporation in this state is liable to taxation here. O. d' M.R-R- 
V. Wvber, 96 111. 443. 

1401. RKyiKDY — at la?n. Where a consolidated company by vir- 
tue of its consolidation, becomes liable for the debts of the compa- 
nies composing it, the creditor's remedy is complete and adeauate at 
law, and a court of equity will have no jurisdiction. Arbu/:klev. VL 
Midland Ry., 81 111. 429. 

1402. Amendatory act held a legislative recognition of the exist- 
ence of a consolidated company, and of the name it adopted by the 
articles of consolidation, amounting to a legi-slative ratification of the 
consolidation, cVc. MrAuley v. C\ C. & I. 0. Ry., 83 111. 348, 352. 

140.*J. Power construed as to leasing or consolidatixo- 
Under an amendment to a railroad cliarter providing that the com- 
pany shall have power to consolidate and construct ite road with any 
other continuous line of railroad, either in this state or the state of In- 
diana, upon such terms as may be agreed upon between the compania 
uniting or connecting, and for that purpose giving full power to the 
company to make and execute such ctmtracts with any other compa- 
ny Jis will secure the obj<»ct (.f such consolidation, or connection, the 
domestic corporation can only do one of two things: — either conaoli- 
dat<i its roacf with another railroad in this or the state of Indiana, or 
mak«» an agreement for connection with such road, so as to secure a 
continuous line. Under such law it has no power to lea.se its road to 
a foHMgn company. Art^htr v. T. H. d- 1. H. «., 102 111. 493. 

1404. Vi>s'Y\i\v'\—whiih*'r a ntyuHolidutionor agreement for *^' 
juctinn. A contract between a railway company of this state and one 
of the state of Indiana, provided that on the completion of the two 
roa<ls to th(» stat^ line, the latter company should take charge of and 
operate the road in this state, with its equipments for 999 years, 'o^ 
which it was to be allowe<l tw per cent, of the gross receipts from all 
trartk* inove<l on the line, or business done thereon as a consideration 
for working and maintenance expenses, the remaining 35 per cent to 
Im' appropriated: first to the nayment of inten^st on the first and sec- 
ond mortifage bonds of the Illinois company, according to their prior- 
ity; and second, all the suridus to Ik* paid over to the Illinois com- 
panv semi-annually, to be disjwsed of by it for the l)enet1tof itsftot*- 
holders: also that if the 35 per cent, should not, for any cause be suffi- 
cient in amount to protect the inten»st on the mortage bonds and the 
sinking fund therefor as they matured, together with the payment of 
taxes and proper cost of maintaining organization, so that the rights 
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JLholders might be preserved, then, in that event, the lessees 
I advance for the company whatever might be needed, to be 
ited for under yearly averages of the lease during the contract: 
that the agreement was not a lease of the Illinois road, nor a 
ct of consolidation, but one of connection between the two 
only, leaving the Illinois corporation the owner of the road, 
1 in the use and under the control of the Indiana company, 
r V. T, H. & I. R, i2., 102 111. 493. 

I. Where a railway corporation of tliis state is consolidated 
similar corporation of another state, in conformity with the 
f this state, the new company so created will be clothed with all 
rhts, privileges and powers conferred by the laws of this state 
he old corporation of this state. Cooper v. Corhin^ 105 111. 224, 

HZ. Under the laws of this state permitting the consolidation of 
y comitanies, all the powers, rights, franchises and immunities 
oh the several companies were entitled, pass to the new or con- 
ned company. Such coiLsolidation will not defeat a donation 
by a town to one of the companies. Niantic Havings Bank v. 
of Douf/las, 5 Bradw. 579. 

K Antecedent debts and liabilitii«». The absolute con- 
ion of two or more railway companies, without any provision 
made for the old debts of the former companies, renders the 
ompany liable for them. I'ysf.u v. Wabash Ry,, 11 Biss. 510: 
. Rep. 763. 

. Persons who purchase bonds of a railway com i)any while a 
". is in force authorizing the consolidation of railways, must be 
> have contemplated at the time of th(4r purchase, that the 
ny issuing them might consolidate with other companies. /6. 

1. When a director may be estopped from objecting to a consol- 
I. See Motiyrey v. Indianapolis & Ciwdnnnti R. /?., 4 Biss. 78. 

>. Effect of. The consolidation of two companies does not 
irily work a dissolution of both and the creation of a new cor- 
m. Whether such will bt» the effect, depends upon the legislative 
manifested in the statute* under which the consolidation takes 
Central R. R. & Banking Co. v. Georgia, 92 U. S. 6(>5. 

•. In view of the legislation in Illinois, great liberality should 
rcised in regard to contracts for consolidations between different 
d companies. By the general language of the statute relating 
union and consolidation of different lines of road, the means 
ch the result is to be. or has been obtained, have not been 
designated, but that nas been left to be adj usted by contracts 
n the parties. Dimp/el v. O. & M. Ry., 9 Biss. 127 . 

. Consent OF stockholders. To effect a consolidation of 
f companies subsisting under special charters not providing 
»r, the consent of every stockholder must be given, and any one 
,ing stockholder Ls entitled to an mjunction against such con- 
ion. Mowrey v. /. ct- C. R. R„ 4 Biss. 78. 

. As to consolidation of parallel or competing lines see State v. 
rhilt, 37 Ohio St. 59(J. 

A consoli<lat<*d railroad corporation, formed by the union of 
►rporations, each (treated by a different state, is, so far as prop- 
11(1 business within each state are concernal, subject, unless 
:ise provided in the act of consolidation, to the same control 
I, as before, and in each state is to be treaUd as a domestic cor- 
m. Peik v. Chicar/o cf- N, \\\.R.R.,U U.S. IW; Jf idler v. 
94r.S.444. 

Without enabling legislation a railway company has no 
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power to lease its roKd to a foreign corporation. Archer v. T. H. A I. 
J(. «., I02II1. 493. 

1415. Tlie ftpeneral railroad Ittw of 1805 prohibited cons olid Ation 
with, or lease to a fiireign corporation, without written consent oC 
the resident stofk holders. Tb. 

141«. Consolidation of railway co 
1854, huld. to niiifer on (-.pTisnlidati' 
receive nninii;ipal sul>si'i-iiili..n ;i> iiti; 
' ' Empi. - • 
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1 1 /..I iiriiliT III.' |:n\>i i>r iliis sfate. and whose* 
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■i LTiviti l>y ciu'ir (^harii'is: ;ind tlicreiipon the 
s independeul lepll entities, woiild cease to 
;itid i.iljli^^tions, whether to the public, or to 
«■ ''list upon, and must be as.'^uniecl and dis- 
1 1| idated couiiiany. <l. ifc M. Ry. v. J'eople, — 

i: ^ r. MTATES. A corporation dejiire, aa well 
<l with tbe consent and under the authority 

I Ili' vnlunlarv rnnsiil illation of corporatious. 
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1421. <'ii i-..ii,--Mlirl,i[i.,;i Ui.- .(M^iii.il ii,]ii|.aLii.-s I..'.. nine extiuct and 
the new eoiupauy ^ueei'i'ils c.ilheiiivii.nfliiii III' tlji. nvi) roadu together 
with nil their other iiroperty and rights, auri lin-oiucs subject to all 
the liiibilitit« and burdens <i[eaeh iif the uM (■iinmaiiii-s. I'tople v. L. 

14S1't. T'OH'Kus <»■ NEW r"Mr.\NY. A consolidated company 
foruu'd under legislative sanction, suei-eeds to all the rights conferred 
upuTi the several conipanies thus unite<l, by their respective chartera, 



AND Eminent Domain. 181 

but not with greater or other rights than were possessed by the con- 
stituent companies. Buggies v. People, 91 111. 256, 

RAILROADS— CONSOLIDATION. 

An act to proTide for the conaolidation of certain railroad corporationB. Approved 
JaiMl4,]»S. In force July 1, 1883. L. 1888, p. r^4. 

1422. What railroads may conholidate, and how. § 
I. Be it enacted by the People of the State of Illinois, rep- 
resented in the general assembly: Whenever any railroad 
which is situated partly in this state, and partly in one or 
more other states, and heretofore owned by a corporation 
formed by consolidation of railroad corporations of this aijd 
other states, hew been sold pursuant to the decree of any court 
or courts of competent jurisdiction, and the same has been 
purchased as an entirety, and is now, or hereafter may be, 
oeld in the name or as the property of two or more corpora- 
tions incorporated respectively under the laws of two or more 
pf the states in which said railroad is situated, it shall be 
lawful for the corporation so created in this state to cousoli- 
^te its property, franchises and capital stock with the prop- 
erty, franchises and capital stock of the corporation or corpo- 
rations of such other state or states in which the remainder 
^* svich railroad is situated, and upon such terms as may be 
^Si'^ed upcm between the directors, and approved by the stock- 
^^IcJers owninfij not less than two-thirds in amount of the 
^Pital stock of such corporations. Such approval may be 
^v^n by the stockholders of such corporation of this state at 
?'^>' time, in writing or by vote, at any annual or special meet- 
*^S> upon sixty days* notice given by publication in any news- 



)r published in the county where the general office of 
^J^li company is situated, and such meeting is to be held: 
^^^r^vided, that no consolidation sliall take place with any 

^ilroad owning a parallel or competing line; and a majority 
^^^ tihe directors of such c(msolidated company shall be citi- 

^^c and residents of this state; and where the line of the 

^^d of the original company has been located in this state, 
?^^aid in the construction thereof voted by any inunicipidity 

^ way of subscription or donation, and received by the com- 
l^^Xiy, and the road as so located not yet completed, then the 
^^^^solidated company shall have no power or right to change 
^^^oh line as so located so as to make the same substantially 

^^fterent from the line so located at the time the aid was 

!:j>tecL [R S. 1887, p. 1008, § 39; S. & C, p. 1916, § 24; 

^^thran, p. 11896, § 178. See ante, 1386-1421. ] 

^^1428. Rksidence of diuectors. The constitutioiial provision 

^•UHt "a majority of the directors of any railroad corporation now incor- 

^rated, or hereafter to l)e incorporated by the laws of this state, shall 

^ citizens and reaidents of this state," has no ap])lication to a railway 

^rporation formed prior to the adoption of the constitution, by the 
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consolidation of a railway companv in this state nun uue of anoUiK 
8tat«, by the cimsent of f«wh nf aiicn states. Such a corporation Kditi 
under Ihf laws of thf two static, and cannot lie said to be incorporated 
siiMv iiiulerlhclaws of this state. U. A- M. Ry. v. People, — IIL-. 
Filetl Jan, IS. if»->. 

14**4. Same — ichen H tahes effect - recording articles of 
incorjtoraiioii - o-i'lcmv of *'-ris/»'nre o/ ticir company. §i 
SnL'li ci'nsulidalinii sIihII take effect upon the filing and re- 
cording of sufli nrticlfs of cniistilidation in the office of the 
secretary of st«ti> of the state of Illinois, and a certified 
copy thereof iu the uthce of the recorder of the various 
CQUntieH iu which said railroaii is situated. A certified copy 
of such articles of consolidation, under seal of the secretMy 
of state, shall lie depnieil and taken to be prima fitcieen- 
lience of the existence i if such consolidated corporation. IS- 
S. 1«H7, p. IIJOS, SiO; S. A C, p. 1916, §25; Cothran. p. lim, 
gl7!t. Seeuiite. i;i«tl.J 

1+2.). <;e\F.I!AI. OFFirE TO HE KEPT IX THLS STATE — Iisl 

uf ,v/o''/.-Ao/' /(■(-.-'. ///(■(*(■ i-r.-'i'lriiri-n, <tc, — regislri/ of stack and 
irniiafi'i-i'. ^'.i. Siu-h consoliilated corporation shall, stall 
times, keep a jieiienil "ftivf within this state, at which sheil 
he kept « coiiiiilete list of all stockh.-lders of such corpori- 
tioii, their phtws i if residence, the amount of stock owned by 
each, and ivJu-re the slock ctf t;uch corporation may be regis- 
tered and tniiisfeiivdi f'riin'ilnl. that nothing contained in 
this bill slndl be .-onstrupd to impair or affect the rightsol 
anv pfirtv holdiiiy nusettled cbdnis against any of the corpo- 
rations to he coiisolidjded. J^ II. S. ISST, p 10(R t?41; 8.* 
C, p. 1917, S -ili: f.'othran, p. llSHc, S ISO. See ante 67 am! 
1187.1 

Msri-U I"!, l";:, rBt.>rci^-jL.lv LIST". LbwbI.it.i, ii,''.>ii ' '"' 

l+3(i. I'ridH.vsi: OF LEASED iloahs — Operated by compa- 
»iiV',s rri-filr-l iimirr Iwr^ uf Ihia nfnli: Romh out of slate 
coiiiUTliinj irilli minis ill r-tfifr. ^ 1. fir. it enacted by ike 
j>coj)Ii' uf III!' si' ill' if III"..,;.-. : , /:■■> .-. -/'-'/ ill III,- gtiuTal ws- 
semhli/. TImt n]] railr- i .■ ■"■ - ii ■-[■[. .Kit.'d or organ- 

ized, or whirli iji(i> hi. 1... ii. I ■■: ir_'.ihi/,'d nnder the 

laws of this state, or of iIji- ..i. I ,iii\ .'.■l_li>i(iiii^ .-.tate, whichnow 
are, or at any tiiui' h^'naflrj- mny he, in possession of and 
operating connei-ting niilmads iu states adjoining this state 
under lease in pej']ieliiity, or for a period of not less than 
twenty years, slmll have power to purchase the remaining 
interests, pro|n'rty hikI fraiirliisi's of the lessors of such rail- 
roads situate in sucii jidjoiniii;; states, on such terms aod 
conditions as may be agreed upon hy tiie parties, or tlieir as- 
sigriti, to such lease: I'mridfl, that nothing in this act ahall 
be so coustmed aa to authorize any corporation i cting by, or 



. ■■* 
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izing ander the laws of any other state to purchase or 
nrise become the owners of any railroad in this state. 
. 1887, p. 1009, § 45; S. & C, p. 1917, § 27: Cothraii, p. 
§37.] 

of MATCh 1, 187^ renamed. 

87. DiBECTORY — annual stvoni repatis by, fo auclifor. 
The directors of every such corporation shall annually 
a report, under oath, to the auditor of public accounts, 
3 such other officers as may be designated by law, of all 
;ting8 and doings, which, in ])art, shall include such 
rs relating to such corporations as may bo now or here- 
prescribed by law. [R. S. 1887, p. 1005, § 24; S. A C, 
L7, § 28; Cothran, p. 1144, § 24.] 

2S. Legislative coxtrol over — preveniion oj unjust 
imivafion and e.rfortions in chdnjn^. § 24. The gen- 
isserably shall have power to enact, from time to time, 
if) prevent ami correct abuses, and to prevent unjust 
.ruinations and extortions in the rates of freight and 
ngor tariff, and to establish reasonable maximum rates 
arges for the transjM)rtation of persons or i)roperty on 
ailway that may be constructed under the provisions of 
tct, and to enforce such laws by adocpiute i)enalties to 
xtent, if necessary for that purpose, of forfeiture of 
roi>erty and franchises of any such corporation. [ C(mst. 
1, gg 12 and 15. See ante, 08 H(;. R. S. 1S87, p. 1005, 
S A C, p. 1917, § 20; Cothran, p. 1144, g 25. ] 

LECnSLATIVE (MiNTROL IN GENEKAL. 

{a) rOLK^K UKOl'LATIONS. 

I. The h»^ialature Ikus tho power l>y tht* enactment of general 
Troni time to time, as the piiiilic exiprncy may reciiiire, to re^u- 
)rporations in tlie f»xen'ise of their fninchises. so as to provide 
p public safety, (hihnti ct- ('h. J'liinn II. R.\. Lntimfs, 13 111. 5^18. 

). In the exercise of priviiej^es a ('orjioration is as much subject 
general police laws of th(* state, as is any individual pursuing 
wfnl business, fb. 

I. Corporations are artificial persons, created with limited 
s and capacities, and subj^'ct to the general laws and legislation 
^ state, tiie same as natural p»*rsons are. Th«y cannot U^ de- 
I of rights secured to them by contract, without just romj)'nsa- 
y\\t like natural persons, in the exen-ise of their rights of ogani- 
and existtaice. they are subject to the control of the legislature 
neral laws. Bdftk nf tin RcjmhHf v. Hnniiltun f'ounty, 21 

• 

J. The general riglits an<l powers of a private corporatir)n and, 
are not intenrled to be secure<l to it &s its proiM^rty, are sul»ject 
Islative control in the same manner a8 the gt^neral rights of in- 
lals. Ih. 

I. Corporations are sul)ordinfttfl f'* nm *hn control of 

»vemment to the same extent I subject 
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to the general police re^ulatjona of the aUte. O.&M.R.R. v.JfeCIrf- 
land,m\\\. liO. 

1434. The act to regulate the rluties and liabilities of railroad com- 
panieepasHetUii ISi!'-], aiitilics tn (-..niLiiaiiira [ireviously Incorporated. 

Oaletutd-Ch. Uhi^:, i: I: ■■ '■'■■■■/■■,''.■:-■ Ul. aSH. 

1435. A railro^i'l . ■ : i ■■ ■ ,■ ■ . i- - . , n ■!■[ upon the implied con- 
dition that its friiiii ■ ■ i -iihji'Ol tothepower of the 
state to iniposf n- 1- ■ ii u u iis the comfort, safety 
or welfiin- nf -■. .'■ I /.'. /;. v. Peoiih, vjtt, 106 

ni. mi. - / ' . . ■ .■■■ ■•" I ■ .:i:-; 

14;{(i. I ■! . 'i --iiitr are amenable to the 

police I )i I u I . 'L , ■ li. :.; ,i> dra natural persons, but 

to no unal^i' L\ii.iiL. l!i; .i ,.'..-.',m,u' ,.i.i> JMiiiire of these bodies the 
performance of uny and ill ai'ta, whiuh liiey are capable of perform- 
ing, that it may reqnire of natuTiil persons. Hugglen v. PtopU, SI 
. 111. 256. 

1437. The police power of the state when exercised by the leins- 
lature in the passage of laws for the proteetiou of life, liberty and 
property, or laws [or the general welfai-e, has no limitations or re- 
strictions, except such as are found io the constitution. Hawthorn 
V. iVj/.^,l(W 111. 3112, 

143S. A stall- has all pbwer necessary for the protection of the 

property, hcaltli and comfort of the public, and it may delegate this 

jwwer to lociil nuniieipalitiesin snch ineaaui-e as may be deeined desir- 

. able for the best ijiterests of the pulilie and the state may resume U 

again whHi di'.-meil cxiiHiierit. H'lm...,, ^ i'hl,-,„„. I 111 111, 400. 

143!), 
sive a.s it 
upon a \n 
the riKiil 

1440, [; r ,..;.,,. I , ■ , '.-to railway eompanim 

to procu!!' I ■ I- ■ ■ ! . II trains by the power of 

steam, i\\- ■ ■ : ■ .' i-- inhorent power to enact 

ail poliii 1. I I'-'-' 1 Ihe lifeand property of 

Itscilj/.-.. ■■■ ;, i^; !:i.',n. 

1441, I ■: ■ !■ ■ ' !> [iiilice regulations the 
same ;[■. [■, , . .11 ■ ,i , ■ ;i-. In- ■■ _ - i.u ■:i ■ , " in-re the public exigencies 
reiiuiri' ii, n..-. ]...u ; V: \> L;,i.uLi' .iri|„„uiu.u,-. in the exercise of their 
fraii<-hiM>, ^.. ku as tii priA iik- lor Un- liublii; safety. ■"" 

,' " " "" intert'eivs 

red lis lliiir ;icls ipf iiicorporatiiii 
fiT lil,'a7, 

1442, l.iiilri this ("iiviT it has Iteen held that the legislature may 
reiinire railni:iil ci)r|n.rati.ius, notwithstanding no such right baa been 
reserveil in \\\--\v i haii.r.s, to fence their tracks, to put in cattle 
guariiH. \\i [ilurr' iijMi[] ih<'ir engines a bell, and to do many other 
things fur Ihi' iiniin'iinu „{ lilV and property, Jh. 

1443, This jinliri' \w\si'\ ia inliefent in the state and it can not part 
irrcvoealilj with Us nmirul over tliat which is for the health, safety 
and wellan-id soc-u-ly, /'-. 

1444, \Vh;it :iir uii>...iiil.'. 'v-.:l i1 i.,i, .. imd what are subjects of 
police iiiiwi-r--. Miiis( iii'ii ■-- Ii ■ ■ :: ! ■ i' iiifstLons, The law mak- 

ts, and when, if 
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1 i-annot be lud 
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under the pretense of exercising this power, enact laws not neces- 
r to the preservation of the liealth and safety of the community, 
: will be oppressive and burdensome upon the citizens. If it 
aid prohibit that which is harmless in itself, or command that to 
lone, which does not tend to promote the health, safety or welfare 
iociety, it would be an unauthorized exercise of power, and it 
lid be the duty of the court to declare such legislation void. /&. 

146. In matters pertaining to the internal peace and well being 
he state, its police powers are plenary and inalienable. It is a 
'er coextensive with self protection. Everything necessary for the 
section, safety and best interests of the people of the state may be 
e under this power. Persons and property may be subjected to all 
(onable restraints and burdens for the common good. Dunne v. 
pie, U HI. 120. 

147. Where mere property interests are involved, this power like 
3r powers of government, is subject to constitutional limitations; 

where the internal peace and health of the people are concerned, 
only limitations imposed are, that " such regulations must have 
jrence to the comfort, safety and welfare of society." What will 
anger the public security must, as a general rule, be left to the 
dom of the legislative department. /&. 

44H. With certain constitutional limitations, the rights of all per- 
s, whether natural or artificial, are subject to such legislative con- 
as the legislature may deem necessary for the general welfare, 
I ia this respect there is no difference between the rights of natural 
I artificial persons. Ward v. Farwell, 97 111. 593. 

449. Laws imposing police regulations are usually construed as 
*lying to existing corporations as well as those afterwards created. 
^ena d- Ch, Union R. R. v. Looinis, 13 111.548; Western Union R, R, 
Fulton, 64 111. 271; Imlianapolis d- St. Louis R. R. v. Blackman, 
[11. 117. 

450. The state in the exercise of this power may require reports, 
ante, § 23, Uailroad Law ; State, v. Southern Pacijie R, R,, 24 Tex. 80. 

451. The numbering of cars. F. d- P. Pasif. R. R. v. Philadelphia, 
\, St. 119. 

452. The fixing and posting of rates. Ch, & N. W. R. R. v. Ful- 
17 Wall. 5450. 

^«3. A slow rate of movement at certain places. T,. P. d* W, Ry, 
^eacon, 6:^ 111. 91 ; C, R. /. d- P, R. R. v. Reidu, 66 111. 43; C, B. d- Q, 
t v. Haggerty, 67 111. 113; /.., S. d- if. S, R, R. v. Berlink, 2 Bradw 
C. d- N, W. Ry, w.Sahumilowsky, 8 Bradw. 613; Uarland v. 6'. d- 
W. Ry.^ 8 Id, 571; C. d- A, R. R. v. Robinson, 9 Bradw. 89; P„ D, d- 
^y. V. Milhr, 11 Bradw. 375; C, B. d- Q. R. R. v. Dougherty, \2 
iw. 181. 

144. The disuse of steam in cities. R. R, v. Rirhmond, 96 U. S. 
26 Gratt. 83. 

i^oo. The stationing of a flagman at highway crossing. 2\, W, d- 
Ry. V. Jackson rille, 67 111. 37; L., S. d- M. S. R. R. v. ifavf^ 11 
iw. 536, 114 lU. 79; Ch., R. I. d- P. Ry. v. Eininger, 114 111. 79. 

i^o6. The stopping of trains at connty seats or certain stations. 
itison V. State, 4 Tex. App. 545; R. R. v. LeGeirre, 51 Tex. 189; 
? .1. R. R. V. Pef^ple, 105 111. 657. 

t57. To keep ticket olTlce open. St. L., A. & T. H. R. R. v. South, 
U, 176. 

158. Police regulation must not interfere with foreign or inter- 
e commerce. If it does it is void. R. R. v. Husen, 5 Otto, 465; 
ienstein v. Mauiit, 91 111. 391. 
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1459, Election OF DiRECTOKS—m(«oriYv re resenialii^ n 
— ciimulatin: voliiiij — projcy. § 25. In all elections f i — t 
directora or mauHgers of eiich railway corporations ev6L j 
stockholder shall have the right to vote, in person or by prot ~~^ . 
for the number of shares of stock owned by him, for as mai=M.y 
persona as there are directors or managers to be elected, <3r 
to cumiilatr^ aaid sliares, and give one cniididate as mauj 
votes aa the number of directors, multiplied by the number 
of his shares of stock, shall equal; or to distribute them, on 
the same principle, among as many candidates as he shsiJ 
think lit; and such directors or managers ehall not be elected 
in any other manner. [R. S. 1887, p. 1005. g 26; S. & C. p. 
1917, ^ 30; t;othrau, p. 11-U, ^ 26. See ante, 59.] 

14tiO. Kates of rHAifJES— /'> i'm'/hcc niil by doiiaiion 
or suhMi-iiifioti, binding on C'lrjmraiiim ami Us successor. 
g 25i, In all cases when any corporation organized under 
this act to NnliLi-e iiid in its construction, either by donation 
orsubscriplLMii U' itri ca|(it;il stiwk, slinll dt-sire to fix the rat«a 
for tiny piTinii uf time for llir trMiis|iiirtation of jiassengers or 
freight, such corporatjon may Julopt a resolution iising such 
rates, and the time for wliicb the same is to be tixpd, and 
have the same recorded in the oHice of the recorder of deeds 
in the several coiinties tliroufih which miid road is proposed 
to be run; and during t.lii> tiiin' for which they are fixed, said 
rates shrill in no ciiwr be fiiiii'iidi'd liv siiiii corporation or its 
HUccpssors: /'/vuvV/.-i/, tlint said rates shall not eseeeil the 
rates allowed by law. | U. S. bSHT, |. 1005, g 27; 8. & C, p. 
191H, Sj ai; Cothran, p. 1144, g 27.] 

14B1. Ah to tlif bioiiing efTect of i-onlraL-t ri«pei;ting rates nf char- 
Kfs forfreijflit. uiMmsuwPH^or, SHcf.'. <t:-.l. K. li.v (:ti..V. iC- W. Coal 
Co..W 111. 131; /'..vl^ v./,. d-N. H. H.. 121)111.48. 

1 4(>'i. I.iMiTATiON^/or mmmeiicetneni of and compluiion 

of mad. f} 2ii. If any railway corporation organized under 
this act, shall not, within two years after it« articles of asso- 
ciation shall be filed and recorded as provided in the second 
section of this net, begin the construction of its road, ajid 
expend thereon twenty-tive per cent, on the amount of its 
capital, within five years after the date of its organization, or 
shall iiiit lii)is!i tlic rom! and put it in operation within tea 
years from the tirufnf filing its articles of association, as 
aforesaid, itn cnrpurati^ existence aud powers shall cease. 
[R. S. 1KS7, p. lOOti, ^ 2Si 8. & C, p. 191S, § 32; Cothran, p. 
1144, S 2S. ] 

1403. Repeal of prior acts — s<n,'infl of rigkta ac- 
quirp.d under ac/s rvpittiled — adoption of this act — validutea 

J trior organizntion - iifi rclfitse from -prior obliguHons and 
i(U)ili{i€3 — action against corporation, g 27. That an act enti- 
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tkd "An act to amend ' an act to provide for a general system 
of railroad incorporations/ api)roved November 5, 1849," ap- 
prared February 13, 1S57, and als(^ all of an act entitleil '*Au 
act to provide for a general system of railroad iucorpi^rations/* 
approved November 5, 1849, except the secti(»us of the last 
named act nambered 34, 35, 3(5. 37. 38, 39, 40, 41, 42 and 4o, 
ud all laws in conflict with tbe pri>visii»iis of this act be and 
the same are hereby rei)ealed: Provided, hoicerer, that all 
general laws of this state in relation to railroad c*or[xirations, 
^1 and the powers and duties thereof, so far as the same are uot 
inoonsistent with the provisions of this act, shall remain in 
force and be applicable to railroail incorporations organized 
^er this act The repeal of the acts and parts of acta 
mentioned in this section shall uot be construed so as to ef- 
fect any rights acquired thereunder; but all corporatii>ns 
formed or attempted to be formed under such acts or parta 
of acts, notwithstanding any defects or omissions in their ar- 
ticles of association, muy, if they will adopt or have adopted 
this act, be entitled to proceed thereunder, and have all the 
benefits of this act; and all such corporations that have 
adopted or that will ailopt this act, are hereby declared legal 
and valid corporations, within the provisions of this act, 
from the date of the filing of their respective articles of as- 
sociation. And the fixing of the termini by any such corpo- 
ration shall have the same effect as if fixed by tlie general 
assembly: Proridt'-d, that all corporations to which this act 
shall apply shall l)e held liable for, and shall carry out and 
fulfill all contracts made by them, or for, or nu their behalf, 
or of which they have received the benefit, whether such cor- 
poration, at the time of the making of such contract or con- 
tracts, was organized, or had attempteil to organize, under 
the general laws of the state of Illinois, or not; whether 
said contract was for right of way, work and labor done, or 
materials furnished, or for the running of trains or carrying 
paaaengers <jr freight ui>on such road, or upon any other road 
in connection therewith. And if such cor]M>ration has or 
does take fx>ssession of or uaa such right of way, labor or 
material so furnished by other ]>ersons or cor |^>rat ions, it 
shall be evidence* of its acce[)tance of su(rh contract so en- 
teretl into by such person or corporation with said j)ers<;ns 
or corp<jrations for its benefit. And upon said corporation 
failing to pay said sum as it ought (Mpiitably to |)ay for such 
right of way, lalior or materials, or fail t*) carry out such 
attracts as aforesaid, so niad*^ with persons or corporations, 
it shall be held liable in an action at law or in (*hancery for 
the recovery of the value of said right of way, lal>or or uja- 
terials. and for damages for non-fulfillment of smrh contract, 
in any court of com|>etent jurisdiction in any county through 
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wliich the ronil o£ niich curponitiou may be located: Ancz:^ 
firomded, fur/her, that this net Hhntl not in miy manner leg&m. 
ize the subscnption of any township, county or city to tlr:M.e 
capital stotik of any railroad company, nor authorize ttma 
issuing of any IihhiIh liy any township, city or county in pn."^- 
mentof any sn(-'-.'rii.ti.>u .-V .Jmiatiou. fR. S. 1887, p- 10L»^ 
§d9; H. AC. i'. I'l - ,-■■■ '■■-thran, p. 1144,§29.J , 

14(U, This Mi*i-i !■ I ii) Hiidi corporations as aUdpt the 

act, and liiis nu (i|i]' i ■ ■ i t^ In I'arrv i.'cmI ill riiliii-Lil rates. 

C.d-A.Jl.Ji.y.' In . \ ■,:,:■■:■ t: . ' ..;."■... 7;! 1 I :. I J I l.'T. 

14«.>. Ci i:vi'i\ r 1.1 i.l-i ■..■'■■ . ■,:/ni,i- 

zallon. Aii> ili-i"i'i.'i III II ■ 1 ■ I ..■ ,1 . I..,. I iLiiilw 

thegcnriiil [iulmail liiu ni IM'.'. 'ii.!- >■ ■'!'-'■ -■-.i-- ■■-:■ i,\ I-^.^LiHoli. 

lUin-is <!•■■' ;.l /; '■;!.■ /.'./,'. ^ .' ■,.,/;. Jl. IIL i.;;: '.„.,.i,-i'-u v. K<\l- 
uohlx, Wihlii- A-i''k.:m ill.4'.M: Mfhli-n V. tt,.,l--'.V.t 111.416: HuHm 
v.2\, 11'. il- It'- /;, A'., ii:i 111.477, 

14««. I,HL,'iM;ilinii li,.l.l to creiiLi' a u^w 
anil nut a L-«uri!;iiii.(ali'iii oi' tliu olil cuuipiniy 
7(5 111. 12U. 

aad fr»nrl]Ia«t Uien-tur, ,»|ipciivprt Mmj- T, ISra. la forre .liily I, IM73. Utvn at 1ST3, ji. 
l+(>7. lioiilKIWIHO MDNF.V RV CilMl'AXIKM FIUIMKD PRIOR TO 

MAKcn 1. IHTl |5 1. B,- il ni„rl,;l l„i //«■ lu-uith' offlw sifdc 
oj- llliii:i\ r,;.i;-s,'»li'<l in llu- <ji;irnd n.i^.-ml.Uj, That every 
railruiiil I'liinpiiiLV oryanizi'il undur any htw or laws of this 
Btalf, ill for.-ii l.i'funrthf first day of March, A, 1) 1M72, is 
hereby eiripuwrcd fmin time t*i time to borrow aimb n^umsof 
uumoy as nmy lif niT.'s-iJirv f-ir cumjilotitig, furnishing, im- 
proviji^ "F ■■(■iT-iiii.i. .ii'\ -iii'li I ■ ilj'iji], mid t.) irisuf imd lUs- 
pdseuf I- ■ i !■■■ . : ■ . I . <".rnnv>.d. nmi tu im.rt- 
gagpit- i ■ Jl' :i-'s 111 !.;i.'u\ii-,. till' pay- 

ment ul' ;;ijj ;!■- \-\ f'lUi.L'.'L. ■[ I ■> .-i.. Ji !■■ jrjHjratiiiii for the pur- 
[Hisoa aforusaid; liiiL the cuncurroncu uf the holders of two- 
thirds in amonnt of the stuck uf Huch corpnrathm — to be es- 
preHKfld in tln" maiiiicr lifE-priiiiftpr jirnvidri<I — shall bo neces- 
sary t-.tl.. xAWW: ..r..h; -.!.lrM!.iil..;,Lv: .|..l 1 1,.. Mi-deror reso- 
lution (■■■! ' ■. I ; ! i. . . : I ■ pMvidedin thia 

iict;aiii|: " -■ ■! I I ■! l! ip-' I'mpowered, 

in puivu.'ii.' I i:i} ■'!■ ! i'-i ■•;■ i''-"ii<ii"ii, til confer on 

any liiildi'J- iif iipj> i>ni!il, tor luMju'y .-:i> linrn.wi'd as aforesaid, 
the riyht to cMiivcrt thu jiiincipal due or owing thereon into 
stock of siicii cor])unit.ii)ii ut uiiy time nof exceeding ten years 
aftur the date of tiurii Imnd, nuder sncli regulation as may 
be prnvidiid in th^ by-laws of such corporation. [K.H. 1887, 

• ante, i:-(;-JH. \\m,j 

l4(iK. UoKiimviNii MONEY, MORTGAGE — concurrfHce of 
slackliolilrrs, fmw sl^oirii. § 2. The concurrence of the 
holilurs uf at least two-thirds in amount of the capital stock 
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of such corporation Id the creation of any such debt and tlie 
execution of any sach mortgages, shall be niaile manifest by 
thoTntescast by such stockholders in person or !>y proxy, on 
the passage of appropriate orders or resolutions at a meeting 
of the st jckholders of such corporation, called by the direc- 
tors thereof for such pui-pose. [11. S. LS87, p. HH)7, §3<); S. 
4 C. p. 1919, § 35; Ckithran, p, 114*3, {J 31. See ante, 1338, 
otseq.J 

1469. Notice of meetino- cofiicnts, ami hotr tjirrn. 

i 3. The directors of such cor]K>ration shall ^ive notiet* of 

>^Qch meeting by causing written or in-intod notiees thenM)f 

^beeith<*r personally serv'ed upon or duly maih^l ( pDstaj^e 

pn^lMid) to such stockholders \vh(»se names and a<ldress 

shall be known to said directors, such notice to be so mailed 

at least sixty days before the time fixed for such meetinjj:. 

Thftsaid notices shall state the time and place of sueli meet- 

JDgand the purpose thereof, as well as the amount of the 

prnjH.)SHl indebtedness. The said directors shall also cause 

like notices to be inserted iu some newspa])er [mblislu^d in 

6flch c^ unity through which said road shall run, ( if any news- 

IMfier shall Ik> publisho<l therein ) at least sixty days prior to 

the (lav appointed for such meeting. | K. S. 1SS7. p. 1()0S, JJ 

37; S."ite C, p. 1919, § 36; Cothran, p. 1140, Jj :\± | 

1470. Resolution to MOKTciAOE- rcnn-d of, uhrn\ J} 4. 
When such meeting shall be held, tln^ n^solution or onltT 
authorizing the creation of such indebtedness, and tluM'xe- 
cntion of the mortgage to secun* the same, togetln»r with (he 
result of the vot^ thereon, shall be recordc^l in the otliee of 
the reconler of deeds of each county through which said 
road shall run, and shall also be recorded in the otliee ol" tlu^ 
secretary of i^tat<\ [ K. S. 1SS7, p. UM)S, g 3S; S. A (\. p. 
V.f-Jf), g 37; Cothran, p. 1140, ^ •^'^. 1 

STOCK TIJANSFKH Ol TICKS. 

An act tci pMiiiirc* railroad ''nrporatioriH tn Iih\i> :tii<l iiiaiiil.tiii :i pulilit niVnivnr )i|.>ii-i> 
In th^ atat« of IllinuiPwlnTe trHnnftTf) «if -^loi-k ni.H.\ !••• iii:i>l>>, ami u> ••nfuno thv )in>\ jn 
iona of fM^ction nint* «it^ arfirN* i*(*^M'n dl i, «>[ tin' i-<)ii!4tjtiitiMii of llliimi'* \p|iriMi<i).liiiii> 
IH. ipKii. In force .lulv 1. l»*v:l. 1.. lH^*:i, p I'iH a. >. iss?, p. iim.; s. ,v f , p. pi.-'i; 
Cothran. p. lW*r. Sw anto, 01. ] 

1471. Shall HAVK I'CHLic oriicK r.ooK \m in riiwsjius 

OF STOCK REOISTEKKD. Jj 1. />/' it rUdrtttl hjf fhr ftt apji- nf 

fhr sfatf of Illinois^ rfpn'srn/ril in tin- i/rmrul tissrmhlii: 
Eftcli anil every railroad corporation, ori;;mi/.»Ml nr d<»iii«j: Im^i- 
ness in this state, unth*r the Imws or uiithi>rity th«'r«M)l', .^IimII 
have and nniintain a [public otliee, or pl.iri' in this ^.t.'ltr fur 
the transa<^tion of its Inisiness, whrn» triuisfrrs •)!" siiju«'s iif 
its st^K*k shall be made by sueh niilr<>:(i| eorpi»r;iti(»M. uptui 
the recpiest of the owner of shares tin'reof, presi'iitin^ the 
certificate thereof. Every sneh railroad cor[>oratioii sh;ill 
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keep & book in whicli the tmnsfers of eharee of its etock shall 
be registered, and another bonk containing the nAmes of ite 
atnckhnlders, whidi book shall be open to the ezamiaation of 
the stockholders. 

1472. Fines fob failorb to comply. § 2. Any rail- 
road corporation, organized or doing business in this state 
under the laws or authority thereof, failing to comply with 
the provisions of section one (1), of this act, within ninety 
(90) days after the taking eifect of this act, shall upon con- 
viction thereof, be fined in any sum not leas than one thous- 
and dollars ^$1,000), nor more than two thousand dollars 
($2,000). In case any such railnmil corporation shall fail to 
comply with the provisions of said section one ( 1 ) within six 
inouths after the taking effect of this act it shall, upon con- 
viction thereof, be fined in any sum. not less than two thous- 
and dollars (S2,000), nor more than four thousand dollars 
(J4,0(X)); and tor every year after the taking effect of this 
act, any such railroad c^irportition shall fail to comply with 
the provisions of said section one ( 1 1, it shall, upon convic- 
tion, be fined not less than fnur thousand dollars ($4,000): 
Provided, that in all cases iiuder this act either party shall 
have the right of trial by jury. 

1473. Fines recovkbed in action of debt. % 3, The 
fines hereiidiefore provided for, may be recovered in an sctiou 
of debt in the name of the people ot the state of Illinois. 

1474. Railroad and wahkhoi'se commiskioserh- dufv 
of, lo fnfora' >irl. § 4. It shall be the duty of the railroad 
and warehouse cnmmissinners tn personally investigate and 
ascertain wlietlicr the iirovisiuns of this act are violated by 
any railroad cnrpnnition in tliisntate; and whenever the facts 
in any mannt-r iisrcrtiinod iiy said commissioners shall, in 
their judgment, warrant such prosecuHim, it shall l>e the 
duty of said com mission firs to immediately cause suits to be 
c^)mmenced and prosecuteii against any railroad corporation 
which may violate the proWsinna of this act. 8aid suits and 
prosecutions may be instituted in any county in this state, 
through or into which the line of the railroad corporation 
sued for violatinji this act iiiriy extend. And such railroad 
and warehouKP ciKiiiiiissiuJiers lire hereby authorized to em- 
ploy couiisfll til ji-^-i--t )][(■ .ittnrney general in conducting 
such Huit on behalf ■•{' 111" '^biUK No such suits commenced 
by said commissioners shall lje dismissed, except said rail- 
road and warehouse cnmrnissifinftrs and the attorney general 
shall ctmsent thereto. 

1475. Fines to re dsed for couNTy purposes. §5. All 
fines recovered under the provisions of this act shall be paid 
into the county treasury of the county in which the snit is 
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ied^ by the person collecting the same in the manner now 
rovided by law, to be used for county purposes. 

An act to enable railroad companiea to enter into operative contracts and^to borrow 
nmj. Approved Feb. 12, 1855. Private laws lt)55, p. 804. 

1476. Domestic corporations— potoer to contract with 
ich other and foreign corporations, and to purchase real and 
ersonal property. §1 Be it enacted by the people of the 
laie of Illinois, represented in the general assembly, That 
U railroad companies incorporated or organized under, or 
rhich may be incorporated or organized under the authority 
if the laws of this state, shall have power to make such con> 
racts and arrangements with each other, and with railroad 
corporations of other states, for leasing or running their 
t)adB, or any part thereof; and also to contract for and hold 
n fee simple or otherwise, lands or buildings in this or other 
states for depot purposes; and also to purchase and hold such 
Personal property as shall be necessary and convenient for 
arrying into effect the object of this act [ R S. 1887, p. 1009, 

42; a & C, p. 1921, § 43; Cothran, p. 114B, g 34 ] 

1477. This act held applicable to hor^ railways. Chwauo v. 
^vann, 24 111. 52. 

1478. One company using the roa<i of another, must conform to 
le charter of the road used, or leased. lb. 

1479. A railway company selling tickets over its own and other 
lads, is liable for the safety of passengers and baggage to the place of 
astination. /. C. R. R, v. Copeland, 24 111. 332. 

1480. It would seem that a liability for not delivering goods over 
mnecting roads, exists. Ih. 

1481. Liabilitv of company for acts of its lessees or contractors. 

^est v. St, X., V'.d' T. H. R. R, 63 111. 545. 

1482. An unauthorized leas<^ of tlie road will not release a sub- 
sriber from his subscription. O. O. d- F. R, V, R, R. v. Blark, 79 111. 

14HS. Relief of stockholders against an unauthorized lease is in 
)iiiiy and not at law. lb. 

1484. Under this act railway companies have power to make con- 
"BCts and arragements with eivch other for leasing and running their 
ttpective roads, or any part thereof. Ill, Midland Ry, v. People ex rel, 
I III 426. 

1484a. Varthersiuf— Joint contractu of. As a general rule cor- 
orations are not capable of forming partnerships, but they may make 
^int contracts by which two or more may become liable. Marine 
Umky. Ogden, 29 111. 248. 

14846. Tower to makl: co.vt racts. While it is true that railway 

X rations can only make su<*h contracts as the legislature may 
rize, yet when made within their powers, their contracts, in legal 
ffect, are the same as like c^ontracts made l)y natural persons under 
Imilar circumstances. People v. L, rf- iV. R.' R., 12<J 111. 48. 

14H4<;. Contract to stop tkain« at a paktk ulak point. 
rhtrre a railway company accepts a municipal subscription or dona- 
ion under comlitions imposed by a vote of the piopfe, and by its 
ODtract with a county board, to maintain a depot for passengers and 
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freighta within the limits of a town, and to stop all its , senger trains 

at siicli dopot, and afterwards consolidatea with another compuiy 
which owes no such duty, thu new company, thereby formed, will 
become bound Ijy suc-h contract. Itut a purchaser of the property of 
the original railway company at judieiat sale, will take the property 
witlitiiit assuming' any liabilitv to perform its personal contracts. 
I't'^ih V. L. * N. R. It.. 120 111. 48. 

14S'>, CossEcTiosM. § 2. All railroad companies incor- 
porated or organized, or which may be incorporated or organ- 
ized as aforesaid, shall have the right of connecting with each 
other, and with tlie railroads of other states, on such terms 
as shall he mutually agreed up(jn by the companies interested 
in such connection. [R. S. 1SS7, p. 1009, g 43; S. & C, p. 
1921, g -14; Unthraii, p. 1147, ^ 35. 

liNli. S 3 of tilis act. givinp power to burrow money, repealed by 
statutes, chap. VA\, % 5. 

,\b net rn iKllItite lr&T«l unci iranspiirUilinD, Apurnved hdiI Id force Feb. 3S, lliCT. 
LawH »1 1867, p. r.A. 

14N7. Railway imiufiKs -duty lo muke and allow con- 
nectioiis irilli Inj rdiliriiij i-innpnuien. S 1. Be H enacted by the 
propli; of llii- sliili- u/ llliiiins, rrftrfnented in the generai 
risspjiililij : iiuili'ujiils tiTJiiinali ii;;, or to tprminate at any point 
iin any HiL'i I'f contiimiuj- r.iilin. .1 Hi. 'inut^hfare where there 
now is or shiill li>^ ii inil' I. i !'■ ■!■ orDnginfr uf passen- 

gers ami fri'i^jlit ill fill-- !■ ■ ;l I :is part of such thor- 

oufihfnri', sh;ill i(i;iki' i'mi, m ni . ni i- .riiif<'tionB of such raii- 
roadw, by rail, with tho mil of .such Ijridgi*; and such bridge 
shall porinit and cause such rouni>ctious of the rail of the 
same witli the rail of siic^h railroads, so that by reason of 
such railroads and bridj:!?, tlirre siliiill ho uninterrupted com- 
muiiicHtiouovcr wuchrfiilrniLils ninl hriiigo as public thorough- 
fartis. Rut by wuidi comifi-tli m-; im corporate rights shall 
l>e imimirwl. |^li. S. IHST. \>. HHi'.l, S -W; 8. & C, p. 1921, § 
^t; Cothran, p. 1147, !^ yij. 



14SS. POWKK TU OWN AND VAE WATEK CllAFT. g 1. Be 

it riKirlf'l lnj llii- /iro/'lr 'if Ibe slulu of Illinois, represented 
III till- ;/i-iirnil nsfiniih!;/. That all railroad compaaiea incor- 
poratcd njiil(>r tli^' ];uvs of this staff, having a Ifrmivus upon 
any nii\ i'^ il.t. i ii. r iM.rilr'riii^' .ml this ^tate, shall have power 
to own I'' i:-^- jKiy v^rili'c crnl't necessary in carry- 

ing acrii- ■ '\--\ ■\n\ car;-, ]irn|iiTty cr passengers trana- 

povted ■mr ;li. !:■ liiu-^, or t raHS|inrtcd ewer any railroad 
tevTuinatint^ un the opposite side of such river to be trana- 
port(!ii over their lines. 

14SH. No coMiF.MSATioN— /or landing. Provided, that 
no rij^ht sliall (.'sist under this net to condemn any real estate 
for landiiLg for such water craft, or for any other purpoaa. 
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id this act only apply to such railroad companies as shedl 
m the landing for such water craft. 

1 490. Ferby privileges — subject to rights of others, and 
ws regulaiing. Provided, also, that nothing in this act 
all be held to impair or affect any right or privilege granted 
ly ferry company incorporated under the laws of this state; 
id that all the powers and rights herein granted said rail- 
ad companies shall be subject to whatever rights and priv- 
Jges may have heretofore been granted to any ferry company 

this state, and that nothing in this act shall prevent said 
ilroad companies from being subject, in the use of such 
iter craft, to all laws of the state regulating ferries now in 
rce or hereafter to be in force: 

1491. Consolidation — right of state protected. And, 
'ovided, further, that nothing in this act shall be held or 
•nstrued to authorize any railroad or railway company do- 
g business under any charter granted by this state, to con- 
lidate with any railroad or railway company out of this 
ate, so as to form one continuous line of railroad, or other- 
ise to alter, modify or repeal any provision of any such 
larter granted- by this state; or to impair the rights of this 
ate as now reserved to it in any such charter. I R. 8. 1887, 
1009, § 47; S. & C, p. 1922, § 46; Cothran, p. 1148, § 39.] 

An act to empower township trustees to sell and convey right of way and depot 
Muds for the use of railroads crossing school lands. Approved April 13, 1876. In 
w Jnly 1, 1S75. Laws of 1875, p. »6. 

1492. Right of way — over school lands — depot grounds. 
1. Be it enacted by the peox>le of the state of Illinois, rep- 
sented in the general assembly. That the trustees of schools 
any township concerned are hereby authorized and empow- 
ed, in their corporate capacity, to sell and convey to any 
ilroad company which may construct a railtoad across any 
the public school lands of such township, the right of way 
d necessary depot grounds. All money received by such 
istees for any right of way or depot grounds so sold, to be 
rned over by such trustees to the treasurer of the township, 
r school purposes. [R. S. 1887, p. 1009, § 46; 8. & C, p. 
22, § 47; Cothran, p. 1148, § 38.] 

XDITIOXAL SALES OF RAILWAY ROLLING STOCK. 

An act to render valid leasee, bailments and conditional sales of railway rolling 
k. Approved May 80, 1881. In force Julyjl, 1881. [Laws 1881, p. 12«; R. H. 1887, pp. 
, 1011, U 50, 51, .'a, 58, 54, 55; 8. & C, p. 192^1, H 48, 49, 50, 61, 50, 53; Cothran, p. 
i, {{ ITSJ, 1«3, 174, 175, 176, 177.] 

1493. Conditional sale of rolling stock — sale, lease 
contract reserving title in vendor or lessor until payment 
price, § 1. Be it enacted by the people of the state of 
inois, represented in the gemn-al assembly. In all cases 
ere any cars, carriages, locomotives or vehicles used upon 

-14 
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TdilwayB shall be delivered tti auy person or p ireona, or cor- 

EioratioD, by the mamifncturer or builder thereof, under 
ease, bailment, conditional sale, or other contract, providing 
that the title to the same shall remain in,- or not pass from, 
the lessor, bailor or conditional vendor, until couditionB 
fulfilled according to the terms of such contract, such con- 
tract shall be held and considered to be good, vahd and 
effectual, according to the terms, tenor and effect thereof 
both in law and in equity, as Hfijainst all persons whatsoever, 
when the same shall be reduced to wTiting, acknowledged, 
and filed for record, as hereinafter provided. The provisionB 
of this act shall apjily only to sales made by manufacturers 
to purchasers, and iio contract made in pursuance hereof 
shall be good for a longer period than four (4) years, nor 
shall any such contract be renewed. And it shall be tha 
duty of the managers of all such corpi^ratinus to list and 
return such property for taxation the same as is done by bU 
other railroads owning their own rolling stock in this state- 

1494. IjiSTItUMEKT— HOW SIGNER AND EXECUTED. 6 3. 

The instrument of writing evidencing such contract shall be 
signed by the lessor, bailor or couilitional vendor, and bj thfi 
lessee, bailee or conditional vendee, or their agents, and 
acknowledged by tine or other of them or their agents, in the 
same niaiiner as jjrovided by law for the acknowledgment ol 
conveyances of real estate, aiiil shall be filed for record inth* 
recorder's office of each coanty through or into which the 
railroad availing itself of such additional purchase is operated 

14ft5. Instutment to tie admitted to record. § 9. 
Such instruments, when properly acknowledged, shall b* 
admitted to reerord at the re<iueBt of any i)erson interMfed 
upon the payment of the legal fees, without regard totli" 
I'esidence of the parties. 

1 49l>. Instkumekt as evidekce. g 4. Every such instm 
ment esecnted, acknowledged and recorded in pursuance o 
this act, may be read in evidence without any further proo 
of the esecutioL flicreof; and when it sliall ap])ear, by affida 
vit, or otherwih^i', tlial tlio ni-i;:iiiid thereof is lost or cannotbi 
produced, a cupy of tht' rei'ord thennif, certified by tb' 
reconler, may be read in I'vidence in the like manner and * 
the same effect as the original thereof. 

1497. To WHAT this apt aitmes. § 5. This act shftl 
not apply to railway rolling etock leaned in the ordinary waj 
without condition ri'gardinjf purchiiMe and sale, nor shall i' 
effect the legality of iirjv iiiKtruiuent of sale or lease esistiiif 
at the time of the pasf^iiig of this act. 

1495. CoNTllACT, notice OF, TO TREDITOIIS — STATEMBSTi 

KEcoiiDiNG. §. (i. Any and all contracts mentioned in flflO- 
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e (1) of this act, which shall be executed, acknowl- 
ind recorded, in pursuance of the provisions hereof, 
) held and considered to be full and sufficient notice 
lersons whatsoever, )mt shall cease to ))e notice as 
third persons after the expiration of the day the last 
t thereunder, or other conditions thereof, shall be- 
ae, or to be performed by the terms thereof: Pro- 
hat the lessor, bailor or conditiontd vendor shall, 
»n ( 10 ) days from the first of January in ejich year, 
orn statement with the recorder of each county where 
e or sale bill provided for in section one (1) of this 
ecorded, and pay the recorder for i)uttinj]f the same 
rd, which statement shall show the names and dates 
eription of the said contract, and the amount due and 
thereon; and upon failure to make such statement, or 
statement is false, or made with the intent to deceive 
lead any creilitor of said railroail, in any way, then 
4Sor, bailor or conditional vendor shall thereby lose 
'fits which he or they would otherwise have under the 
»ns of this act, and any [)('rs(»n or creditor may treat 
;>erty described in such conditional contract for sale, 
f(h the sale had been unconditional, and not subject 
lien for purchase money whatev(»r, and may levy 
m or attachment thereon, or jnirciiase the same, freed 
y lien of such lessor, bailor or conditional vendor. 

!:oni|>elliD); railroail rompani«*i4 in thii* Htat*» to liuiM and maintain depotA for 
t uf {lafif^nLi^rf*, and fur tr h proti'Ction of HhipjitT;* of fn'iirht at townfl and vil- 
•lineuf thfir roads. Approved Mayi5, iSi .. In force July 1, ISm". L. lH77,p. Ifi5. 

1. KEgnilED TO iJUILI) AND MAINTAIN OKPOTS. §1. Be 

ed hif the ppople of thf sfafr of Illniffis, rrjirrsrntefl in 
rral (ttisnnhltj. That all railroad cnm])aniesin this state 
^ passengers or freight sIimII, mujI tlit^y are hereby re- 
to build and ninintain dt'i>ots for the comfort of pas- 
and for the protection ofshijipers of freight, where 
ilroad com])anies are in Uu) practice of receiving and 
ng passengers ami fn-ight, at h11 towns an<l villages 
ineof their roads having n population of fivo hundred 
. [R. S. 1HH7, ]). WUK S ■^^\ «. ^ C, p. 192-t, g 54; 

I, p. 1148, §m] 

Liahilitv of conipanv for iin injury causfMl liv <l(*f»;(rt in lloor 
nn. 7'.," W. d- W. ]{}/. v. aru.sh. t57 111. 2^,2. 

('onipaiiy not liaM<; t<» pro|>nftor of an tMtin^ hoiisf tor 
n^ passage from (tfi^it to mhIi lioiisc wlwii daiiLrcroiis to pass 
tnu'ks. Dishr'ffr v. ^7/. a- .V. U^ /tf//.. To III. 2V'i. 

Kailrouil «lej>*^t trpmri«ls ;in<l p«s^<*nsr«T Iiuum-s an* t/uosi ]>ul)- 
1 i^frson in K<^>in^ to >ii<'h lioiiM'ii htmI passing' i>vcr r|(«]H)t 
n a projM'rniaDnt'r. is n()t a trcsjias-scr. I.f\ li, R.\. Ham- 
W. :U7. 

What is such nf!gli^rrH;r in pi^rsons passing ove* 
Judea recovcrr. //;.. 
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1501 It la the dutt of a railway company, before the departunof 
its passenger train to dpir the nay lij the reruovat of freight trains 
botween it and the depot hml Jiuks so that passengers an approach 
the paasenger trains withsatitv > h d N \V. Hy. v.Ooss, T3IU.394. 

l&Ol Regulation th.it men iinaccoinpanieil by women, shall notbe 
allowed to remain lo the lailns room is a reasonable one. T^ W, i 
W R>i 1 Willnu 77 111 i->1 

151>i llit.iiiii il hil\ Iriilun in piiuiea to establish depoU. 
and ho < I rit tl II il 1 < I I I llli ) ililiu reasonable safetysna 
diipit li I tl tri 1 111 i to effedt thia, it is necas- 

sary that tt \ si n It dll I I 1 ii I tiiii -. provide a ready and eon- 
veiutnt mians ol me-i'* to thtir it itions and depots. C, B. & Q. R. 
It V Hail.'. Ill 111 lU 

1506 Pi.NALT\ ^ 2 An) railroail company in this 
state failing to ompH mth the proMsions of the preceding 
sectiou lifter thm act sliall ^'.^ into effect, and within nine^ 
(lays after notice lu writing of its fiiiliire to comply with the 
pio\isionH of bHul seition stuill ha^e been served upon any 
agent of said raihoiul bv the mitlionzod agent nt any town 
or Tillage aggrie\e(l, f.linll paj for each and every day it 
shall neglect the hum nf flfty dollars ($50.00) to be recov- 
ered in an action of debt before auj justice of [the] peace, in 
the imnie uf the jieople of the fitaie of Uliiiois, in any town 
or \-illagB aggrieved. Kaid penalty to be paid to the said 
town or village for the srlu.ol fund. [K. S. 1887, p. lOlO, 
S 4!); S. & C. i.. 1924, S 55; Cothran, p. 1149, § 41.J 

UNKIN DEl'OTS. 



1507. C'(miH)[lATIilN - HOWFDKMED^ — ARTICLES OF IN«)B- 

I'liUArruN — ('(in-it;n'I'm. SI. Be il rnucleil by the People of 
Hie Shilr of lllbiais, rri>rr^entc<l in ilie General Assembly 
That ill onlcr to facilitate tlifj public convenience and aafeh 
ill thi' triitisniissiiHi of goailH and pasBengers from one rail- 
road til aiinllH-r, mill tn pn-veiit t):n iiuueceKsary oxpense, in- 
noiivi'iiii'iii'i' Hiid lor-s iittiTidifiL; the arcunmlatiou of a number 
of stiitioiis, liiiy imiiibn- nf pcrsims, imt less than five, aw 
liereby aiitlmrizi'd tn t'nnii tiirTiisfheri, ur any two or more 
railroad i'uiii|ianii'H may theinsi'lvcK form or join individual* 
ill fnruiiiiga cnrixiratimi fur tiif |>ar|iose of constructing, 69- 
tnblihliiiig and iiiaiiitaiiiiiig a iininii station for passenger at 
freight di'pots, or for iiotli. iii any dty, town or place in UuB 
state, with the necessary oBices and rooms convenient for 
the Name, and apjiurteiiances thereto, and for tliat purpoM 
may make mid sign artii'les, in which shall be stated the 
number of years tlie same Ik to coutiuue, the city, town or 
phico in which the same is tu be located, the i lount of the 
capital stock of naid comiiauy, which shall not >xceed three 
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nillionB of dollars, the amount of each share of stock, the 
names and places of residence of its directors, which shall 
not be less than five nor exceed iifteen, who shall manage its 
dfairs for the first year, and until others are chosen in their 
place, and shall also state the amount of stock taken by each 
Bnbscriber. 

1508. Articles op association— pkesentation of with 
PCTITION to circuit COURT. § 2. Any association of per- 
sona or corporations, desiring to become incorporated under 
the j)rovisions of this act, shall present their articles of asso- 
ciabon to the circuit court of the county in which such city 
or place is, or to the judge thereof in vacation, with the peti- 
tion from such members for a certificate of incorporation 
inder the provisions of this act, to which petition shall be 
witled or api>ended a certificate of at least two railroail com- 
panies who have tracks leading into said city, town or [)lace, 
stating its public utility, and that they ex[)ect to make arrange- 
oients for its use when it shall be constructed, signed by the 
preBidents of their respective companies. 

1509. Certificate of ixcoki'oratiox. g 3. If the eir- 
■nit court, or any judge thereof, in vacation, shall be satisfied 
batsaiil certificate has been signtnl by tiwvh ('ompanies, then 
•tesaid court or judije, upon filing the said petition, articles 
^nd certificate aforesaid, with the clerk of the court, shfill 
^ant to the said association a certificate of incorporation, 
^liich may be in the following form, to-wit: 

H'liiREAH, A, U and C. Kc, (Btatln^ the nameH) >iavtt tlh>(l in tht> tifllcf of the cl(*rk of 
'^cirriiit court their articlvr* (if tiHMN-i»tion. iu conipliamv with th«* i>riiviMl«>nH of au act 
ititl#it "An at-t aiithori/.iiiL' the formatiun of iiniou ilrpntn and HtatfonH for railroaflr* in 
^■»ta(i>," aupmveil (rttatin^ day of approval,) with their {K'tition of Incoiimration. nn<l»'r 

■^Diine an(letyiiM»f ; they arH thiTi'fon* ht*ri'by dtH-iariMi a ImmIv oolitic 

tdcurporatH, Tny the name and atyle afori^Mud, with all the i>i>wi*rH, |>riviIt>i;oH au<^ iininu- 

tiw gimnt«fl iu the act alnive named. My order of cir«:uit court u>r jud^e tliereof) , 

tcvt: , cierk of Mm circuit court of county 

And thereupcm, upon filing the same, or a certified copy 
lereof, in the olHce of the secretary of state, the said associu- 
on, from the time of such filing, shall be a corporati(»n under 
le laws of this state. 

1510. Corporate powers dei-ined — provisos and limi- 
kTlONS. g 4. Jivery corporation formed uiulor this act, in 
Idition to the general powt»rs confiaroil by tiu» laws of this 
ate in relatiim to corporations, shall hiivo power - 

1511. Acquisition ok I'Koi'ertv ijv conveyance and rv 
>NDEMNATlON. First — To takfi and hold sut^h n»al estate as 

may acquire either by convoyanco to said corporation, or 
ich as it may ac<[uin^ uiulor the provisions uf tliis act l)y 
indemnation, and which shall \n\ necessary lor the trans- 
iion of its business. 

1512. Exercise of eminent domain — for what uses and 



198 Eailroads, Wabehoubes, 

PURPOSES, SccoHc/— To tfike, occujiy and condemn any land 
aod real estate, or any interest therein, needed for the egtab- 
lishment of euch union ststioD or depot end neceesary 
approachen thereto, and the same proceeiiings shall he had 
therefor as are now or may hereafter be provided by lav, 
concerning the eondemnatioc of lands for or by railroad 
companies in the fitate, bo tar as such laws are applicable to 
the purpoBBB of this act; nud when so condemned, the Baid 
land and any iutereiit therein shall belong to Buch corpora- 
tion for the purpofies of this act: Proriderl, that nothing in 
this act shall be construed to authorize the condemnation as 
depot grounds of nnj railroad which is not of the eame 
guage of those joining in the petition: Provided further, 
that none of the provisious o£ this act relating to the con- 
demnation of land shall extend to any land, or lands to 
which any muni ('ipal corporation has a title. [See eminent 
domain, aLte 179.J 

1513. Laying tracks— makiko connections — use ov 
STREHTH — DAMAfiEs. Third — With the consent of the cor- 
porate authorities of the city, town or place in which said etft- 
tion oi' liepot is to be constructed, t^) have the right to lay 
the necessary truck or tracks over, upon or under sncn 
streets or roads iif saii! city, town or place as may be neCflB' 
sary to make the neccssai y iMiiiu'ctions with railroads pro- 
posing to USB said uiiinii i^'pnt. mnl niny, with such consenti 
also construct such st.it inii ni' <{<■[}< -t undiT, over or upon any 
such streets or roads; I'rori'U'tl, that all injury, if any, that 
may be occasioned to the property fronting on any streeta 
or roads, by the laying of any railroad tracks, or the location 
of any depot u]ioii such strfotsor roads, under the pro\-isionB 
of tljiw act, sliiill '" ;.--.--,il 1111(1 the assessment paid into 
the city trent^iK . , ■ 'i' the mviiors of the projwrtv.D 
injoi-ed by till' > ^ , ■ ::]i).ri>|jri(iting such streete or 
roads, before ^M'ii .■■ '-i. ■! ;i J. m r-luill have the right to laj 
any ti'ack or h.'i.'iit<' any dupot over, imder or upon auch 
streets or roads. 

1514. BlJiiJlOWIKO MO>EY— MORTGAGE OF ITS PROrEBTI. 

jfovr/Zi — l-'mm timt^ to time to burrow euch sums of money 
as may bp ni'ci'fiSiiry for tin"' construction, completion anil 
fujrnisliiiifi or rciiniiiiii; of such station or depot, and to issue 
or disjiose of their bnuiis f<ir such amounts, at such prices 
as thoy shall think pnijier, and to mortgage their corporate 
projKirty and fvancliises for the purpose of securing the 
same. 

1515. lllW-EIVING srUSraiPTIONS — LEGISLATIVE CONTROL 

REMEiiVEU. Fifth —To open, from time to time, books of sub- 
scription to the remainder of the capital stock not taken bj 
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tte Bnbeeribers to the articles of association. The general 
aaBombly shall have power to enact, from time to time, laws 
to prevent and correct abuses, and to prevent unjust discrimi- 
na&m and extortions in the management and prosecution of 
the boBinesB of any corporation formed under this act, and 
to enforce such laws by adequate penalties. 

1516. DniECTORS— ELECTION AND TERM OP OFFICE — NOTICE 

OF xt£CTlON. § 5. After the directors named in the articles 
of corporation shall have served for one year, there shall be 
an annua] election of directors, to be conducted in the man- 
ner prescribed in the constitution of this state. The directors 
fio elected shall serve for the ensuing year, and notices of 
^^ election, appointing a time and place, shall be given by 
tbe directors as originally constituted for the first annual 
•Ifiction, and thereafter by their successors in ofiice, which 
i^ce shall be published not less than twenty days previous 
thereto, in some newspaper published in the English lan- 
flpuige, in the city, town or place in which said station or 
wpot is located. 

1517. Use of uniox depot— no discrimination. § 6. 
There shall be no discrimination against or in favor of any 
'ailroad company using or desiring to use the said union 
^^t, but the terms, conditions and regulations adopted for 
tte use of the same, shall be, so far as practicable, uniform, 
^ apply alike to all railroads using or desiring to use said 
^on depot. 

FENCIXd AND OPERATI\(t RAILROADS. 

« Ab tcC In relation to fencing; and operating rallroa«lB. Approved March 31, 1874. In 
•WteJnlyl, 1W4. 

1518. Fencing track— cattle guards —damages to 
STOCK — attorney's FEES. § 1. Be it ctuicted by the peojjlc of 
ihe state of Illinois, represented in the general assemfth/, 
That every railroad corporation, shall, within six months after 
any part of its line is open for use, erect and thereafter main- 
tain fences on botli sides of its road or so much thereof as is 

rn for use, suitable and suflicient to prevent cattle, horses, 
ep,hogs or oth^r stock from getting on siicli railroad, except 
at the crossings of public roads and highways,* and within such 
portion of cities and incori)()rate(I towns and villages as are 
or may be hereafter laid out and platted into lots and blocks*, 
irith gates or bars, at tho farm cn^ssings of such railroad, 
nrhich farm crossings shall be constructed by such corpora- 
tion when and where the same may become necessary, for 
the use of the pn^prietors of the lands adjoining such rail- 
road; and shall also construct, where the same has not al- 
ready been done, and thereafter maintain at all road crossings 
DOW existing or hereafter established, cattle-guards, suitable 
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and Bufficient to prevent cuttle, horaea, sheep, hogs and othe^ 
stock from getting on such railrond; and when such fences o^ 
cattle-guards are uot made as afi>r6Baid, or when such fences 
or cattle-guards are uot kept in go(.>d repair, such railroa.«3 
corporatiauB ahall be liable for all damages which may l>e 
done by the agents, engines or taifs of such corporation, to 
such cattle, 'horses, sheep, hoga or other stock thereonf, ai».<i 
reasonable attorney's fees in any court wherein suit is 
brought for such damages, or to ^vhich the same may be a;p" 
penledf; but where such fences and guards have been dnJ.y 
made/'and kept in good repair, such railroad corporation 
shall not be liable for any such ilamages, unless negligently 
or willfully done. L^^' ^- l!^«7, p. 1013, § 62; S. & C, p. 1927, 
§62; Cothran, p. 1151, §48.} 
Amendmeut ol' 1877. May 23, ia'7, Milistituteil single for double 

AiiuTiiinient of 187'.l substituiii. .mu. h m lu.cn :istiTisks {'^ *2 

Cut "and wiLliiii audi pitrtiiiii ■■; ■ ri"ir;iti'ii towjia ana 

villaKi's, asareoruiay bi'litn-:;! ' .. i iiliitleU into lots and 

' itml in^erteil clauai' -.i^ . . . i.r.i b«tweea diig^era 
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not open to the objection of spinal legislatioD. It luay l)e upheld as 
being in the iiature of a penalty for a neglect to comply with a pro]>er 
police regulation. P., Z). & E. 'Uy. v. Dnyt/an, 109 III. u37 . 

CDNSTRUCrnON. 

I5S«. AprLic\\TiON. The act of 1855 to regulate the duties and 
"Abilities of railroad companies, applit^s to coui panics' prey ioiLsly incor- 
porated. (Jalffna & Ch. Union IL H.\. Cratnfnrd, 2Xi III. 529. 

1587. Rei^iedial, not pknal. This statute is not a penal statute 
outia remedial and will'rec(iive a lilHiralJconstruction. 0. d: M.R. R. 
^'Bmbaker, 47 III. 462." 

|M8. Fakm CRossiNfJS. The word "necessary" in the statute re- 
liiiring railway corporations to coustrurt farm crossings **when and 
^'here the same may bt^come ncn^essary for th(^ use of proprietors of 
**iids, adjoining such railroads^ was used in its more popular sense, 
^d ia equivalent to the words "reasonably convenient." Chahntft v. 
i. E. & 67. L. IL Ji.. 113 111. m. 

1529. Where the erection and maintenance of a proposed farm 
^^ossing over a rail roa<l track will directly affect the operation of the 
*J*>a<l as a means of pul)lic transportation, by seriously increasing the 
*langer of collisions, this will l>e a sutru-ient rea.son why such (tross- 
^QK should not I M* math \ and if attempted to be made by the land- 
owner, he may be n*strained from doing so by injunction, fh. 

]*>39</. Kailro:uls must Ix^ fencnl or enclosed with gates or bars at 
^1 roa<l crossings which anj not us»jd and treate*! by the people and 
xttaii authoritii^ as public highways. T. H. tf* /. Ji. R., v. Elam, 20 
Bradw. (X):i 

EFFKCT OF OTIIKU LAWS ON THIS l>KOVISION. 

1530. The act of 1807, to prevent domestic animals from running 
at largi* in certain counties, is not so far rej)u;;nant to the general rail- 
road law n^iuiring the fencing of railroads, as to rtfpeal the same by 
implication. O, rf- M. %. v. Jon^s^ 03 HI. 472. 

LVJl. The act of lSt)9. giving the land-owner a right to build a 
fence along the track on his own pn'inises. and hold tlu* company liable 
therefor uprin its failure to IVmu'c on notice. (Wm's not rele;use railway 
companies f rem their liability under the act of 1855 for sttick killcMl. 
7'., /'. d- W. %. V. rrw'f, <W III. 524. 

l.V)2. The law prohibiting donu-stic animals from running at large 
in force OctolxT I, 1872. does not by iuiplication, n^peal or UKxlify any 
of the provisions of the act of 1855 n-quiring railway companies to 
fence their roads, and the same is true in regard to the law preventing 
male animals from running at large. A*., R. I. ct* St. Jj 11. R. v. Iriah^ 
72 111. 4<V4. 

1.VW. WlTIIlN WHAT TIMK TO FKNOK - -///d/vA'W of JH'fUif. The 

plaintiff must show that tin* ro;i<l has been optMi to use six months 
prior U) the injury of his stock. U'.. Sf. A. d- /'. Rff. v. j\'fikirh\ 13 
Hra<lw.:i87: O.rf- ff. I{. H. v. limfm. 2:i 111. IM: (f. a- M. IL IL v. Mhs^h- 
hrimrr, 27 III. .'<t>; O. d- Sf. IL IL v. ./o//(.v, 27 111. 41; 7'., /'. d- 1^. Rt/. v. 
Wh'htnj, 44 III. 7r,. 

15^. The declaration must show that the roail has U'en n\n*\\ to. 
usi- six months prior to the accicl»*nt and the negh*ct to tence. (Ja/cnd 
d- CV/. rinion IL JL v. Sttmn^r. 24 111. ♦►:<!. 

l^Vio. An averment in a declaration : **nevertlM?less mon; tlian six 
mouths after said railroad was in asi\ to- wit: on the 1st diiy of May, 
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15SA. An averment that the ruat] lias Ijeeti in use more than ai^^ 
months prior to the aceirit'iit itmi utill remains imfencecl, hy it^asoa o:^C 
which neifleet of tiiitv, thp injury occurred, is materia! and must b^=> 
proved. (,'. & A. H. It. v. Taylor, 40 111. 28n. 

I&:t7. Aa omission to istat« in an instruction that it must b--^ 
pi'ovitd that the roail had been operated for six months prior to th~ ^ 
accident, is a hiirrales;* firror. where it cleariy appears that the roai«:3 
had lieen in use for a much longer period. Ch. ik N. W. Ry. v. Demen ^S 
44 111. 74. 

IMB. The oblij[iitli>n ot a railway company to fence its line c^ 
road doea not altai:li until it has been in operation for six month-^s 
T., P. dt W. Hi/, v. X!//,r. i:> Til, 12. 

153«. If acouii.i'i. v.\n<-\i 
has built a feiiii-. 
until the duty tn !.■ .. 

1540. CUASiii': Ml . i.\ \ I I -.11 1 r, A [iiin-liasiT iif a railroad whitsli 
has be«u open forsi\ iinpiiUis iiei.ii-i- i'^ ~:i',r. w:]! in liutile forinjut-y 
to stoiik resulting from the want .>r i i -A months aft»T~ 
the change of ownKrship. T.,P.ii- il, .. . ' .")| III. 2-11. 

1541. In sui'li ('iisiM.hi'nt'w i.wnri i-, n i .n'lrir i rn :t period of six 
months iif!' : lii ■ ■ '. I'l^i' ii' .IV. Hi'- -III [I m whiru lo comply with the 
law, hut t r ;i. . ■ ■ , ;ii| (MHJaftjuiiuces resulting from S 
waut I.I I ■' ■ /'-. 

Ij4a. \.' ■■ V I at the plaee where the injury oc- 

curred 111- ■ I r 1 . . 1. I idis is not sufficient, where it does 

notapiiiii ■ ''|| upon the track at another place 

wheri'ili.' ■' r . 'i inr six months. T. P.d- W. Ny. 

V. Diu--.!. .-.. I ' ■■■ 

154;{. Il .i:i ri-i I 'Il I ;■■!! ."I III- iilaintilf undertaking to enumerate 
the facts upnu wIili-U u ti'imvitv may be hail, omits the essential facts 
that the road has Iwen opened six months, a judgment for the plain- 
tili will be rt^veraed, unless such uiuitted fact is shown by the evidence. 
Ch. * jV- W. R'j. v.niilil.Trl 111.441. 

154-1, h-il.ii I'li'ii ii'iii iiisulliciunt on apeoial demurrer to show 
with -iiirti ; I . i.il the ijompanv had failed to erect a proper 

fence loi— ■ -i r tlie road had been opened. T..P.&- W. Hy. 

v.Bo:/;i...,..: I, ■■, 

l.>4-'i. A iiiin\,i. I iiiiiMv i~ liiililo iindfT the statute if it fails to 
fencB wiUilusi.\ nil i' ■ '■ -l-mi.^ tn run trains on the track for 

construction piiri^i ■ ,_- n.ili ■: t'.ir rmitrol of contractors will 

Qotchangelbisli.il :■ .i .' .1- .s^ /,./;./;. v. //<■«/«, (i5 111. 386. 

1.54«. KviDi:-.. 1 !■ ■■ ■ II ii.iiiinir- st.-ers were kilh-d bythe 
trains nt the nim;. ,i . ■, I ^,i, .mil his horSRS and hogs in 
the siLinriiiT of l^i I ■.' ■ ■ \.ii.. ■ Muiially that the road had 
been open for u^i. ■ i i -i- and hogs were killed. 



KXL'KITKD I'iiAl'ES. 

I.)47. Dmcot i.iiO[;su. A railway company is not bound to fence 
the grounds about a station. This section is not to be construed to 
embrace depots and stations. 2'. ti. it- ln<L R. K. v. Bowles, 16 
Uradw. 261. 

1548. Fleadinu. lu an action under the statute the plaintUt 
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JbKiId aver in his dedaratioD that the animals were not killed within 
^ limlta of a village, &c. C\ B. d- ^. R. R. v. Carter, 20 111. 390. 

1649. The declaration must not only show the duty of the company 

w fences audits failure to do so, but must also negriitive the exceptions 

^ the act, and aver tliat the animals were not injure<l at any point on 

tbe road within those exceptions, &c. Galerui d- Cfi. Union R. R. v. 

^^mner, 24 lU. 631. 

. ^«60. To recover, plaintift' must prove every mHt«Tial allei^ation in 
^ declaration, and that the injury did not occur at any of the excepted 
I^^Ces, and this though the declaration is defective, in not negativing 
«»« exceptions in the statute. O. d- 31. R, R, v. Rmfrn, :^i 111. 94. 

1^1. The declaration should show that the injury to the stock did 
^ot happen at a place where the comi>any is not bound to maintain a 
'«>ice. III. C. R. R. V. WiUianis, 27 III. 48. 

lo62. If a horse gets upon the track within a city and is driven by 
Jfjrain beyond the city, where he is killed without negligence on the 
?5i^ of the companv, it will not l>e liable. (Jrtut Wt-attrn R. R. v. 
-^^rthland, 30 111. 451. 

. I968. In an action under the statute, the declaration must negative 
?J1 the exceptions in the statute. Ureal Wtsti'rn R, R, v. liatum^ 3i) 
^, 347. 

1564. In an action before a justice of the peace, the plaintitT must 
J*^ow by proof that there was no public crossing where the killing or 
^^jury occurred, and that the company was bound to t'en(;e at that 
Point. O. d J/. R. R. v. Tai/lor, 27 111. 207. 

1565. The declaration nee<l not negative the possibility that the 
^nimal may Iiave Ijeen killed at a farm crossing. If road not ])ro|N'rly 
fenced at such crossing the com pan v is liable, and if properly fenced 
that is a matter of defence. Great WettUrn R, R. v. Ilrhn, 27 111. 198. 

1566. An averment that the animal killed got on the track ''with- 
out the limits of towns, cities and villages, and not at the road cross- 
iYigs or public Iiighways.*' is suiticient. The important point, is where 
the animal got upon the track, and not where it was kill(*<l. Or* at 
W^jitem R.R, V. Hanks, 3« 111. 281. 

1567. It is suthcient if the d(r<'Iaration negatives the killing in the 
ext;epteil places named in the statute. Jh. 

1567'/. Depots. A railway company is not required to fence its 
track upon its depot grounds in a town. (Jah nn a* f:h. Ihtifni R. li. v. 
Griffin. HI 111. 3i)3. 

156H. The question of the obligation of a railway <'onipany to fence 
its road at a particular plai-e is one of law and not of fact, anrl should 
not be left to a jury to decide. 7. C. /,'. R. v. Whahn^ 42 III. :i9fi. 

1569. The want of an avenue nt that a fence was ne^r^ssary at tlie 
plac^* where stock in injurwi. is curwl bv proof on the trial, anrl a ver- 
dict for the plaintiff. T, /'.d- U'. A*//, v. Mrf'hfnnon, i\ 111. 'S.iH, 

1570. The nw#*s>ity <if fwj<ing a raiiroa'l at a jfiv#-n point is not 
obviated by th*'r»' bt-injr an iiniianknient at that plac** from twelve u* 
twenty feet in height, it not apj»*-aring it wa.-, >nffii-i»nt to prevent 
stock from gKting uinin th»-tra<-k. 7.. /'. d- H. Rj/. v. .S//**/i*^. U 
11L22»>. 

1571. Where t^tinioiiy i- a*lniirt*-d without otij#-ction. nhowii.;? an 
injury tu animals, happ'-n^-d at a p.a^*- wh*-r'- th*- ronipan} wa ^l-onnd 
to fern* it> rojul, an in-^trintinn w;I. not \,f Hrront-oii.^. ni*:P*l\ i/^r^ause 
it fails to exclnd*'. '//' th*- piac-?^ excfrpterj in the statute. 7 ' J', d- W. 
Ry. V. Park*:r. A*.i Hi. :<V/. 

157S. It id Doi enough to av^jr in the de^ilaration that the road was 
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not fenced at the place where the injury occurred, as the stock may 
have trot upon the track at another place where the road was fenced. 
T., P. c6 W. Ry. V. Dnrxt, 51 111. 365. 
1»J8. Where the eviileiice shows that the stock was not kiUed 

within a i'iiri>iiratii>u i 

was not ki|Ii-.| ■.: iiiiih {': 

E. Ri,. V. ' . : ■ : ■ 

157f. \', .1 i-(iiripanj had a switch outside the platte«L 

Umitsiii I '. illaice, but tiiljaceiit to the same, andin thi^ 

locality til i|.iusi- and a store, and it was used as mucl*^ 

bytlii'in! ■■ .ill Uii' \i ilam'. and the switch was so locatec*. 

that it ^'ii . : ■ ■ . . ■ .1 r.v tiaiii!i lor loading and imkading if ^k. 
fenccu.E ■ ■■ //■■'/ I li.i-t lliese facts were sufficient to jua — 

tify till' lull I III.' |i..:i ' 'i ■ |i]:nc rtas t;ri>iiiiil open li> the public, wher«^ 
afence wasiiotrf,](uri'ii. ;'. U. <!■ !i . ,',v, ^ ■ .v. ,■',,, Wi 111. 50*. 

I5(fi. A railway company isnot III". i t- f nick, or make 

cattle-guards within the limits of a vi i ■.■ ■■: n n «■ here there Is 

a station house, a ware hou.se, a sti>n-, u ii n .■.-uuiii -Imp. a post office 
and live nr si\ dwelling houses, wln'tlu-r thcv an- situate upon regu- 
larly laid out streets or not. comes lully up to the reqnirementa of a 
villiige I'or Uli- ptirposi-s ol' rxi'iisiiig a ruilroail company from fencing 
its track therein. T. W. <.[■ IV. 11;/. v. fij>,uisjt-r, 71 111. 5tlS. 

1B7«. A town or village, witldii the uieaniiL>; of the statute, may 
exist, although Uiere is no plat <if the same dedicating the streets, Ike, 
in the manner pointed out in the statutn. /. C. It. R. v. Williams, 27 
111. 4». 

lii7(>T. A place conipwed of a I'cw houses with a population of two 
hundred persona is a village within tlie HmitNof wliich a railway com- 
pany in not bound to feuce its roiut. E/etnu v. V. <t- A. R. R., 72 Ui. 25. 

15?7. Tt will he vresiuued that houses compose a village. Where 
the TiHKil IS t!i:it an iiiiiiiial »ns killed heyond the bouses, it will be 

|iii'.-iii i v nn- i.'.Ti i! i.iii -.lii ■■; iln- village. If the village extends 

I"' ■'■■ I ■■■ I !ii' I'hice were the killing occurred, 

[. i" 1. :.:■ :, ■ u.A-M.R.R.y.lrvm,2.1 111. 178; 

l.'ii-s. 'I'll'- cDurt is not dispused, if it had the power, to extend the 
exception in tlit^ statute to cases not therein named, without proof of 
facts showing n necessity for nditiving railway companies from the 
duty to fence tliHr tracks. ''.. M. rf- m. P. R. R. v. Dumser, 109 111. . 



or villim. . I i , ■■ ■ (H'lid in damages 

foran in.i ■.■■■■ i ■[■.■■■.- mn in i|o,-i(i. lb, 

I5S0. \\-- !■: i;. 1 ■■ iiiiiii at aplace onitsroad 

wheruiiii I ■ ..■ , ■ ■ ■ iij. passengers and freights, 

which i- ii. I I- . ..I. ..'H into lota and blocks, 

and has >^'' 1 1 : i ' ii cannot as amattei' of 

lawtuililii r. I i'.i ;,.i;i ■!■ ii-ncitigits track at such 

place. '■.. I' ■ ■■ ■■■..■' III. lU-J. 

15B1. Ml ■■■■'■ ■..'I'lj to public stations or 

depotgiiii.. ! . ■I !"■ ^^l1hLnthe limits of a city, 

town Ol '., iii'ssiiin. Hut Bide tracks not at 

stations 'ii I . ■ III side tracks as do not constitute 

a part ol :■.• ':■■■ held to he within the statute. 

C.,JS.A-\- .1. ■■ , , , I ii [M. 

15S2, Cai iLii-i-LMiij.T K, ;ii;i.;!r. If a railway company con- 
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AND Eminent Domain. 



205 



'^nieta cattle-guards within the limits of a town it must keep the 
*tme in repair. Ch. &R. Island H, R. v. Eeid, 24 111. 144. 

^i£M. What is not a public road crossing, but is a farm crossing. 
^-^ P. &J,R.H.y. Barton. 80 111. 72. 

EXTENT OF LIABILITY FOR NE<;LKCT TO FENCE. 

. lo84. Injury to employe. The liability of a railway company 
*® an employe or servant for a pers(mal injury growing out of its 
^%lect to fence its track, doubted. Liability seems to bt^ limited to 
^^Uers of stock injured. Wabash Ry. v. Broton, 2 Hradw. 510. 

^1585. Railway companies not bound to maintain a fence as a pro- 
•Jption to its employes. The duty to fence Ls imi)osed as a protection 
"* the owners of cattle. Waba.sh Ry. v. Brotni, 5 Hradw. 590. 

.. 1><»H6. The liability for injury to animals from a neglect to fence is 
^j^ited to such damages as may be done by the agents, taigines or cars 
?J the company, and not to injury resulting from friglit. i., B. d* W, 
[*gj. V. Schertz, 12 Bradw. 304; Ch. d- N, W. Ry, v. Taylor, 8 Bradw. 

1587. The injury for which the statute gives an action, must \te 
^used by actual collision with the engin<' or cars of the company, 
^^nsequential damages resulting from fright to animals, not caused 
^y actual collision, (T any negligence or willful iiusconduct on the part 
^r the company, are not embraced in the statute, l^rhertz v. /., B. rf* 
^./2y., lot 111. 577. 

158H. Where a horse gets cm the track for want of a fence and is 
frightened by an approa(fhing train and in its tliglit is injured by 
jumping a cattle-guard or by running into a wire fence, without neg- 
ligence m those having charge of the. train, the company will not m 
liable. lb. 

1689. Damaoe to crops. The statute is not intendeil for the 
protection of land-owners from damage to their crops resulting from 
a neglect to fence. The liability for a neglect to fence ex t»nds only 
to the owners of cattle injured then*by. 7'., 1>. d* E. Ry. v. tirhilltr, 
12 Bradw. 443. 

1590. Fob what animals. The statutory liability extends to 
Uie killing or injury of mules ami assies, these animals being indudcHl 
in the terms "hors«« and cattle." (). i\r M . li. li. v. Jirnhaktr^ 47 111. 
462; r., U'. cf- W. Ry. v. Cnh, rx> 111. 1S4. 

1591. Inji'uy must be <'ArsKi> nv want ok vv.svv. — or ihfuU 
therein. No liability for stock killed whi<h break over a suHii-ient 
fence. The bad condition of liie feiicM* at (►ther places cannot be 
shown. C..B. d' Q. H. H. v. Farr^ lly. W Hradw. «•.<): :v.» 111. \X\. 

1591ez. The statutory duty of a railroad company to maintain suit- 
able and suthcient cattle-guaVds to ])reveutMock fniui getting on its 
track is not complied with, where, fur 'an unn'a.snnal»le tinu-. it per- 
mits its guards to remain lilhMl up with .snow, ice or any other sub- 
stam.*e which destroys their usirfulness. 7., li.iV W.liif. \.l>rum,*2l 
App. Kep. 3^1. 

159 16. Attornky's KKh>. Reasonable attoniry's fet-s may be n^ 
covere<I for the secon«l as well as the iir>t trial, althoiij^rii tlie m-w trial 
was granted by consent. Not allowed \i)v scrvi* is in api»ellat«' cmirt. 
/., B. d' \V. R. R. v. linrhhs. 21 A PI.. W. ISI . 

NKtiLKCT TO KKNCK lin.M). 

159S. Connect ION ok omis>i<>n with i.nmi'uv. Where a rnilw:iy 
eompany neglects to build a fence as it had agret^l to do. its liability 
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for sheep killed will uot liepearl upon the fact whether such fence 
would hai'v iiLndf a pi-rfi'rf iiicliHiiri- of the sheep, hut entirely upon 
the fai't " 1ii''Il':- !'!'■ ih L-ii t ■.!' liit \ .'.nriiliiitnl to the injury. Joliet 



I to mako a fence &c- 
!■ (>1 her party for sheep 
IHiii the crack because 
■• negligence in respect 
luse of the injury. lb. 
iver for stock killed, it^ 
!iil the killing. No other- 



corrtiiig I" I. - . ..ii;i.i . l 

killeii. wluiL iL.iu, ,ii..(. .iio. .. 
the fence waa nut huUt, a.ivi i| ■ 
to the aaiinals was the <lir< i r 

1594. In an action unih'i' ' • i 
is siiHicient to prove the iiegli.-i 
negligence need he proved. T. II., A. A- St. L. R. R. v. Augtistus, 2L 

111. m. 

l3l)5. Wh^re the declaration counts only upon a common law Uib— 
bility, neghgence in the mauagenicnt of the train must ne ahown, and 
no recovery can he had for a mere neglect to fence the track. T. B.. 
A it '^t L R li y Auqiistits 21 111 186 

1 'i')B Li ibility for suffering i Kattln-guard in a public street to get 
out of repiir f dR I R R v Jiiitf 24 III 144 

li97 Since the act of IS^Mriiiivay companies are hahle for injuries 
to cUtle thdt ina\ atrav ii] a then track through the want f the re- 
quired fences U I iiiA ' h I i ii R R \ ( iiim/ji t >o II! 'j'9 

I>9S nectarati ni 'ed not show that the injury di 1 not ccurata 
farm crossing II th r ai i nt iir [evh fenced at such lowing the 
cotnpam w ill h I al I i 1 ii il jl is a matter of defense Urtai 
Weitri n R h •. H IMS 

1)»9 EiiiiN I r tl kilhnjir ot m ai innl bj a lailway 

cimpan\ upi n its tr i k 1 t h « its Uabilitv It muit appear 

th it the cot ipanj h i« I < en g i itj >t ne^ligeiiLe >r tint the case comes 
within the statute of ]f(5) Gii it Wf iTti R R v Morthlaitd 30 Dl 
4Sl 

IfiOO I ilFNF i\iiMiP\r PS t, U 1 1 e the f-ict that a 
horac 1 I pro\e iiegli 

genie as its duty to 

fence 1 nsi lered m 

I guar Is were 

41 

Ilahoisetakeafnght 

r I I 1 point rei]Uired to be 

\ \ Ilk iHU<.> of tl e fence or 

111 !e il t- lomi inj liable C it 

I 

It ST \Ti TE Where a railwav company 



deter 
g Id ai I 

IbOl 
tin I runt 
tenced a 
cattl 1. 
A R J 

161)2 
bvco I 
road I 
to tti 
he ro 

1U>{ 

insiilh 1 : 
be lull 



lolL g 1 



[t lenie it wiU 
I it duty with 
< ha\e beeu ton 



_ _ 1 h its engines ir _ 

tnllPil s( / I d" 7 ff A « \ ii« / ;■ 34 111 433 

HUM Urin F Ttto 1 miP^NiES livrip \ railway companv al 
liwmg another (Oi ipanvtf use its loil will! e lial le f or injiriesdone 
bv the trams f the latter company to stock happening from th6 
ri-ad being tmfenied the same as if done by its own trains and it 
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leems the other company is also liable therefor. jf\, P, d* W. My, v. 
Rumbold, iO 111. 143. 

1605. Negligence inferred. Where the killing of stock is at- 
Tibutable to a defective fence, which it was the duty of the company to 
irovide, but which it failed to do, negligence is inferred; but if it has 
)erformed this duty, then negligence must be proved as in ordinary 
»ses. /. C\ R, R. V. Whalen, 42 111. 396. 

1606. If a railway company neglects to fence its road, and an in- 
ury to an animal occurs, which is fairly attributable to such neglect, 
iie mere fact that the animal is at large where it is not in viola- 
ation of any general or local law, will not relieve the company of its 
lability, even though the animal may so upon the track from unin- 
rlosed lots adjacent to the crossing, ana is not staudiujg: when injured 
)n the actual intersection of the railway and the highway. T., W. 
* W, Ry. V. Ftirytmoii, 42 111. 449. 

1607. Where cattle are injured upon a railroad at a place where 
the company is required to fence its road, and it has been in operation 
several years without that being done, the company will be liable for 
the damages resulting from such neglect of duty. 7\, I\ & TV. Ry, v. 
Vfickery, 44 111. 76. 

1608. Failure to keep in repair. Where the company suffers 
bars at a farm crossing to be left down for the period of three months, 
it will be jfuiity of negligence, and liable for injury to stock getting on 
the track iii consequence of the bars being down, unless they are left 
iown by the owner of the stock. /. C. R, R, v. Arnold, 47 111. 173. 

1600. Railway companies are required to fence their roads with 
fences suthcient to turn stock, and to keep the same in repair. They 
ire required to put in gates at farm crossings, which are a part of the 
'ence; and their duty to keep the fences in repair, includes the duty of 
ceepiiig their gates safely and securely closed, so as to afford equal pro- 
ection from stock getting upon their road at such places as at other 
Places. Ch. d- N. W. Ry. v. Harris, 54 111. 528. 

1610. Sufficiency of gates. A railway company is not required 
o fasten gates to fences so as to make it impossible for stock to open 
hem under any and all circumstances. It will l>e sutllcient if it uses 
be fastening commonly adopted by persons reasonably prudent and 
aref ul, and which are regarded by them as safe. C\ ct A, Ry, v. Buck, 
4 Bradw. 394. 

1611. (^ATTLE-GUARns. The requirement to build cattle-guards at 
oad crossings is not different from that to build fences along the 
rack, and a failure to build such cattle-guards imposes no greater or 
»ther liability than a failure to fence. P., D. ct E. Ry, v. Schiller , 12 
iradw. 443. 

1612. Election of remedy. Where stock is killed by a railway 
company through a neglect to fence its road within the time required, 
he owner may, at his election, sue under the statute, or upon the 
'x>mmon law ground of negligence, or both. R., R. I. cfr JSt L, R. R. v. 
PhillipH, 66 in. 548. 

161S. Where the plaintiff proceeds under the statute, he need only 
^rove the killing of nis cattle by the defendant's train and its neglect 
:o fence. He is not required to show any other negligence. R., R. I, 
1- 8t L. R, R. V. Lynch, 67 111. 149. 

1614. AMiere the plaintiff declares upon the statutory liability grow- 
.ng out of a neglect to fence th(* road within six months after the 
lame is opened and used, no recovery can be had unless the company 
was bound to fence its road. R., R, I. d- at. L. R. R, v. Lynch, 67 
I1L149. 
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1615. WTiere a railway compimy has been operating trains over its 
road fur more thaiL si\ moiillis, ami !:as failed to fence Its track, and 
while passing: through ^liiiiMii"; frui with its train, kills tiio plain- 
tiff's stock upon thr 1 1 i i !' : .-iv will be liab!t) for the damage*. 
T.,P. d- W.Ry. \ ' . ■ - I ■ 

1616. NGOLiciKNi I ,'.!.-' J hi- design of tills section was to 
afford some protci'tinii :/ii:i< ^..i..i;,;, til trains running ata lugh raL^ 
ofspewl. by fencing; and if this L-s omitted by a railway couipany, it, 
will be presumed to be guilty of negligence, without any other prool 
thau that of the omission t« fence. 7'., P. * W. Ky. v. Peww, &Si 
III. 524. 

161 7. \Vh.'[. ;,rr,i;v..i> L|.L1L^ ki II. -t. ..■!, l,|...(, ir , t i j.'k at a pla.<3e 

not a piiMi'' ■ ■■■ I ■ ■ ■■'lit has be^-n 

inopi-rali ■ m cd its trar«rk 

at Kui-li ]i];i. ■ i-i .i^i-' <L lo [ftiiee tlie 

road, the I". ; ■■'! ni any uL'taal ntK"U- 

eeui'i', i".i:i ■ .. . ■ ■ !■ ■ 'ImI Uie stock got upon 

lln'tra.'k 4' :.. I ■ . ■ ;.■//. V. /--■«.•(=,(* 111. »24. 

liilH. M , I . I ■ ■. ■ I ,. I Mill,. |.roof showa that the 

criiiipain '-. \- ' ■ ' ■ :■ ■■ ■ 1'. Liiir ii |"L-.iiij ^ NiLiii-got vipun the track 

anil wa-il.i.li'. .iliii-'iii Lu |in\i-iii duuie.iti'- animals from 

gfttjng 11]...!. I ■ ■: I |iauy will bi! liable, i\ d- A . R. Rv- 



::- 1 id.k as reiiuired, 

. ■- 1 !ial injurv shall not 

. . ! ( i':ia beavoiiledbycaifl 

. i.'uiii, niirt where injury 

■. r. -(.. .i;d in damages. ?'„ P. 

ill enclosure without the fault 
I Irai'k at a point not fenced, 
\ to liave had a fence, and is 
liable. T..P.ti- W.Ry.v.VH- 



\'-:. : '■ ■ ■ .. ■! ■ ■■ >■ V li..r the kill- 

1!.^ ■■!'.■■ ■ ■ ■■ . '■ ' .-.■■■■ ;■■' .!■■■] !■■ -hnw thatthe 

.■..i\ . : ... ii-h lb.' iM--li^'.-n,T of its servants in fail- 

ii.;: I.. .-Hissing in repair, it was held that a ver- 

.ii.; . .:■._■;. ■ . . .. ■ iM.. \v<iulil not be disturbed. T. W. tt W. 

H'-.'l. \ railinn'i van UiiuMuli a iMUiuiiin Held of several aquar« 
uiil>-:^, ■luiiril li\ liLil-iiTii }iaiiii's. siiiiic r)f whoui resided therein, 
wbii'h «as li-uri.il .Jiil> mi tlic unt^iile. The road had bwn in opera- 
tion fur niuiv llian .^i\ iiir)rLlli-i. iiiid I hi' (■(■iiipanv bad not t'enced ite 
traek enliri-lv lliiviii;,;h llie etu'liwiirt' ; Jli/il, that the compiiny wm 
liable fiir stock killnl by its trains inside of the indoaure. /'., J'. */. 
H.R. v.H'utou.t9iUl.~-i. 

1(125. A railway company is I'eiiuired to put in cattle-guards at 



/ 



• r . 
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; road crossinffs to keep cattle from getting on its track. P., P. 
R. R. V. BaHon, 80 111. 72. 

6. Where a railroad crosses a private farm crossing inside of 
doBure, it is its duty to place bars or gat<^ theris and it will be 
for stock killed through its failure to do so. lb. 

7. Where stock is killed or injured by reason of the insufficiency 
i (euces of a railway company along its tnick, and the fences 
jeen out of repair so loni^ that the company must have known 
i the owner of the stock is guilt v of no negligence, the company 
e liable for the injury. O. d- Jf. Ry.\. Clutter, 82 111. 123. 

8. A railway company which fails to fence its track as re- 
1 by law, is liable for any damage resulting from such failure 
ler caused by its own trams or those of another company using 
icks. &\ St. L. d- C. Ry. v. Gtrbtr. 82 111. r>32. 

R. A railway company will be liabh^ for any damage done by 
ins resulting from a failure to fenc^^ the track on which the 
l^e IS done, although the track may belong to another company. 
. Z. d- C. Ry. V. Utrher, 82 111. r>32. 

9a. The wordfj " on both .sidt^s of its road " as used in the act, 

the margin or border of the entire ground used as a right of 

Ptoylt V. O, & M. Ry., 21 A pp. R. 21; 0, ct- M. Ry, v. Ptoph, 

.483. 

96. Mandamus lies to compel railway company to fence its 
jf way on the margin thei'eof. O. d- J/. Ry. v. People, 121 111. 

D. Negligence in kekfing cjates closed. The compjxny is 
quired to patrol the line of its road to see that th(^ gate's at the 
;rossings are not left op<*n: nor to k<»t*p a guard upon the road to 
er and counteract such crarlessness imnu^liately ui>on its occ^i- 
It is only negligent where it has had a reasonaWe time todis- 
3uch breach, or has been notili<*dand failed to take proper lu'tion. 
d- Q. R. R. v. Sierer, 13 Hra<lw. 2lU. 

I. A railway company is not requin^l to keep a patrol on the 
its road to se<; tliat the gates at farm crossings are kept closed; 
its employes seeing such a gate open, do not close* it, when not 
>en by a perscm to whom an injury afterwards results, the coin- 
will be liable for such injury. /. C. R. R. v. JfrA't^s 43 111. 119. 

t. If a horse gets upon a railroiul track through an open gate 
fence ot the company, where it is killed, the company will not 
►le, unless the gate has l>een so long oiH;n, as to mist; the pre- 
ion that the servants of the company knew it, or to charge them 
legligence. C. B. d- Q. R. R. v. .}ftif/rt, i'A) 111. 529; 47 111. 2(X5. 

I. Where the evidence tends to show that a horse killcni upon a 
id, got upon the tnu-k through an open gatt* at a farm crossing, 
Tor to instruct the jury, that if tlie roa<l was not so fcMiced as to 
it the horse from getting on it under any circumstances, to tind 
3 plaintiff. lb. 

[. Lea vJN<i GATE orEX. Where it appeare<l that two horses 
•on the track of a railway company, through an u])en gate at a 
Tossing wh»;re they werekilhMl hy a train, the company having 
;te<l the gate to remain op<'n for a week pn*vitms Ut the accident: 
that the <-ompany was guilty of siirli nrgligeiK-e as to n*iider it 
The fact that the plaint ill's hor^rs mtered tin- rinsf of another 
^h an insufficient fence upon the highway, and ]»assed frt)m 
upon the plaintiil's road, will not ell'ect his right to reco\er. 
A. W. Ry. V. Harris, 54 111. 528. 

i. Xeoliqenoe— /at/a/'e to disaootr brtathis, df. Where a 
-15 
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aiiflioieiit fence has bepti maile, and from accident or wrong over whirfi 
tlie cornpaiiy ha.s no control, it lipcomes inBiilBcienl to tiirnatoctit 
will have a reasonable time ill which to discover and repair the s&ma. 
The company nefd not have a patrol at all times, night and day. para- 
ine alonR the road to Sf* the condition of the feni^. If this is done 
daily, and the company when informeii of the detect at once nialta 
the neeesaary repairs, it will not lie lialile for an injury resulting from 
the temporary insufficient conrtitian. /. V. R. R. v. Swearingen, 33 III 



the fence.s in repnir, anil •.vj.i\\\ '■:■. M-.iil.i\ iiinrmuR passed over Ua 

road, and found the feni'i' h:^ ' ': iiroken. and that throa^ 

miHi lirt'ach .-.twk got upi-n i , . i ..i-. injured: if«M, thattte 

eonipanv had usi-'l reami^iii ■ > I'ping the fence in repsir. 
I.C.U.'R. \..Sn-i;rii,ti.,>. IT ' i 

1637. 'Cinhvi-n MAKi- !:i !■ .1 ■■'! ■ ■ 1 ciisual breach occurs &I 

the fencf witiifiul \)i<- Viv -■ ■ \ ■■ .'' nf the company, throufk 



e company willMt 
icb lo discover 9ncb 



which H 

beliahle ... 

breach, or has rieeu notilii'd. anil liiileil to repair liefoiv the injury, ft 
l(i3S. 1)11.11 lENTH T(l [II.SI'DVEI! nBKACII IV OB DEFErTS. WUIt 

railway ntmpanii-s are not leciuired to k«pp a guard on tlieir roadstt 
discover a liri'aih in lluir ifun- ;i-. sunn as it occurs, and repair it it 
oTicc, slill '!,.■ i IV, 1. .,riEi- f. 1,1 [i. ;, .I' -.nil a force as may discover 
hri'achc- il ■■!■ I. - ■ ■ ■ 1 ■ I'-i' tlieui in a reasomlils 

lime. I'll .■■■ . ■■! -I ' . ■■ I'i.', i.!* a nt'Hflect of autj 

that » il ■ ■ 111 injury ensiiiDg thert- 

ll[;i!>. '■ ■ .1 I ^ . ■ ■■ i; ■ !■■ ti.'ld to a high degree ol 

ililitfii" I I .■ ■■ _ I !■ [Mir, they are not reqiiiMi 

to ih , ,-,'!■ I luinKi to keep a conataot 

iwtrol. ri.. !.■ .1 , ■ .; \ 1 .■,■ n.inh.M 111.226. 

KMo \ iliii iipilawfiii act of I 

straii^i'i ■ I II ■ . I ■, ■ ..i , i.iil are iujitr.il.in 

theal.-'^i' I ,;_■■■■ ■:-■■■ ■„..;. n. ■„ ill unl be liaUe, 
unlcs- 111' -1 , i.,j„ i '■■I ':i, r III-- i.i|'- -,iiiiicL>'rit lime for it, 

in the .■\ei.-|,seM| ri-;isi"ial)le.iiiiL;.-iK-i-, Ki lid\e iliM-iiveritl and repai«4 

thelir ' 

IIUI. .\ railway company wiD not be liable for the temporary in- 
siilhcient cnndilioii of it-i fen,'E». urile-!s it has notice thereof, mi 
ncL'li''-t-,,tv>.'n.iili.-r I.. r-i-nW. <\ ,1- .! /,' i;.v. r>np/n„>.ur,riam.VL 



]jnrea,U« 



and ilii . . ■:■.■■■ ..■■ i : -i.i. k indarcinji . 

COUi|i;-irLN I- ■ "I I 1 1 " i' l!.i- li.i'l a ii-.i^ii[i,ilile limp to discOW 

HUch lireaeh. or li.i- 1 [i leililiF'ii. iiinl I'.uN In repair li e fore the injUIJ 

occurs, /, A- .SV. /.. /.'. /■'. V. //"//. m 111. 3f.M, 

H143. Where a raihvay eouipany is* rcipiinil lo keep its tn* 
fenced, aiiil a I'rrarh i.- ni.nlr in I lie leiie>' hv parties not ii "' 

oruii.i'i ■■'■ I'-l I ■:■■.■ ■■ill- III, L-i.l i]ieMiiji|)any h; 

cilneoi - .- I- ■ ■ ■ ■ I -r , iLiLntances showingthitt 

was a^ii'i ■ , ' ' ■■ nv: made, and by r«isonll 

Buchlii'..' - ^' ■. ;.~ killed before thecompMff 

haw h.iii ■■■ !■ .i-"ii.i''.' iiiir '.I ■l;.-i'i\ii Un' breach, the company wil 
not be liable: nn-i a eoveiuuit or eoinlltiou in a deed convevingthl 
right ol' wav. to fence the same, will not jwld to the defendant's'liaUBf 
under the sCatuU!. C. A A. R. R. v. .StiHiidKra, 85 Ul. 288. 



AND Eminent Domain. 211 



Notice of defects. Wh<»re defects in iU feiKje are known 
mpany, the failure of the adjoining? land-owniT to use reason- 
rta to notify the company of such defects, will not justify it in 
3 repair the same. C, Ji, & Q, R. R. v . tielnr, m 111. 2^o. 

Estoppel to deny liability to maintain. A railway 
^ which erects a fence and jfJite aloni' its rijflit of way, a few 
nid the siiuie, and upon tlie land of tin* adjoining owner, and 
e same in rej^air for some time, and then suffers it to get out 
, whereby stock escapt^s through tlie same and is killed upon 
:, cannot escape liability to the owner of such stock, on the 
hat such fence and gate are not on the right of way, when it 
a no prior notice that it will not keep up su(;h repairs any 
V. d- E. JIL Ry. V. (iiurtln, 115 I11.4mi. 

Where a railway company after enacting and maintaining 
• years a fence along the side of and near its right of way, 
ation, suffers it to brciome defective, so that stock gets over it 
1 its track and are kilh-d, it cannot exon(»rate itst»lf from lia- 
the ground of its high«*r duty to the pu)>lic of keeping its 
)unds open. So long as it permits such a fence to stand as a 
uirKl by statute, it will be (^stopped from denying its duty to 
i proper repair. Ih. 

NVHEKE RAILWAY NOT IN DEFAULT AS TO FENCING— 

f proof. Where the injury is not thi^ rcisult of a neglect to 
i burden of pnK)f to sliow ne:^ligenc»», rests on the plaintiff. 
W. Rt/. V. rayhu\ S Hradw. \m. 

If a hors<* takes fright and gets upon the trju;k by breaking a 
leaping a guard, which would be suthcient uad»'r all ordinary 
inch's, it will not devolve upon tlu; company to prove an 
>f negligence* in running its trains, and it will not be liable, 
n proof of its carelessness or willful injury. C. d- *1. R. R, v. 
111. 410. 

To make a railway ctMnpany liable for killing or injuring 
•ept for neglrct to fence, tlie plaintiff must show that the in- 
Ited from a want of ordinarv care on the part of the com- 
. />. d- E. R. R. V. Daf/an, h) Hradw.2:«. 

In an acti(m at common law against a railway company for 
.ttle, negligence of ihr company must be averred ami proved, 
rwise if the actitm is l»r«)uglit under tin* statute for neglect to 
'. y/., -1. d' >it. L. R. R. V. An!/usftis, 21 III. iVi. 

Where stock g«*ts upon tlu* track of a railway company 
ts fault, the law requin's •*vid«'nce beyond th»* mere proof 
were injun^l or kilhfl by tlu* ♦*ngine or Vars of th«* company, 
sh its liability. It is n"<*»*ssary to show negligence on the 
le sttrvants of the company havin;j: chargi* of the train at the 
injury occurn*d. ^7/. d- .V. IV. A*//, v. /^//•/•/V, ofj III. 2'1*\. 

EviDENrE OF nk(*lh;en('i:. .V rase of negligence is not 

by simply sh(»wiug tin? killing of stock upon the road by 

B or cars <)f the company. C/i. d- JJt\ss. R. R. v. Pat chin, \(i 

The njere fa<*t of killing an animal by a railway company, 

•ender the company liabli*, unli-ss it has lM»en guilty of negli- 

the ca.se (M>nu'S within the statute of XH'm. Gn-fi't Wrsttrn 

i/or«/*/////Y/, :io 111. ir>l. 

FE\01N(; NOT INVOLVKI). 

^lABLE ONLY FoK r>Ko>s M'.ii Lhi KNCE. Railway companies 
,ble for injuries to rattle, unless they be willfully or malicious- 
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ly (lone, or done unUer ciTCiiaistanceti ahowiag'gi ;ligpDce. Tbej 

are not bound to use the liighest possible dMree of care towards ani- 
mals coming iijioii their triii-ka. Ureal Ivewfecw R. R. v, Thompmn, 
17 111. 131. 

1655. A railw:n h.i- i i i^j! ! i- i nn ii- ■■:ir-i npou its track without 
obstmction, am! :ir. : ./ i i|">n the track without the 

consent of till- i-i .i: i' ■.. ;.. stray there, it is at the 

riakof theownir. '-:i',-' ,i/./' ■■ ■, li-"-t II. R.y. liuckufellow.M 
III. U\. 

1658. Where an animn! is allowed to stray upon the track of « 
railniad rompany. thi^ company will not be liable for an injury to i^ 
except (ti'i'^s ni'(jiii;i'n('n of tli.> i-otnpnny is shown. lb. 

16r>7 Ai'iiii il~ ^1 .".in:: ii"<ii tin [M' I, ni' an uuinolosed railroid, 
are ^^in- •■■■:■.- ■<••■ i.-. not liable for their dB- 
struitju; I .. ■ \\ illful negligence, evincinj 
recklr,--. ii.i-.'ini...: /' /.. ■ .■,..■■ IT (11. 6SU- 

Ifi.W. Willie a tniiii was luiiiiiiig thrnugh a town upon the depot 
groutiiLi at the usual rate of speet 1, tbe bell being mug, a colt ran upon 
thL' track from hfliind a Iniildmg s<i near the road that it could notbs, 
seen by the engineer in time to ('h<?ck the train, but as soon as henwi 
it he blew the whistle and the brakes were put down, but the colt »«■ 
killed. The track at thai point was not fenced. Held, that the coo- 
. uanv being guilty of no negligence, was not liable. Uale-na & Ci 
nn'hm H. II. V. ih-lffln. 31 III. SOS- 
IBS!). If ^iti iiTU]iiiil i- ■.ii'l.l-nlv liriven on the track by a dog «nd 

is killi'il >^. ■ f,. 1-. I....I, . , ,( hm It on the part of the engineer, 

theiMr, !■.,■. ■ I , ., ! r. u. R.v. Wreii, 43 111.77. 

lliflo '.i ■ -.:_' iii'e on the part of a railway com- 
pany will III, i;. I ;L .[.iiin I'll .ill 111 )iii-y to an animal, even though tJrt 
animal bu impruperly •,n the Irark. J. C. R. R. v. Wreii. 13 HI. 77. 

1061. If is.h'ky rorLD have been prevented by Okdinah 
CARE— /(((';/''. If by the use of ordinarj' care and diligence, aidmiH 
ou a riiilroail track can Ih- saveit from injury, it is the duty of U)> 
company to employ iliiit degree lit cure. No other rule will aflod 
siitliciciit pr.itiiiion to unimals which are lawfully on the track,* 
they are. il tliiy gel upon it from the range or commons. /. C.R.&. 

IliUJ. WIk'I'i' -■■"-' ij' .i]<"ii 111' 1 r.i'k :iiid a train is Bpproachingr 
though dowu il -I . , -liriver.tnsteadof atoppinf 

his iraiii ludrivi' n ■ ■ ■ ■ i ■ 'n ina point where by mea* 

of ditriic^ lilli.i ',\ ;, ■ ■ ,. .1 n high embankment, tb«» 

is but ti'tl'' p:"l' I !■ I' the tr^irk, ami they W* 

overiak- II.' ■ .... . ir.! ..■ -■■— ii.'gligence.aod 

will !"■ li . ■ i| 1 . I I ' . . .11 .|- ^ .[ upon thetriurk 

within tl.. ..1. I '.■■:.■ \: lll.-i;Ci. 

lliC.;!. ■■.'... . ■■.. , 1. 1 ii,ult.s un tlie track i^ 

aoiimh-i ■ ! lilt they ran along thetraff 

into ,1 . ■ ' . . . . ■; ■ i|>[ii'iiriug that hemightl*** 

BtopjM-i! 'i. ..',' . . iLL^i-tifC on the part of tW. 

eugiim.-i 1..; "Iiii. i| |MMv v^.l- h.Li.lr, 1. V. R. R.V. 3tlddi»- 

in.rlh. \'\ 111. 1114, 

If}(i4. Where eattle killetl upon the triuik could have been seen W 
the engineer in charge of the train for a distance of more than hau* 
mile, and lUere was nolliijig bi ulisti-uct his view, and without Of 
elT.irt tosiiip thc' tiiiiii nr giving any sigiialM of alarm, rushed apo* 
thoni at a nijiid niU-: //>/'/, such gro.ss nt^ligeuce as to autboiw' 
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ev6n thougli the cattle were upon the track in'ithout the 
be company. Ch. d- JV. W. Ry, v. BarrU, 55 HI. 22«. 

Where stock i^ killed on a railroarl track, and the en^^ineer in 
the train, could hy the use of ordinary care and skill, without 
ftve stopped the train in time to have avoided the collision, 
the animals were wrongfully upon the track, the company 
kble. T^ P. & W, Ry. v. Bray, 57 III. 514. 

Wliere a cow is killed by an engine at a place where the com- 
>t bound to fence its track, there being no wanton or willful 
\ the company, yet if by the exercise of ordinary (?are and 
I its part, tne injury could have l>een prevented, the company 
ible. R., R. /. d- St. L, R. R. v. LefHs, 58 111. 49. 

Where by the use of ordinary care and diligence on the part 
vants of a railway company, animals straying on its track 
red from injury, it is their duty to exercise such care, and a 
do so, will make the company liable. T., P, d-* IV. Ry. v. 
n, 58 111. 1^. 

If an engineer sees cattle on the track and can by ordinary 
ion and diligence, avoid injury to them, he should \lo so, and 
do so. the comiiany will lx» liable to the owner, even though 
gligent in allowing the cattle to get on the track. C, M. d* 
«. v. Phfl/ips, 14 Bnulw. 2rt5. 

BuuDKN OF PROOF'. Where the oomi)any has t*rected and 
\ suHicient fences and cattltf-guards, the tmns is in the owner 
tie to show a negligent or willful act i>y the ('om]>any or it.s 
Ijefore he can rwover f«)r an mjury thereto. (iah:fiii d- fJk. 
R. v. Cratrford, 25 111. 52U. 

Where a (rompauy i.s not hound to fence its roa<l. it is only 
injury to animals resulting from wantouness or gross neg- 
/. <J. R. R, V. Phtlps, il* 111 447. 

A railway company is liable for injuries to jx^nwrns and 
where willfully done, or resulting fn»m gross n»*gl«Tt of duty, 
uch company from liahility for injury, it must discharge 
y imposcMl hy law. it must Use all reasoHald** means topre- 
ry. and an omission to do so, will create liability, unU'Ss the 
i"rty bv his negligen<:e. has <'oiitrilMitcrl in some degree to the 
ir*^af Wtsttrii R. R. v. (j*ddts. SA 111. :*)4. 

Where cattle get upon a track at a point wlien* the com[)any 
md to fence, or where others are hound to fence. an<l stray 
track and are kilh-d hy a train at a pla«-c where the comi»any 
to fence, but has failV**! to do si>. the cmnpany will not In* 
cethe injurj* in such case will havi? int couuection with tlie 
fence the road at the place where the animals were killed. 
d- 7'. //. H. R. v. rjnd-i\ :<•♦ Ml. V.\.\. 

Where stotrk gets nix>n the track at a place where other** thjm 
in y are l>ound to ep^-'t arnl iii^iutaiu thi- fence, and is kilhil 
ace or another place, the rr>nipariy will t»e liahl»* only in cas*; 
negligence. ///. 

Where the company ha-? p» rtorrned its duly in res|H*ci to 
-s roiwl, to n-nd'T it iiaoii- t'»r -t'M'k killed. n'*gli;;ence niu.st 
las in ordinary caM,. / /' n.n. v. liVf//' //. 42 III. iv.h;. 

A railway cotnp:iny i-i hai-.'- lor /r-'-i-. ii'-giigeu'-e n-^nltiug 

truction of propiTtV. irp--J T ■. i- -il tiie •jnc^tHUl ol the eUT- 

nces. R.Ji.I.d'Sf A.// /: \ /V///////.V. ♦>; Ill..-,l>5. 

Where stock i- kili'-d iiv ^m f-wjiut- n\ ;i laihvay t'(»rii]i4Tiy «»n 
within six montri- ait'-r it tn-iwj 'ipt'ie-d for usi-. it is iniiiin- 
tie owner of lh»^ .-•to^.-k to -^iiow negiig«'nce on th«' j»art of the 
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company, to ytititlt! him to recover. R., R.I. & St. h. R. R. v. Cotmell, 
67 III. 2IB. 

IBiJ. U'l[i-n' till' cviiliiici' stuiwcd the eatire sufficiency of the 
fenfus ami ihiil tlu' pliuuim-; iujrsH was killtsl at the crossing of a 
piililic ni^iil. wh"i.' Mn* <'iiiii|iariY li:iii ciHistnicted and iDaintained 
suitable <.-attlr-j:iiiiiiis. mul ih^it he ^Mt. uiimi ihn track from the road: 
Hvld, that tlif i'inii(iaiiy i-.mlii uot lie h''lil liabltt, except upon the 
grouml that thu kiUiiis was willful, or the reault of neglig-euee. C. it 
.4. R. R. V. M.-Mo,-rmt\ m 111. SIM. 

1«7S, Whik' railway 'vmiiiinir-s ari' not ryqiiired, or permitted to 
feiict' thwr tr;ic-k« iv :ii"'vi"ir\'c<l towns, St-., still they are bound to 
use all due iitnl i'-i' ■ ii.:- ■ ■■■ lo avoid injury to property, and 
they miist exeni- .i :is to stuck wrongiullyrunmng at 

lar(te,ortrKaiia.-^.' -■ i - i)r rii,'ht of way. T.,w.AW.Ry. 

l(J7!t. \\\:'-. ., 1' ■.111 4ua\- anil i;<it iip'ui a railruart trackin an 
incnrimi' .' i ■ !■.■.'.■■ iln' eunipaiiy ww* nnt re<|iijred to fence its 

trai'k. ! iiifk. iiiiiil Ihey li'Ilinlo an nld cattle-guard, 

where i;i ■\ ■,■, .i ■ ■ ii ; , i ■ .1 liy ii [rriyht irain. the eiifri'iriT having done 
alt he [iiiiiil m -\.i}\< liie iniin: Ilehl. that the compaiiy was not 
lialile. r. il- A. li. H. v. liH.',] lH.m;. 

IftSU. Where slock is killed hy a rjiilroitd company at a place 
where it U mil reijiiiri''l to tViiii- its rnail. Ilie party seeking a recov- 
ei7 urns' piuvc that ih ■ killhit,' was caused throuKh the negligence of 
the criiiipaiiy; an.l wher- Ilie prtiiif shi.ws thai I lie Stock was killed 
witliiii the liiiiils of a > Hv, and there is no evUielice of negligence on 

the part of tin ii|iaiiy. jio rec.jverv can he had. /. '/. /;. 7.". v. BiUi, 

72 ril.r,;)7. 

lliSl. An iristniitiiiri Imldini? :> railway company liable for tli* 
failure id' its serv juts hi i-h ii-^'i'id'a train to use oidiuary care to pre- 
vi'nl the killing ol Iihh--. is err iiiciii^, it' it evtdiidi-s the nec*3.sary el* 
nient thill the injury tiii^'lit have been avoided by such csre,&Uo 
niakes the linliili'.v depend upon a lailun- to attempt to prevent th< 
mjlirv. Wlietlier it i-oiild luve avuileil or not. l^.. C. <£- S. R. «. ▼■ 
Hpi-nr..,;,-,!-' III. nrj.. 

Vis-2. W'h.'re ,1 ruihvjv eoiiiymiy i^ under no statutory liability for 
injury In stork 1'v ;i ■ i - in -■. (iv !■ i ^-n ..i' :■. rnnl imt having been 

fenced, as whei' " . ■ . ' ' ■ ■.;:'.■ a months, the odIJ 

ground ol' liaiiilr s , ',■ ii i\e liecn avoided 

T.y the exercise..; . ■ :...... .. i, i Hk.t it-s servants In 

charg.-. failed lo. -,. ■. -■ .imIi . ,,m n.i ; i.i:.. , (,„ r. i- .s. «.fl. v. 

S.u-w-er. 711 111. l-r 

r injured within a city, t*>wn, or ril- 
' - -' owner, without an averment 

. .'vanls of the company W^** 

guiiiy oi iieHiijji-iire HI rui jT itn traiiis through such city, town ot 

vilUige. /■., i: it- J. II. li. V. Uin-t;i,. Mil lU. 72, 

l([s4. 'rRi':;ai'As-,[M. ammals. Where a domestic animal running 
at large by tin' -iilTi i:iiici' of (he owner, gets upon a railroad track ** 
Ihe ei-.. -.-!■,_' if . 'i..!ni:iy. when' the company is not required W 
ren> e. ,1' I 'i\ ;i jiassiiig train, the company will not, 'n 

geiu'j-.il, ' -• Its servants, after they discover the anltD>j 

niiKlit ' i "I proper cani and prudence, have prevenW* 

tln-iiiJLi:;. / ., n .1 M . /,'^ y fl,(c/(-'/', "1 HI. (HO, 

1(W.). hi .lUi-h a 1 :u..- il is not autlii lent to entitle the owner W "*■ 
rain w;is running at an unusual rate of ipcm 
u uUier respects. lb. 




I ■ 



AND Eminent Domain. 215 

ICM. Prior decisions made under the law making it lawful for 
cattle to run at larg^, do not fully apply under tlie present law, wliere 
no nc^ksct in fencing is involved. Ih. 

1687. What is negligence. It is negligeuee on tlie part of a 
nllway company to permit grass or weeds to grow on its grounds so 
u to obstruct the view of stock by tiie engineer. (X & M, R. R, v. 
(!hUter, 82 UL 123. 

1688. Failure to stop train. The law imposes no obligation 
upon those in charge of a train to stop the same ui>on discovering an 
inimal crazing near the track, in anticipation that it may get upon 
the track andbe injured, and a failure to do so, is not negligence. P., 
P. */. R. R, v. Champ, 75 111. 577. 

1689. Ice and water in ditches. Th(» law do<»s not recjuire a 
nil way company to keep the excavatious along the sides of its track 
free from water and ice, and it will not lie liable for stotfk killed in 
oonsetiuence of ice therein so as to prevent esca[»e from the track over 
Unesame. P.d: R. I. Ry. v. Mr-Chnafian, 74 111. 435. 

PLEADING. 

1690. De<.'LARAtion. In an action under tht; statute for injury 
to animals, the plaintiff should aver in his declaration that the ani- 
njtls were not within the limits of a vilhige. i&c. C, li. (fc Q. R. R, v. 
^'arter, 20 111. 3W). 

IWl. Gross negligence need not be averr^l, the degree of negli- 
Mce being a matter of proof, r'., R. d- Q. H. 11. v. Carttr, 2k) 111. :^IK). 

1692. I'nless action is brought under the statute an avernieut of a 
n«1flect to fence may be trt^ated as surplusage, lb, 

16931. rNDEK .statute. The de<;laration nnwt show not only that 
^<i company was rKiuired to fence its track and had fai U*d to do so, 
^t must also ih'gati ve the exceptions in the act, and aver that the 
ttiioals were not injure<l at a iH>int on the road within th(*se excep- 
Uons.aiid also that the road has Im^'Ii in use six months piior to the 
•ccideiit. Guhiia d- Ch. Union R. H. v. iiitinntr, 24 111. «H1. 

1694. The declaration must .show that tlu^ accident did not happen 
^ 6 place where the com j>anv is not bound to maintain a fence. /. 
^'. n. H, V. Williams, 27 111. 48. 

. 189^. It n«'e<i not negative tin* {xissibility that tht.' animals may 
we lieen killeil at a farm crossing. /r/W/ Wi^sttru R. R. v. Jfelm 
^ lU. m. 

1*96. In .suit l)efore a justice of the p^ace the plaintitl" should neg- 
•'iv** by proof that there WJ4S no puMic crossing where the killing 
**<^rre(l, and show that the conipanv was iMnnid to fence at that 
Wnt. fK rf- Jf. R. R. V. Tayhr, 27 Ill."2()7. 

^•97. The declaration must negative all tht' ex'M-ptions in the 
«*tuie. ureat W^sttrn R, R. v. linmn, ») III. 347. 

'•9S. A declaration averred: **nt'verth«*less. more than six months 
*»U?rsaid railniad was in use. to -wit. on \f.. tiie said defendant neg- 
JJ^'M to erect/' &c. : H^ld. a .sutlicient avfrnu-nt of a hrra'h ol the 
■^tiitorv dutv. Ur*^at W'sUrii U. R. v. Hnnhs, :i»i IJl. 2>si. 

^•99. An averment that the steer which was killnl "straye^I and 
j^tonsueh raiIro;ul without thi- limits (d' town-*, cities and village's, 
*'*<1 not at the roa«l crossings or p?il)li(r highways," is sutlicienl. Ih. 

UOO. It is sufficient if tlu' drelaration negatives tin* killing in tiie 
^^pted places nameil in the statute Ih. 

1701. The want of an averment that a fence was neces.sary at the 
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1302. N' J. -1. .iiiiiiiii a feuce wheri!by,atock is injured, is a 

ground 1)1,1 J tliat of negligttnce in leaviug; open a. 

gate aloii:.'. ' ' )i>-<': and where an action is pretUcated on 

tlielalu-\ );i'.i.ii. ■! I. .; HI' wjaverred intlie'ieclaration. /. C. R. 
M. \M<:hti; u 111. nil, 

1703. The dttiaratioo in every case must contain a full and explicit 
BtuU-uieut ot itil t)m material facts upon which a recovery ia sought, so 
that ttie defemiunl may be prepared to meet tliera. Ih. 

1704. A defeet in a di^clanition in fulling to show which of two 
animals was killed, and which crii>iiled, is cured by a snbsequent 
averment, tliiil Ijv the act of the defendant in running its trains upon 
them, Ihey were liwt to the plaintiff. T., W.& W. Ky. v. f.We,50IlL 18t 

ITIK"). It i-- 111'' 1 iiuiLfrli t,i itvi'r that the road was not fenced at the 
|.l,^.i '■,>,. li 111' iniiiT ijrcuiicd: LuiL it should beshownthatthe road 
W.J- i '^ ;■ h' I :ii ill!' [jlair whert' the iinimal got upon the track. It 
shi.iiii; i.i' 1.. vL, I. Jill tlu' .liock di(] not get upon the track at some 
i.lli.1 i-l.i-' *■.;■>■!, ■ ilie vm\ was ienred. T.,F. d- W. Hy. v. Darst, 
51 lU. :Mw. 

170(J. An averment that the ruad has lieco opened for six months, 
is not .sullicient, il suel] nverment relates nnl> to thi place where the 
injnry oLTurred, it mil lieing shown hut that the stoi k strayed upoi& 
the tiatk at auotlier plai.r, where the load had not been opened fosr 
six nionih.s hifore the injury. lb. 

1707. A dei-laratiiin averring that a Lonipaiiv had failed to I _ . 
the road at the plai'i- win lelhe ;inliiiid Maw killed oi where it got npo^ 
the tvjili, ;i(id iluLl il i\,.- tiii l>;!Ii ri. t ji did it get upon the track aka< 
any ol' Uiimxii]ki.i i '■ ■ .!!■ iril, at least after verdict, or on m«^ 

tion 111 aril si. ii. iijuiy resulted from the neglect fco 
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aii'l ji-ii. "imt, we»«"« 

i.i - ■ : . I 1 . I, ■: . ■ . .i. ■ ■■- 1 lad fclie 

i._i ■ ■III ■■ jul that t-lie 

;■,■ I . I . I, Ll grievances. 

A ■._■-■ ■ 1.- ■ ne 1 re luirements «* 

|. 'ii. 1 ,1 I. ■ ii. 1 I 1 It was their duty ^* 

.ii. ■'■. n. r t Uleged with sixffi' 

ni-iil r. iiiiiM,, |i|..t ■ |..i:i;. I. i of SIX mot ths aftS^ 

tUi roiiil «ii-j "■>i"']uil liJi' ii-ie. ' liiid 1 11 11 trett proper fences. 
P. d- H' liy. \ . Hoo/;hM. i>3 111, SA' i. 

1710. An olijeelioti to a cleeliinit m that it fails to aver that tbe 
railroad oi liie dili iniiinl. ii^eil hv t is in the county and state W 
whh-h 111. ,iifi..i. ■ I. .i.L'ii.romestooliileafter verdict. T.,F.& P' 
liy.y. II..' .■ 

1711. \i . I. ni'iied a neglect of the company to fenoej" 
mail, Jii'i iii.i. .1 ' Ml. M.i.i run. L-ouduoted and directed carelessly. 
wlLeiel.i\ p..ii..i.ii. ^ iii.i.^.. was killed: Hihi, that the plaintiff mign' 
reTOveroii piomig ilLlier ground; but that it was suhject to demuri^ 
tiir duplicity. The gunenil issue is a traverse of both grounds, C,A 
tt y. a. R. V. Mayte, OO 111. a2a. 
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i ■#. 1 ».' rr'>.' • r~ *._ -"-T •-->-..a. ..»-, .-.r ..■:'. -.^TS.*. , ....*>• >.a;^ ;.S\'S 

vhich bria^ ibr -^as^ * . .ff:A:L:..i .:• ■»■.::.;- :ht s: a: -,::<. a;;.: ::".t v'.vv.v.':^ 

the loeoab>n v^ - -r Tram, w 1.: •. ":: w .»:. : :-■ : :: . v. . ?\ii :» : t- *\i •.: m *. - : : V. i* : :i * ■/. v \ 
R- It I. it .^r. L. IL R, V. i'-.c:,:.*. 'W 1.1. M>. 

1714. «y.3ffxoN- LAW. A ir^.lirif.v^a ».':.a:v:'K»? '■-'** tV.i- x*»o:o:ulrtn: 

locoin«>tiT«s and trams ;hr !►%•!:: :h:i: plaiMitrs hv^rs*' >!r.j>,,"i ;nul c»»t 
upon •i»rft:niiAijt'» x>:«ad. an a liiai ii»:V:".ii:iui bv ;*.:s sor\;r.itN. so *ci»v 
««It. iir^jr^ntly aiiil impix»periy run. oi»nduvti\l Aiiti aii>\*i<\i iho 
locomotive an«i train of d»rffii-.ia*at as ilui sAui Kvoiuonxo stnu-k 
plaiiitifTs hor*-:- i«ith creat forot- and killwl it. sliows ii i:iHHi imuso v^t 
action at common law. R.. R. /.d- Nr. L. R. A\ v. /V'irViVs. «V 111 MS. 

li 13. In pleading, the avt* nneni of utvlit^'i^^'*' i^ suiVu'itMit to :id 
niit prix)f of gross n»^ligruce: and on donuirror. an a^ornioui oi" 
o^ligvnce i:* equivaif utto whatever decree of nr^li^renre is neroNS'irx 
to sustain the pleading. R. /?.. /. d- ^V. A. R. R. v. /•/*/;;/>•>, tV. Ul. .»ls. 

1*16. Where the tleelaration cliarges negligence as al lonunoii \i\w , 
all alleffation.s respecting the want of suiUeienl feiu'es nia\ be irjoeird 
B8 surplusage. Ih. 

1*17. To recover for an injury to stock within a city. \e.. thi» d«vla 
'^"On must aver that the servants of tlie company* wvw ^\\\\\\ oi 
^^Ugence in running its train through such ei(\. (own o\ viI)uk<v 
^-^ I\ cf- J. R. R. V. Barton, m 111, 72. 

.^^IS. AVhere the value of tlic stock kill<Ml is laid undiT ii rhlt/h it 
?J «2'i^).an averment that the cattle were t»f thi' vahic of ?*hr»i«» mrh, 
"^y be regarded as snrplusag*?. (K d- M, R. R. v. ( Inttt r, si! 111. ii::i 

DEFKNSKS. 

Q^'^19. Defense — frost of fviirltaj juiitt in mmpt nsntinn fm rhjht 
jT '«yzy, A railway company when su<'d fur injury In aiin'iuil:*, niav 
*Owin defens<% the proc«»edingH tf) condemn the ri^flit nf wny, in wlinli 
^^ Cost of fencing the road is ini^iudnl in Xhw daniiigiM, iiimI ihrir \\\\\ 
^^^X to the plaintilT. R., R. I. d-»S/. A. R. R. v. A///^ A. »iV Ml I \\l 

f^*720. Where damages are assf*ssed against n luilwiiy enmiianv ini 
f ''^^'ing the road in a procenling to eondemn, and Hie pioi'mlnif/n nn' 
(^^^^tiarand ma^ie a matter of reenrd, Ihi'n IIk* i:in<l will lliiieiiiin iin 
^l^rged with the duty to fence, and the ennipanv and it:i iunnwwn 
*^'harged from tliat duty. Ih. 

a ^721. Jn a suit to recover for t)ie killing of .toi I', mi iIh- prioimd ••! 
w *^vglect. tr) fence, if the land-owner h;i-* a;/Me.| !•, hn* •• ijii- inu I-., m 
^^* rKreived comp^nf^ition iri daniJige-^ |i;i -.iMlompr iln liufhu U'.nn 
sf^t* company to ^>how that fact, and not ninm Wn- pi^iniiilt v, iHKulivt- 
*^- 7'., P. dr \V. Ry. v. /Vn/*. r^ 111. :,l\. 

^ Xlti. If th»- owner *A the l;iii'l v,\i*\i' lln: aniiii^l- ;/•»» u\,',u Hn- 
^]^k. received comiMrnsalion loi \*-u'i\\v^ v-inn i/n ii/n» '•! a.i, //.i-. 
^J*lained. the hurd»-n ot pr«iot i- i.p'.ii t;.<- "inip;tiiv i«, :ii',/. t.n.ii hut 

i^.. /'. d- »r Ry. V. yv/i/-. 71 I;. 17 J / . y d w //../ / a./-./// 

•I Ul 522. 

17S3. The duly ii.'jj..,.*-*: i,y •;,<: ;«' ♦ '/f IHr*.'* lijio f;i,l /,:t/ < 'Wdf'.ii.ii ■ 

Vimaintaiij f-rji''--> &:■/::►' »[.»:;; r .»iv: .: j.'i* !./:»;• -.rtMi^j ly, if,» .,/,.-.•/ 
^ the laud ovirr v,:i,\i:i :.•.«- ;./.j.; ;:.*;, r ,i, ?,> 1/.j- ^,ni|Mi i ff.pi'^y^iii ut. of 
*Ucb owner a^i iL? af^rrnt aii'i =^:rvvil, a/id M-i \A:siuitt,iki^:^'. of tii«; 'y/o 
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tract, to erect the required fence along the road located over hia 
/. C. R. R. V. Swear ingen, 33 111. 289. 

1724. The statute only contemplates the release of the comp^axij 
where the duty is assumed by the land-owner. lb. 

1725. Where the owner of land adjoining the right of way of a raii- 
way company, under an agreement with the comjiany, erected a fence 
along the line between his land and the right of way. and took upon 
himself to maintain it, it was held as between such owner and those 
holding under him, with knowledge of his duty, and the company, that 
the duty of maintaining and repairing the fence did not rest on the 
company. St. X., V. d- T. U. R. R. v. Washburn, 97 111. 253. 

1726. A tenant of such land-owner having knowledge of the under- 
taking of his landlord, will not be allowed to allege any want of sufll- 
ciency in the fence as a ground of recovery for stock getting through 
the same and being killed. lb. 

1727. BuKDEN OF PKOOF. The burden of proof is not upon the 
plaintiff to prove the averment that there was no contract between the 
company and the owner of the ground, that the latter should build the 
fence where the accident occurnxi. Great Western R. R. v. Bat-on,^ 
111. 347. 

CONTRIBUTORY NEGLIGENCE. 

1728. CONTKIBUTORY NEGLiOKNCE— /eaww^/ ffate open. If the 
land-owner opens a gate at a farm crossing and negligently leaves it 
open, so that his stock get upon the track and are injured, his own 
act and neglect will defeat any recovery by him for such injury. /. 
C. R. R. V. Mf'Kee, 43 111. 119. 

1729. If bars at a farm crossing are taken down by the owner or 
occupant of the farm, and he neglects to put them up. Ids own act 
will preclude him from a recovery in a suit by him against the com- 
pany for animals injured. /. C. R. R. v. Arnold, 'il 111. 173. 

1730. Where a person repairs a break in the fence with defective 
materials, so tliat it appears sufficient when it is not so in fact, the 
company will not be liable to him for an injury to his animals break- 
ing through such part of the fence without notice of its defective 
condition. C, B. d- Q. R. R. v. Seirer, 60 111. 295. 

1731. Where cattle break through a railroad fence and the owner 
of the cattle repairs it with defective material in a temporary man- 
ner, but it is apparently suflicient, and his cattle again break tliroiigh 
the same plac^e and are kille<l, and it appears that he knew the fence 
thus repaired, was defective and that lie failed to notify the com- 
pany : held, that he was guilty of negligence and could not recover 
lor his cattle. lb. 

1782. The owner of land adjoining a railroad has no right to re- 
main inactive and let his cattle get upon the track, through tlie known 
deficiency of the fence along the road. When he undertakes to repair 
such fence and does it negligently and fails to notify the company, he 
will become liable for the natural consequences of his negligence. 76- 

17JW. If by ordinary care, caution and diligence, injury to cattle on 
the track may be avoided, the company will be liable to the owner for 
an injury to them, even though he may be negligent in allowing them 
to get on the track. C, M. d- St. P. R. R. v. Phillips, 14 Bradw. 365. 

1784. An animal has no right upon a railway track, and if suffpr*<l 
to go there it will be at the owner's risk. If allowed to stray upon the 
track the company will not l>e liable for an injury to it, except gro» 
negligence of the company is shown. 6'., M. Trw;t R. R. v. Roclw- 
feUow, 17 111. 541. 
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A person is guilty of negligence who pt^rmits liis animalB 
on a railroad track at a place where the company is not bound 
L> fence. /. C. R,R,\, Phelps. 29 III. 447. 

If neeligence on the part i>f the plaintiff is clearly proven 
defendant will \y^ responsible only for such negligence which 
villfid injury. /. C. R. R. v. Uootlnnu, :i() 111. 117. 

The failure of a railway company to fem'e its track is negli- 
It is also negligence in the owner of hoi'ses to put theui in a 
ough which an un fenced railroad passes, having on blind 

He has the right t(» turn them into the tleld, but not so 
k^ to render them incapable of avoiding danger. ISt, />., ^1. d* 

R, V. Todd. 36 III. 40i». 

Where the owner of horses is guilty of negligence in putting 
hidfoltled, into a field through which passed an un fenced rail- 
ereby they are injured, the compauy will (mly be liable for 
ce which implies willful injury. ISut a failure of the coui])any 
its road, and the killing of hoVses thereon, which ndght have 
iide4l by reasonable efforts will amount to such injury, lb. 

Although stock may lawfully run at large in the highways, 
rule is so modified in respect to railroads, that wh(»re they are 
id to fence, they will have the right to run their trains, and 

their tracks are trespassers. Utadtn v. Rust, 89 III. 18<). 

Animals getting on a railway track nt»t n^juired to be fencwl, 
'ongfully tlure, the comi)any will be liable only for gross neg- 
esulting in injury to them. lb. 

In actions against railway companies for injuries infiicted by 
ce. th«* company will not be lijililf, if the plaintiff hfis been 
f n<':rligrn<.e which lias contributKl to the injury, unless it 
that the companv has bren guiltv of neglig»^nc<' more gro.ss 
t of the plaintiff. ' /. r. R. R. v. M)'d(/h'Sfruri/i, 43 III. VA. 

Xt'jriij^fnre and can*]essm*ss on the part of the owner of 
' wliich they get upon a fenced railroad tra(*k, when? they are 
ill not lessen the railway company's lialiility, where the exer- 
)rdinarv care and skill on its pa it would have prevented the 

rb. 

Railway ccminany liable for injury to stock when wrong- 
m its track, wliich mij^lit have been prevrnled by ordinary 
without danger. 7'., J*, d- \V. Rtj. v. linnj. 'il III. 514. 

.Siirh com panics must exerci.se all due and juoper diligence 
' to avoid injury to stock wrongfully running at larjje, or tres- 
011 their track or right ()f wav. 7'., U'. d- W. Ry. v. JlrUianis^ 
l«; 7'.. W. a- IV'. Rij. V. liarlnw. 71 III. Oin. 

In an ar^tion against a railway company for killing stock, it 
stion of fact f<u Hm* jury, to br determfntHl from all the cir- 
ces in rvideiuM', wlirtlirf tlie art of the owner in {M*rmitting 
lals to run at Vm'hv in violation of law. is contributory negli- 
R., R. I. it- .S7. /.. /;. li. v. ///.s//, 7-J 111. 4<4. 

It is n«»t suiru.itMit tt) rharg*' a plaintiff with contributory 
ce simply to show that lit' permitted his stock to run at large 
ion ot" IjIw; but it must appear that he did so under such cir- 
ie«-s that tiie n.itunil and piohabK' ctinsequenct* of .so doing 
,t the stoek wmiid go ii)>oii the railroad track antl be injured. 
;.(\dr A. R. /(f.. 72 WI'I'k 

Whether perniittiii:; male animals to run at larg/ is contrib- 
gligence, depeiul.sy//>V, upon whether permitting them to run 

was a proximate or only a reniot** cau.se of their l>eing iu- 
id if it was a proximate cause, then, atcoiuHy^ whether such 
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De^fligpeDce on the part of the owner was alight, aad that of the com- 
paoy gross Id comparison with each other. H., R. T. & St. L. R. R., 
V. IrUh, 73 111. 404. 

1748. The fact that the owner of stock penaits them toruaat large 
in violation of the act iirohibititig domestic animaia from running at 
large, does not relieve railway companies from their duty U> fence 
their roads, oi their liabilily fur stock injured In consequence of their 
failure to do so F j\ ( C 1 if /i 72 lU 25 

1749. Hherc ire prohibited by law from run- 
ning at large it r ini losure without the fault or 
knowledge of t) ipm a ruliuad at a poigt where 
the companj 1 i e [uired and are killed, the com- 
pany will be resj L I hj v J net, 63 III. 472, 

1750. Altlioiig:h a pliimtitf iiiH^ be gnilty of negligence in permit- 
ting his aniin ih to gel upon a railroad track it is Htiil tlie dutv of the 
company t3 ube oi linarv skill and prudence to avoid dointf tnem in- 
jury, and tailing in tl H it will beiome liable R Rl.A- St. L. R. R. 
V. /n*7(, 72 111. 404 

1751. No contributory negligence is chargeable to the owner of 
stock in letting them run at large, where it breaks out of his pasture 
without his fault. T.. P. it- IV. lin. v. .l.,tuisto„. li III. «3. 

1752. The owner of a ti-.r-- v. I:.. > ..Inir u iIn (..■■ rnits the same to 
run at large contrary tn Ih- ■ m ■ miiy, cannot re- 
cover of a railway coinpinr. . Ill' of its trains, 

upon the ground that siii-h . ■ .ir.iin ii i- lui. u (■■ i-nre its track at 
the the place Where the auiiiiiil Hiis kiiii'il. l'--'., i'eKin d- Jiu:k. R. R. 
V. Champ, 75 Ul. 577. 

1753. In such a case, where the plaintiff is guilty of coiitriliutory 
negligence, the company will not be relieved from its dutv to observe 
all reasonable precautions to prevent injury to the property of the 
plaintiff lb 

1754 The meie fact that stock la rumdng at large m violation of 
the statute does nut rehcve radway compmiea from liibiiity for an 
injury to them from .i ni glecl to ttnce tbeir roa<l and no other negli- 
gence need be shown ' <t St L R R v ifunuif b2 111 7B 
I 1755 Where ii raih\a> (oinpan^ f «h to fenci its rorid indstockis 
killed li J Its tr.ims til iiouiiti where It is law tul foratotk to r 
large, tne ijut stum of cmtribui r\ tv ' 
ting hia stock to run at 1 r 
liable O a. M R R \ h 

1758. Bi'KiitN OF PU hv the owner of stock 

which were allow i d to j, v in law to retover of a 

railway (.ompari\ 1 ■■ n i> -. ilting from its track being 

unfenceil th< I \n i iiibiiltJi> negligence on the put 

of the plaintill i li rwiae appeal, la on thecompany. 

C dttl L R h (Til 

1757 Permitiu „ I il large in Moiation of the statute, 

does not rtlim rjil"i\ k mjaiiies from their dut> to fence their 
roads, or their h ibiht> loi atof k itijured in consequence of their fail- 
ure to do so /() 

17«S C ot.i:u\ai.T"\i\—l'tt'iij'.to'kruii<illarge In a suit against 
a railwayionii in\ lor si ik kiTlMl in i onsMpience of its neglect to 
fence its i 1 1 «| r it i) p irs lliU s u ii sti" k wde peimitteii to mil 
atl.irgeiii w liii II 1 ih( ij." till 4111 sti in whether the owner has 
been guiltv 1 1 1 ieiUiI ut ir\ ntj!bk' ui 1 111 [Hnoitting them to run at 
I irge 114 0111 ul t Rt lu 1 1 dt.ti.nuuj".d In the jiir> Iroui the circuinstan- 
caa ot the ca»e C d Hi L H K v lVoctt%, 80 111 370 
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1749. To charge the owner of stock with contributory negligence 
in allowing them to run at large contrary to law, it must appear that 
he did so under such circumstances that the natural and probable con- 
sequence of doing so, was that the stock would go upon the road and 
be lulled or injured. lb, 

EVIDENCE. 

1760. DrTT TOFKNCK. Plaintiff must show that road has l>een 
open six months prior to injury. W., St. L. d- P. Ry, v. Neikirky 13 
Bradw. 387; O. * M. H, E. v. MeutenhHmer, 27 111. 3i); O, A M. R. R. 
V. /one*, 27 111. 41 ; C. d- A.R.R. v. Taylor, 40 111. 280; R., R. /. cf- St. 
L, R. R. V. Lyriiih, B7 111. 149. 

1761. Plaintift must prove there was no public crossing where his 
animals were kiRKl, ana that romi)any was bound to fence at that 
point. O. d' M. R, R. v. Taylor, 27 111. 207. 

1762. Pnxjf that plaintiff's steers were killed in the fall of 1870, 
and his hornes and hogs in the summer of 1871, shows inferentially 
that the road had lieen open for use six months before the horses and 
hogs were killed, i?.. R. I, d- St L. R.R,\. Spillt^rs, «7 111. 167. 

1768. Plack of injury. Proof that stock was not killed within 
a ifjrj>oratiofij nor near a crossing, will justify the jur>' in fmding 
that it was not killnl within the limits of a city, &c. St. L, d- S. m. 
Ry. V. Casner, 72 111. 384. 

1764. Proof that a cow was found killed within a mile and a quar- 
ter of plaintiff's house, is sutRcient to show she was kille<l within five 
miles of a settlement; and evidence that a colt, whicli was killeii, was 
kept up, and only ran out to water, is sutlicient to authorize the jury 
to infer that it was killeii within five miles of a settlement. St. L. a- 
S. E, Ry. V . Ca/fner, 72 111. 3«4. 

1765. WiiKHE sTcx'K c»OT ON TRACK. In a suit against a railway 
company for killing stock, where the evidence is that the road was 
not fenced at the place where the stm*k was killed, it is but a fair in- 
ference that the stock got upon the road at the place where it was 
killed. 76. 

1766. Negligence in the management and running of a train is 
not made out by proof of i\w killing of stock bv it. fh. d- Afww. R. 
R. V. Patv/uu, 1« 111. 1«.»8; <h>at We.stern R. R. v. Morthlaml. 30 
III. 151: (.'. d' A. R, R. V. Uthy,:^ 111.410; /. r. R. R. v. Whahn, 
42 IlL 3SH>; Ch. ct iV. W . Hy. v. liarrit. 55 111. 220; R., R. 1. d- St. 
L. R. R. v. Lynch, r,7 111. 149; 7'., P. d W, Hy. v. iV/itr. «5M 111. 524. 

1767. To recover for cattle killeii by n»asun of neglect to fence the 
road, the plaintilT must prove every tiiaterial allegation in his dec^lara- 
tion, and that th(» injury did n(»t occur at any of tlie excepted place's; 
and this though the declaration is defective in not negativing the 
exceptions in tin? statut<». (K rfr M. R. R. v. liromn, 23 111. 94. 

176H. i )WNER.siiii'. Where parties sue in case for (lamagt;s for kill- 
ing cattle, claiming as joint owners, they should b(* held to reasonably 
atrict proof of ownership. /. f\ R. R. v! Finnii/an, 21 111. ♦U*). 

1769. In an a<'tion for injury to animals, it is necessary to show 
that the plaintift was the owner, or had possessiim of the same. <>. d' 
Jf. R. R. V. Siufnn. 27 III. 12«. 

1770. ('ONNKrriNii I)KKi:ni»ant with iSMrnv. The proof must 
show that the injurv was done liv the road «>f the defendant su«hI. (K 
d' M. R. R. V. Tiii/lnr, 27 111. 2«»T. " 

1771. Proof that the slock was found by tlie side of the railrojul 
''badly smashctl up," will justify a linding that the injury was done by 
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tho cars ur locomotives of the defendant. /. V. R. Ji. v. Whalim, 42 

lU. 396. 

I77B. Eviiii'nfif that itlaintifTs cow, when found, was lying on her 
biiclc in thi" rrtilmiy .1it,h I "'tween two or tiiree feet from the track, 
liloatLid MUii 1 ii' ...II .. ! I. ■ .'.J- I mm Imr nose. The jury found tliat the 
cowwasl.il! . I I., train, and tile court, though doubtful of 

the corrciiin ■ ■. ■ ■; n- refusal to disturlj it. C/i. d- If. TV. 



was iloiie l.i 
111. 178. 


tlii' d< 


lou Jain's 


,a> 1..- i,i,Llv ii.i.-[iir| Uiii the injury 
roiul. T.,!'.A W.fily. s.Anwld,Vi 


1774. The 

cotiiplaiu'vl • 
a reason;,!, 1. 
T.,I'. d- 11 


.■Vidfl 


■f tniifit 1 


oiiQrt't the deremlaut witli the injury 
iiin-rl thut MUch fact lie proved beyond 
1,1 i.^ini' ol' the evidence is sullicienl. 

".1 ..i.:isi, 


1775. Kv 
injury. /; . 


:""/ . 




iinect the defendant with the 



I7;ii. Ill ... .,..., .. ii -!..i.k is killed at a point 

wlii-re it I-- 111' 1 .i . Ill a fence, Uiia 18 a 

('ir<'iiiiisl:iii' . I I : i i. i iiiinlD); tflc question 

wliflh'T tlii- I iL. I -. .i,i.| 1 111 !■ .^.i..!.!-- ■.\. I . .. ..ijii and sufficieut, O. & 
A. It, U. V. t in-ii..\^ lil.-lLH. 

1777. Vi;nie. It is not essential to a recovery to prove that the 
injury comphiiiied of wits done within the jiirisdjctiou of the court. 
T..r.& \V.Uy.\:. H'lVwM'. 55 111. MS. 

177H. Ti.MK OF iN.ii liV. No recovery can be had for stock killed 
after the actii.u is lirou;;ht. T.. 1'. d- W. Uy. v. Anio/tl, 19 111. 178, 

\'AinAXl'J-:. 

]77!l. \V ! ii.. ill .1 i;. ml-, on a nomiiion law liability for 

aiiiiii;il> kill' ■■ 1 : an he had under the stjitute by 

Tiroviiiii ;i 1. ..■■.. .'■ '■ I <\:- fit. L.Ji. Ii. v. Awjiijilm, 21 
III. IKIl;/. ' . /.■ /; I' ■. ^.: 111. •■>■!- 

I7S(I. I'lMoI of II, . ■...( 

may lie shown to li.i'.. i 
limiliitioos. r..l'.<\: 'I 



lil ilDKN 111-' PItOOF. 

178:t To slii>w iirfflici'iH'e other I han neglect to fence. Ch. if If. 
W Ii R. V. Tityhii; H linidw. ioS; Uabiiii& f/i. Union R.R. v. Vratp- 
ford, 25 HI. 529; (,'. d- A. R. Ii. v. Ulh-y, 38 lU. 410. 
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1784. To show contributing negligence in plaintiff. C if- St. L, R, 
R, V. Woosley, 85 111. 370. 

1 789. To show no contract for owner to fence railroad track. Great 
Western R. R. v. Bacon, 30 lU. 347. 

1786. To show that land-owner has agreed to fence road or has 
received eomnensation in damages for fencing. T., P. it- U^ Ry. v. 
Pewt«. 68 Ul. o24; T., P, <£• W. Ry. v. Pturt, 71 111. 174; 7\, P, d' \V. Ry. 
V. Lactry, 71 IlL 522. 

MEASUKE OF DAMAGES. 

1 1 87. Injury— ?/.ve /or beef. Where an animal is not so seriously 
injured but that it is of vahu* for food, it is the duty of the owner to 
dispose of it to the best advantage. The measun* of damage in such 
case, is the difference in its value as injured, from its vahie before the 
injurv. /. C. R. R. v. Fiuuiyanrll 111. 646; 7\, P. & W. Ry. v. 
i'ar/rVr.49111. 3S5. 

I7H8. Where the weather is warm and the cattle, when found, are 
swollen and unfit for l)eef. the plaintiff is entitled to recover their full 
value, r., P. ct W. Ry. v. Stret)iey,41 111. 226. 

1789. Where the cattle killed, when found, are mangled, bruised 
and swollen, the plaintiff will not be re«]uired to us<» any diligence to 
«iispose of thfir dead b(Miies t^ entitle him to recover their full value. 
Ii.,R. /. driSt. L. R. R.\. Lywfu 67 111. 149. 

I7SH). Where the stock killed is in goml condition, it is the duty of 
t^he owner lo disiK)se of it to tlie b(»st advantage possilile, by c«ui vert- 
ing it into l»eef or otlierwise. and he is entitled to reasonable time in 
^Eich t4) do so. r., P. dr W. Ry. v. Purktr. 49 111. 385. 

1791. But where the company on the same evening of the accident 
"takes possession of and buries the animal, it cannot l>e urged that the 
^wner failed to p<Tform his duty by not disposing of the animal for 
teef. lb. 

1792. CoMPKNSATORY ONLY. The damages for stock killed by a 
railroad a^mpany through negligence merely, as a negh»ct to fence its 
track, is compensatory only. To authorize more, circumstances of 
aggravation must Ijc shown. T.,P. d- W. Ry.\.Jnfi7i.ston.1i 111.83. 

1793. The owner of stm'k kille<l by a railway company for want of 
a fence, is not entitk-d to interest on its value from the' time of the 
killing. Ih. 

MEASl'KK i)F RECOVERY. 

1794. Attorney's fkes. TIm' statute givi's an attorney's fee only 
in actions t4) re<H>ver damages for negleet Uu-rect and maintain fences. 
If the suit embraees other maMers. the fee should be limited to tlie 
cau.se of action growing out of a failure to fence. IV'.. St. L. d-P. Ry. 
V. Nvikirk, 13 Bradw. 3S7. 

1795. In an action against a railwav eompany to recover for kill- 
ing a ct)lt. an attorney's ftn* is recoveraI)le. if the loss is chargeable to 
the statutory negligence in not fencing, but not if chargeable to ccmi- 
mon law n«*gligence. f\. J/, ct* St. 1\ l{. li. v. PliUlifts^ 14 Bradw. 265. 

1790. Under this se<*ti(m the attorney's U^" may be recoven*<l in tlie 
suit for <iani:iges for the stiwk killed, and the law giving such fee in 
such a <'a.se. is not sp<?<-ial h*gislation. \V.,!St. A. d* P. Ry. v. L<ivhna\ 
14 Brmlw. 469. 

1797. The attorney's fe<* is allowal>le only where the railway com- 
{lany has faile<i to comply with the requirements of the statute, and 
such failure must appear from the evidence, lb. 
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iiition for stock killed, for a rtasooable attorney a fee, is 

notice to such curiioratioti when atied for injury to stock, that such 

fee will be ciaimcd, and it 1b not iwcessary it sbould have any other 

notice. P., D. & E. Ry. v. Dwjgan, 109 111. 637. 

IJJM). Same- -l<ntr rui-nvpT'ii . Tlie liability of a railway company 

■ for an adi'mi'v'" ti- 'w. m ^iftiim tn p-i-nvr for an injury to animals 

growiiiir- I' ■■' '- ■ ■■!■■■ ■■■ ■ '.n-k, under the at^t ot I87», 

arises ill : ' ' >!' ilamitg'c^; and such fee 

may In- .j ■ ■ , iln' damaffea, the law not 

favoriiii: i :'j,i:,|'j; " \ "i ain-.- ^^ \~ In fencing in cities Bee 
ante. 144. 

1800. KlOHT OF WAY TLE-^B OF rOMBDSTIllLEa. § li. It 

shall be thfl duty of all railroad cnrporatious to keep their 
right of way cl(*ar from all dead grass, dry weeds, or other 
dangerona comliustible material, and fur neglect shall be 
liable to the penaltieH named in nectinu 1. [ R. S. 1887, p. 
1013, § G3; S. Si C p. 193;J, g C:.\; (\,(liraii, p. 1152, § J9.j 

18«t. Tf the WLi.pany si,:,, . ,_^i ,-, ■■.. .M-.iuuulate on its riRht p( 
way by uipanscif wUji-!i III. i _ i ■■ ■- couimunioated to the 

fences and gnts:i 111' ;i}ioUii-i ■■■. ■ ■ . i.n-d. the company will be 

lialile on the grounil i>f m-^h-j-:.: < i: i; I . d- ■-it. L. R.R. v. Rogers, 
n2 ill. -MR. 

1S02. It is neg:Ugeiice to allow wetfda or anything else to grow 
iipiin the right of way to aiu-h a lieight as to oI>struet the view of a 
highway croNsiuff, ami if injury results to stoek at such crossing thit 
might have Iih'u avniiii'd but for nueh niislniction, the company will ,• 
bf liable. ;. it- St. I., n. U. V. Smrtli. 7S Hi. 112. 

1803. It is nt'gliKeuec to i.iriiiii brush or oilier obstructiona on 
right ijf wuy si> Hs ti> )in'VPiil Ihc view of ri|i|iroaehing trains by per. 
sous attfiiiiiiiuL' 111 •■v"'-'- ibi' road at a iiighway iuteraection. Dirnidt 
v.c/i-. a- \ I'. . .'■■.. ■'■ \,i.:m. 

1804. 1. .1 <<<ir! isguilty of negligence, if it fails to keep 

the nf;lii ■ i .lII diiad urasH, weeds, &e., aud will be liable 

for iiij : ■ ■ i[i' and tiMtisiiiission of Are from it engines. 

P., f <i - ■■ ,■ ■ ',,■■■ ■'■- ■-■ i<- II.;. 

18«.'i. \ ■ ..■,,..1 . .-.. liiiK oliatructions uponlB 

right oi n I I ■ ■■ I .■ ;■ ■ \ lilt the public froniol>- 

serviu- !:■■ -iimm.., ; -rir,. /.■.,,■ / ,!■ sf.L. R.R.v.Hmnier, 

72 111. 2Hi>. 

ISOB. It i.s neyligrTKie to permit vegetation to grow upon right of 
way SI) that entile may be coui-ejilei! trom view. B<m v. C, if. * <!■ 
J?, .ft., 2S 111. a. See piwt. -.iJiW. 

1S07. Allowing, etc., animal on bight of way— bbeaj- 
INO FKNCE, ETC. ^ 2. If ally peruoii shiill ride, lead or drive 
any horse or other tinimal upfm the track or lands of Boch 
railroad corporation, ami within such fences or guards (ei- 
cejit to cro.sH at farm or rijad cn^aings ), without the consent 
of the corjjoratinii; or shall tear down, or otherwise render 
insuflicieut to exclude stock, any part of such fence, guards, 
gates or bnr.s — (ir shnll leave the ^atoa or bars at farm cross- 
ings i>pen or down — or shall leave hoi'ses or other aiiinials 
standing upon faim or road crossings, he ehalt be liable to a 
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lalty of not less than $10, nor more than $100, to be recov- 
d in an action of debt, before any court having competent 
isdiction thereof, in the name of such railroad corpora- 
3, and for the use of the school fund in the county, and 
11 pay all damages which shall be sustained thereby to the 
•ty aggrieved [In lieu of L. 1855, p. 174, § 3. R S. 1887, 
1013, § 64; S. & C, p. 1933, § 64; Cothran, p. 1152, § 50.] 

"108. Tlie right of way is the exchisive property of tlie railway 
ipany upon which no unautliorized person has a right to be for 
puqiose, and any person traveling over it, is a wrong-door and a 
passer. /. C. R, R. v. Godfrey, 71 111. 500. 

•MW. The mere acquiescence of the company in the use of its track 
ight of way by persons passing along it for a footway, does not 
i them a right of way, nor will the company be bound to protect 
•rovide safeguards for such persons. lb. 

*ilO. It is negliirence to walk along a railroad track. lb. 

"ill. Party wrongfully upon the railway track held to a greater 
ree of care than if there lawfully. Aurora Branch R. R. v. 
mes, 13 111. &85. 

"ilt. Duty of company where a team is stalled with a loaded 
fon on track. C.&A,R R. v. Hof/artfi, 38 111. 370. 

i\%. It is negligence for a person to walk upon the track of a 
road, whether laid in a street or an opon field, and he who deliber- 
y does so, must assume the risk of the peril he may encounter. /. 
ft. R. V. Hall, 72 111. 222. See, also, /. C. R. R. v. Hammer, 72 
347. 

HU. If the conduct of one killed while walking upon a railroad 
3unts to gross negligence, the company will not be liable except 
willful or criminal negligence. /. C. R. R. v. Hetherington^bS 
510. 

S15. Where a railroad passes over ground not u«ed by any except 
)loyes of the company, the engineer having no reason to apprehend 
t any one will be on the tra(!k, his failure to take precaution to 
over some one on it, is not negligence in the company. 1 . C. R. 
V. Frtlka, 9 Bradw. 605. 

816. When company neglects to build — notice. 
Whenever a railroad corporation shall neglect or refuse 
>uild or repair such fence, gates, bars or farm crossings, 
)rovided in this act, the owner or occupant of the lands 
>ining such railroad, or over or through which the railroad 
k is or may be laid, may give notice, in writing, to such 
>oration, or the lessees thereof, or the i^ersoiis operating 
1 railroad, to build such fence, gate, bars or farm cross- 
i within thirty days (or repair said fence, gate, bars or 
a crossings, as the case may be, within ten days, ) after 
service of said notice. Such notice shall describe the 
Is on which said fence, gates, bars or farm crossings are 
aired to be built or rei)fiired. Service of such notice 
' be made by delivering the same to any station agent of 
L railroail corporation or the persons operating such rail- 
i [ This ia § 1, Laws 1869, p. 315, extended to gates, 

-16 



bars and farm crossings. E. 8. 1887, p. 1014, § 66; S i C 
p. 1034, g fiS; Cothran, p. 1152. § 51. ] 

IS17. . AD,P01NrNfi OWNER MAY liOILD AND RECOVER. § L 

It the imrty so uiitifitnl sliall rpfuse to build or repair bucIi. 
fence, gates, bnrH or farm eroHsiuge, in accordance with th^ 
provieions of this act, the owner or occupant of the land r*— 
quired to be fenced shall have the right to enter npon tt^ 
land and track of naid railroad company, and may bnil<3 
or repair such fence, gatew, bars or farm crossings, as tb.e 
case may be, ami the person no building or repairing 3ucli 
fence, gjittw, bara or farm LTossings, shall be entitled to 
double the value tluTcof fri>ni Kuch corporation, or party 
actually occujiyinj; nr UHiii-; such railroad, to be recoveretfl, 
with interest at om; \ht cent, por mouth, as damages, from 
the time such fence, gtitoK, barH or farai crossings were built 
or repaired, in any court of comi>etent jurisdiction, togetlier 
with costB, to be taxed by the court [Tliis is § 3 of act of 
1H()9 ( L. IHfilt, p. lili) }, extended to gates, bars and farm 
crossings and provision for entry on right of way insertefl, 
and double value substituteil for single valae. It. S. 1887, 
p. lOU, S flfi; K. X- C. p. \mi. S flii; Cothran, p. 1153, § 52.J 

iNls W' '■..■i..|.iir,iL -.■ftain liub of fence and neglect of 

Ihe I ; ■ ..( such fwice, the land-owner built 

liiilt..i'i , ; I, . .1 fur tliP part Imiltliy him: Held. 

t)i;it III' V. ' [ . ' ..tliiiuC lirst makinfT the entire feQM. 

■/■„ r-& !■ ■ . - . : 217. 

1M!I. > .■ r i;- . : ■• ' liiiid-owntr to "fence and hold the 

c(iiiiiFii;i\ ,■■■[! ilwsij' comijanifs from HieirhabilitT 

iiiiiliTid. .. . :-. i I iiiiiL* Thi' juit cteat«H no uewdutj 

lllKiii tlii Li:,:-:.;..: \i- [i-]-. ■ , :il;1 Jiii.Tfiv Kives hlni the privilege to 
diisii, iunl ihc iVai'c ivhni liuill liv the owner, will |je the property of 
thi!C'iiii|iany. 7'., /'. d- II', A'//, v.' P.iire.m 111.524. 

isao. wiiiT.' a riiiluav u.'ulirlri and lefuses to fence ita right of 
wfiy, aller iiiilii'i' liy tlii' owner nf jidjoiiiinK land, the latter may build 
thi' IVnc-aDd nco'vir doiiMe the value tliereuf in an action againrt 
eithir llie carpi iratlon owdIuk the road, or any other partv oeeupyiM 
or UMinn such rallrnad, at hia ele.-ti'in. fi. it- .If. R. H. v. HtwseH, 116 
IU.53. 

l.S^I. It IK iiii ih f' u< ' III <>:< II rii'liun a^rainst the corporation Uilt 
its [iiMjicrty, Ai.. 1 I i; a rei-eiver. and aueh corporation is 

cnjuiiiiid li'oiii mill' . h ' ii' t>n>iierCy or disturliing the noaus- 

siim<.n,liHrcc,.|ii , ,1- ,' /,. AT. «. v.Pfuij^tK.lf' Ill.97;C.* 

SI. I., n. /;. V. 11-; ' , ■.'■! I , i:,7. 

\sil hi I I.:.. .', hm<l over which a railroad is 

operaifl ■ ■ ...,i[., my double the value of any fence 

iiiiilt \-\ ii .11' ill >li> so iiu proper notice, Ihe statuU 

UHiHt !"■ -Fill r:; I,, I -I.,!,., I .iiLii till' fi'nt-e must be such as the atalute 
reiiuiro. aua \u- built in the mode the statute cf intern [ dates. The 
fence nuist liu built on the i>idea of the railroad. If built two feet in- 
side of right of Jiwiiy. the penalty cauuot lie recovered. VV'., St. L. i 
P. liu. \:Zei!/hr, iiw 111. a>l. 

Is13. i'EscEiti luiiiiT OK WAV. The statute ia nut complied with 
by erecting a fence several feet within the right of way. The Btatntl 
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Qtemplates that the fence shall embrace the entire right of way. O, 
M, Ry. V. People, 121 111. 483. 

1824. Hkm£Dy to (COMPEL BUILDING OF. Where the company, on 
tice, erects a fence several feet inside its right of way, and refuses 
let the land-owner join his fences with the same, so as to enclose 

land, mandamus will lie to compel the company to erect a fence 
^ng the line of its right of way. Zb. 

1825. Boards AT CROSSINGS. § 5. Every railroad cor- 
ration shall cause boards, well supported by posts or other- 
Be, to be placed and constantly maintained upon each pub- 
road or street, where the same is crossed by its railroad 
the same level. Said boards shall be elevated so as not to 

struct the travel, and to be easily seen by travelers. On 
ch side of said board shall be painted in cai)ital letters, of 

least the size of nine inches each, the words 'Railroad 
assing," or "look out for the cars." This section shall not 
'ply to streets in cities or incorporated towns or villages, 
Jess such railroad corporation shall be required to put up 
ch boards by the corporate authorities of such cities, towns 

villages: Provided, that when warning boards have al- 
ady been erected, under existing laws, the maintenance of 
e same shall be a sufficient comjJiance with the require- 
ints of this section. [2d L. 1849, p. 32; R. S. 1887, p. 1014, 
67; S. & C, p. 1934, § 67; Cothran, p. 1153, § 53.] 

I83tt. The failure to maintain such signal l)oards raises a liability 
ly for injuries caused by such failure. When a party with full 
owietlge of there Inking a railroad crossing bofore iiim, drives upon 
s track and is injured by a passing train, he cannot recover for the 
uit of such board merely. C. d- A. R,R, v. Robinson, 8 Bradw. 140, 
i- See notes to next section. 

1827. Signals at road crossings — bell or whistle to 
- SOUNDED. § 6. Every railroad corporation shall cause a 
»11 of at least thirty pounds weight, and a steam whistle 
aced and kept on each locomotive engine, and shall cause 
© same to be rung or whistled by the engineer or fireman, 
the distance of at least eighty rods from the place where 
« railroml crosses or intersects any public highway, and 
wJl be kept ringing or whistling until such highway is 
ached. [L. 1869, p. 308; (re-written). R. S. 1887, p. 
>H § 68; S. & C, p. 1935, § 68; Cothran, p. 1153, § 54. J 

DECISIONS ON STATUTE. 

IN GENERAL. 

*H2h. What (companies boi'nd by . The law (1849) is bindin^ir on 
'"Porations created before its passagt*. Ualemid- (Ui. Union R. R. 
J^*>f}mUi, 13 111. 548: The law of 1849 was a general law, and its 
^Visions apply to all railway companies tdther before or thereafter 
*«tered. i. d- St L. R, R. v. /i/arA//mw, 63 111. 117. The pohce 

SUlations of the act of 1849 retjuirini^ railway companies to ring a 
^ Or sound a whistle before reaching a public road-crossing, apply to 
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all railroads in tlip state, not H|)ecJal!1y exenipted b? tfauir charters— as 
■well to tliose chailered since the passage of the act, as to those chir- 
tered liefore that tim.?. WM-,ni Uuimi R. R. v. Fulton, 64 lU. 871. 

1929. ExEMi'TiON— /rojn ihily. An act which exempts a railway 
coinjiany from ringing a licll or snumiinir a whistle at a road-eroasinc 
isnot uaconstitntitmal. O, if-C/i, U. /f, fi. v, i>(7Z, 22 lU. 264. 

1B30. SlONAI.— i«uj( hf Atlii-r hy Jir-ll or lohistle. The statute do«^ 
not reouire a wnii)aay to biith ring a bell and soimd a whistle. If it; 
itemieitht^r it liHK discfiarired its diity in this respect. C, B. d-i/. J£ - 
R.V.namm.'fhH'L lU. 450; «f. /,., A. d- T. H. R. It.y. Pflugmache^, 
9 Bradw. 300. 

DITY Ol' RAILWAY CUMPAXY AT IIIC.HWAY CROSSINO- 



l"-::! "ill ■ n 1' 1 . , K, .-,. [■■-■. .\ iviilway company 18 BOt 

ii . ■ I I I ■ ■ . : I . I ■. .11. I wliistltiat a farnieross- 

ih_ ! I ■ ■ . ■' . ■,' . I ..II ill- iTDssing of a public 

\---\l ' •: ';. , ■■ •. . - '. :i'j!t. 'Ihf statute is 

lie .'I'. II ■..! ■ I I . . ii-::iL iIm hit'liway, and not 

iiJK. li ..■■-' /.- .1 '■ i-'i- >• .'".niri.. l-> KjdiUv. ITLi; Uiiituv. Vt«- 
U-alJi. 11..1-I N. V.4i;s; r-»;/,- v. y^rtlicrn Ci.uL /(. if-,T5 N. Y. 33': 
" 'ealso /, a. 1}. H. v. //.;//, 72 111.222; I. C. It. R. v.Bttherington, 
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: ii>'sigiini for th(; protection of nassengers leaving 
a rogMlar stiition. H..R. I. d- St. L. H. R. v. 



is:t5. Nor is it ncci'S-sary to give such signal to one who otherwl" 
isinl'orniiil of Ilii-a|)priiiich of tlic train, or one who sees it approsch- 
lngiimliitti.miiislOf-i'r.ss. f.'.. it. I.itV. U. H.\. Jie/l,-iO VlAiS-.O. 
iXM. liy. V. Kiu-m. 42 111.28M; L.,H. d-M. S. R. R. v. Clemrx.i 
Liradw, 77. 

{/.) LIAIiri.lTY KOK NEHl-KCT TO OIVE SIGHAL. 

1WI(>. MciiLKtvr riK ni'TY. Mi'ST i'aitsk. tue injury. Unless tto 
injui'v- eomplaini'd of i* tin- result of tlit neglect to give the statuWfJ 
«ign;iIof warning, tiii-re caa be no recovery for it on that ground. 
v.. II. d- (J. H. li. V. I>;<,mk, 7 Uradw. &55; P., D. * E. Ry. V. Folil. 

i:n!n,i«,r,;r,, 

l--:;: i ..%■ I ..;■■, i.i M . : . I '.\ i: IN.ICUy, TO BE SIIOWK 

v.: i. 1. I ■ ■ ;■ ,l.|i' for any and alldsni- 

,iLj. . . ■ I. ■ . . I ■■ ,.i 111 give the signal. To 

11-. J- . ■:...■.■. I. ili.it Ihe injury was tlis 

J-...-II.1 . ;ii .,i,;.i'. !■■:::■,. i!i. .■;^-;j^l. i.L .V'.li. U. H. R.\. LuQinv, 
Vi 111. .'iis; /',. II. ,1- 1:. V.'.v- V. F-l<:.VS I(viid« . D35. 

ls;!v 'I'm. ni iiDLN M|- l>ii'll^^• is upon the plaintiff toshowthat 
tlie idjiLiy n-^iill.-ii rmm tlie i'ailitrt to ring the bell or sound tlw 
Wlii'ti''. and uiit iijion tlii-dcl'-'adaut to show the injury was not th« 
resiiil of -iurh m^gleel. /'.. 0. (1> K. Hij. v. FoUz. Vi Bradw. i 35. 

lh:tu. ['ntil some proof is given tending to show that the injury 
resulted from a failure to ring a bell or auund the wh e burdoi 
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of proving a negative— that it did not arise from such failure, should 
not be thrown upon the company. Q, d- Ch. U. R. B. v. Loomis, 13 

1840. The omission to ring a bell or sound a whistle at a road 
crofisinpr does not render the company liable for an injury to animals, 
onleu It is made to appear that such signal would have prevented the 
injury. /. C. B. B. v. Phelps, 29 lU. 447 . 

1841. The omission to ring a bell or sound a whistle for the re- 
<)nired distance on approaching a road crossing, renders the company 
liable for " aU damage which shall be sustamed by any person \)y 
wason of such neglect.** But it will not per se render the company 
liable for injuries. The injury must be shown, by circumstances at 
least, to have been the consequence of, or caused by such neglect. Ch, 
* R, L BB.Y. McKean, 40 111. 218. 

1842. The neglect to give such warning of approach, is not of it- 
self such n^Ugence as will justify a recovery for the killing of an 
animal upon the track. The injury must be shown to be the result of 
^e omission or neglect of duty imposed, and this the jury must de- 
termine. Ld'8t.L.B.R,y. Bla(ikman, 63 111. 117. 

184^. A recovery against a railway company for killing stock, will 
be sustained, if there is evidence from which the jury may fairly infer 
that the killing was caused by the failure to ring the bell or sound 
tbe whistle and the rapid speed of the train. /. & ISt. L, R, R. v. Hoi- 
loway, 63 111. 121. 

.1844. The omission to ring a bell or sound a whistle for the whole 
Stance required by the statute at the crossing of a public highway, 
being eighty rods, will subject the <?ompany to the penalty given; but 
will not subject it to liability for damages, unless they were caused 
by reason of such n^lect. C, rf- A. R. R. v. Milkinhls, r>3 111. 122. 

. 1845. AVhile it is negligence to omit giving the signal on approach- 
uig a public crossing, yet the company is not necessarily liable for 
•very accident that may occur where this duty is omitted. It is only 
where the injury happens by reason of such neglect that the company 
« liable. The plaintiff must show, tiOt only this omission of duty, 
but also from facts and circumstanceii at least, that the injury was 
gJcasione<l by such neglect. 6\, B, d- Q. R, R. v. Van Patten, 64 111. 

'S46. Where it reasonably appears that if the statutory signal had 
*^n given, an animal on the track would have l)t»en frighteii(?d off 
^d b^n saved, the company will be liable. C. d' A. R. R.y. Hender- 
^^ 66 ill. 494. 

,^^47. While the statute imposes a penalty for an omission to com- 
7 ^ith its reciuirements. more is re<iuire(l to create a liability for an 
JUry to person or property. In the latter case, where no other neyli- 
'^^^ is proved, the injury must be "by reason of the negl«»ct" to rmg 
^ ^11 or sound the whistle, and the proof nnist show that it was 
^^proliable result of the omission. R., R. /. d- ^7. A. R, R. v. Linn, 
ill. 109. 

**4S. The omission to give tht» statutory signal as the train ai)- 
J^<!hes a public crossing, will not ptr se render it liable. To make 
' rjompany liable, it must be a just infenuice I'roni the evidence, 
iJ- the nijury was caused by sucli negU*ct of duty. ('., li. d- V- R- R- 
^«p, 68 111. 576. 

1^49. Where it is provKl that a person injured by a collision at a 
*^^oad crossing of a highway, was in the ex(*rcise of <lue care and 
^-^ion, it may l)e a rejisonabie inferenee thai the aceident was pro- 
^^^d by reason of such neglect to ring a bell or sound a whistle. It 
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1 

A n.B. 



may be shown by circumstantial, as well as by direct evidence. C^ B' 
& 4f. R. K., V. Lte, m 111. 57fi. 
IS.IO. The rtiitiitr nnly imposps a liability upnn » railway coinpitij 

r<n- n"L'!'''tiii^ In ■.-■■,-■■ 'iir' •'iirn^il sm its train appriiaches a high**? 

(T .■ T ii|.,^. j,-oiiirii;it iiHiiU'i-t of .liitv. Whereitap- 

I I i.hu!irc Willi tlif sl^Uiiti' diii not result 15 

I ii.' ■ ■ ■11 vnll arisi'. 'I'lie iniui'^ lomi.laiiied ot mast 

I., !:,.■ I-.- ..1 ..■■■. i ; . .!.■.(, fiihiT in whcik-'or'piLrt. /. C. R. R. *■ 
Jfi //(-/,, Hit 111. 111. 

IH.jl. If (hi' coinpany Is also guilty nf other iiegligenre, and it is 
doulitfiil which proiiiU'crt thi- injury, iir if l«th corabiopd priiduced it, 
IheiL tliiTi)iii],4iiv will bf liiiM.', if the injured party is not also in de- 
liiiii: 1' -ik'i i 1 ■ ^; -,:. 1.1,1 jili.-, r- the company from liability. lb. 
(-•■.■_■ ' ..(!,■ ;i liability for Htock killed by» 

III' " , ■ [■■■l! wan not rung or the whistle 

-.",,.. li .. iiili.v-ir by facta and circumstances 

ii-h neglect. Q.,A. 



iiIll,21N. 



1 whistle at a road cross- 
■ for injury to anlmaK 
ii'WiiininE might have 



■ 111, 395. 

..'...,, of 



siiiii<> that it 
]M.-,«. Win 



iliit I'niiLi a failiiri' to r I'lv -1 n 1. Mm .■ ■|iiiii-riii'iii- uf the staliite 

stnii-tiiiii ihiit ^■iii-h is>iiju is /ii''H'( /"'■/> iieg^ligcnce, is proper. In 

il.iK-ri.. I'. 1; II- V, /"■// thr ^tiiliilcdiil not apply. St.L.,J.d- Ch. 
II. II. V, Tnhnio.-^^ Ill- ir,l. 

IS.'iS. WliothiT an i;i|ni'v waw the rcwnlt of the omission of duty is 
a iiupsll.pn uf fai-t for the* jury. r. rf- J. It. li. v. MfDiiiiieU, B3 DL 

IH5fl. Whctlicr the failure to riiiR 11 liell or sonnd a whistle on ap- 

proiii-liiiii; :i M;'!i'v;i' 'Tu-^^iiij^ liy a train as re/)uired by tlie statute, is 
t!iri'i(ii-i ■• 11 ■■ M.-i:iirii'd, isa iim-stion of fact for the jury. /. 



1S«1. ■\Vli.-.ellL^ 


Slallltr. 1. .. 


signal by soundin^r 


a l"-ll ■■: 


ffeucr.'. (-■. <1-'' / , 




IsiW. An irislii 


.■ridii to 111.. .11 


SiTvaiitH ..r ii^rnts 


i>iiii1li-d lo ring 



■II:. 13 Urad 

1 1, an omission to give ft 

>r itself evidence of negti- 



AHD Eminent Domain. 231 

'^lUuier reqtiired by law, such omission constitutes sl prima faoie case 
^t negligence, and defendants are liable to the plaintiff for the loss 
^^ damage proved to have l>een sustained by reason of such ne^ii- 
tS«nce. HOd, proper. C. cfr A, R. R. v. Elmore, 07 111. 176. 

1868. In an action for killing a cow at a road crossing, an omission 
^ ring a bell or sound a wliistle while at a distance of at legist eiglity 
yods from the croesing, constitutes a prima fucie case of negligence 
^ the company. /. C. R. R, v. GillLs, ♦» 111. 317. 

1864. The mere omission of a railway company to ring a bell or sound 
^Whistle on a train approaching a liighwav crossing where a collision 
oocnra with a team while crossing the railroiul track, cannot bf' said 
IB a matter of law, to be evidence of gross negligence, so as to fix tlio 
liability of the company for the injury. To have that elTect it must 
be a just inference from the evidence that the injury wsis caused by 
such neglect. C, B, <& Q, R. R. v. Harwood, 90 111. 42o. 

1865. It is error to give an instruction which authorizes a recov- 
ery a^inst a railwav company upon the ground of negligence in 
omittmg to soimd a whistle or ring the bell, without containing a re- 

2uirement of any care or caution on the i)art of the person injured. 
\ B. & Q, R, R. V. Harwood, 80 111. 88. 

1866. Where the injury is alleged to be the result of negli^fence in 
failing to ring a bell or sound a whistle on approaching a crossing, and 
in nmning at a prohibited rate of si)ee<l, an instruction excUuliug 
from the consideration of the jury the fact whether the plaiutilT re- 
ceived his injuries in consequence of such neglect, is erroneous. C, 
B. df Q. R. R. V. Dcf/rak, 7 Hrjulw. 555. 

1A67. The bell or whistle of the locomotive should \Hi sounded at a 
reasonable distance 1)efore reaching a road crossing. It' stock is killed 
at such crossing in consequence of a failure to givi* such warning th«» 
company will be liable. C?i. d- R, L R, R. v. Rtld, 24 HI. 144. 

186A. An animal was run over and killerl by an engine at a road 
crossing, a place where the statute required a bt^ll to be rung or a 
whistle to be sounded, which was not done, and the jury found the 
injury was the result of this omission of dutv: //<///, tluit the 
oompanT was liable to the owner of the animaf for its value. (U. 
Western R, R. v. Geddes, 33 111. 304. 

1H69. In an action against a railway company, the <MMirt in- 
structed the jury for the plaintiff, that if he wjis injurwl by one of 
defendant's engines at a street crossing in a city, and at the time there 
was no l>ell ringing or whistle sounding upon such engine, they sliould 
And for the plaintiff, unless he by his own negligence materially con- 
tributed tf> the injury: Hvhl, erroneous, in failing to leave it to the 
jury to lind whether the injury was cause«l by such omission. C, li. 
AQ. R. R.\, Notzki, 06 111. 455. 

IH70. In an action against a railway company for injurit\s received 
at a road crossing by a collision with plaintiff 'sU^m. it is error to in- 
struct the iury to find the defendant guilty of negligcntfe from tht* 
mere fact that a l>ell was not rung or wliistle sounded as requin.^l by 
law, reganlless of the consideration whether the failure contributi^l 
to the accitlent or not. T.,W .d- W , Ru . v . Jon^s, V\ 111.311. 

1H71. Where a railway company in running a wild train on ap- 
proacliing a highway cros.sing fails' to give the statutory signals at a 
plaiM* where the view of an approaching train is obstructed hy timlM-r 
and heavy foliage, this will establi.sh a right of recovery a^Min.^l tlit^ 
comi)any for an injury nH;eiv<*<l bv one while atUMiipting to cross the 
railroad with hw team, in favor ol' the party injured. 7^,7^ a- ./. R. 
R.y.Sinman,9Sm,b2^. 
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IHM. WhereaptrsoQ was killed in attempting to eroBS the raJ* 
road and It appeareil the compauj allonetl the view along, its track t^ 
be oljstnicte*! by a hniiae ijrni.h anri weeds upon ita right of way, B**} 
' ' ■ ■ '" " - * - i ■, ^L ii ^^ the approaching train which di*! 
I (1)1 (nd the train was running »^ 
[ Lidn: Held, tliat the negli^nc* 
II it the deceased was giiilty o' 
k for a train out of its time, it 
ud-, iijbk t B.d-Q.Jt.H.y.Lee,W.lU- 



failed to give tli 
thekilhnjr until 
an iiniisnitl r it 
of thp t,ompdn\ 
negligin u m tdi 
wis slight anil Lh 
454 



M so tonstrurted that the place where it 

. _ , „.. _„ __ luiiBualli dangerous to the traveling public 

as where its tiJik inlerseLfi the highwdj in a cut, and is approached 
on tht roail lt> ) desLending hill, and persons approachiotc the cross- 
ing eaimot set? the track <iwiiig to lirtish. buahes, &c. : HtM. that s 
neglect to sound a. Iiell or whiatk' under such cii'cunistances, was gross 
negligence. /. .(■ -St. I.. A'. A'. \ . ■•SfoU.^: (W 111. 1)13. 

1S74. y ■! .■/'.■- w.„....\ .A..,..'.' .■..,.,,-. .-, i-'-us ;f dang^. 

TtiesKili.: ... ' . .,.,■.:.. -i--,. a bell ofat 

least tliii r ! I ■ .1 ! Ictrihc soundwi 

thi'ili-1,1 ■ . . !■ ii ■ ' -I 'viiv is reached 

I.: .. i; . ■■,,..- i . I . . ■ , ..iiiiiii'd until tlie 

I'l'.' !■ ■ ■.',.■ ■ ■ I ■ ■.■ , ■■ .i]iiiny has dis- 

'..■■' ■ I . I ;■ .. ■■ ■ ■ I I li --lijiial is heard 

. , ■■! !;■ h sieual of the 



■VV'-' 



nil i 



iiU\. 



.■ll. 



., I! <■ 



<J. I,-- //. 



INiS. If a i-aihvay r 
to a train as the sliili 
qiiin^l, thi'ii so far as « 
highway is tonciTiml. 



iijijiiiy has siKih a tifll i' 



n engine attached 
in till- iiiiinner re- 

f. ri.aies ;» (luhlic 
i: iikiiiie, whether 



i\\ li)r Ji peinonal in- 
Uie railway coinpan; 
f at least eighty roiii 



7 111. 



iiniiu 



siiiiil.'ir ciisc llic ninrl instlnieted that it was the duty of 
nil apiTuacliinj.' ;i highway on a t-onlmon level, to give 
:,' Ml tiiui :i ji.'isiiii traveling on the big-h way with a team 
(iiij^lil ^I'lji ;iiitl ^ini>M IhL' train tiipass: He/i/, erroneous, 
iiliUT ih.' 1111 V ill iiclii'vi' the eonipany was iMmnd to do 
itra l"'ll ..r Si'iiiiil a whistUv t'. ,^ A. R. Jt. v. lioldnitim. 



ih; 



rail Win 

■ Spi'l 



iiiliany 



■ li:;hway must so 
■luiii.ils to persons 
:.A 111.' track. Thin, 

'. /. /;. 1!. v.stai,i9 



Jipprisi' tlnOii of the (litii;. 
it sii'uiM, IH indc|ii'!Rlfnl of Uic still n;. 
Ill, 4IK). 

lS75t. lit TV Of HAiLH.vvTO AVOID lOLLisioN. Railway com- 
jiimius in crusNin^ puhllc liiglinayH are bound to so regulate the speed 
iif their trains, and In givi' such sigiials as to apprise persons of Uieir 
a|i]ir<>ai*li. II is iilso tin- liuty of those liaving charge of the trains to 
kri'p II loiikiiiil sii as U< aviiiii injury as far as possible to peraona 
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ing thcdr legal rights in traveling upon the highway. C, B. <t* 
2. V. Cavffmaii, £ HI. 424. 

Railway companies in crossing public highways must so 
A the speed of their trains, and give such signals to persons 
C as to apprise) them of the danger of crossing the track; and a 
in any of these duties, will render them liable for injuries 
d and for wrongs resulting from such omissions. R,, R, I. d* 
R. R. V. Hillmer, 72 111. 235. 

. Where the view of an approacliing train is el)structed by 
it is the duty of the company to give the warning of its 
ch, and if it does not, it will be liable for an injury to one 
ting to cross, who is not guilty of negligence. IHmick v. Ch, 
V. Ry., 80 lU. 338. 

Circumstances and case stated in which it was held that a 
. to give the signals on approaching a street crossing was gross 
;nce, and such as to relieve the injured party from the c!iarge 
igence. St. i., V. rf- T. H. R. R. v. Dunn, 78 111. 197. 

Although the law docs not re(iuirc a companv to regulate 
'd or sound a bell or whistle at a place where a collision occurs, 
those in charge of a train have reH.sonable ground to believe 
I danger of such a collision, and that sounding the whistle ur 
injf of the spetnl of the train may prevent it and avoid injury, 
npany will l>e htld guilty of negligence in not giving such 
&c. /. C. R. R. V. MoihjUn. 85 III. 481. 

. The court i.s not disixjsed to relax the rule as to the duty to 
aniing of approachinikT trains by a eoutinuous ringing of the 

sounilinj? of a whistle lor the distance of ei;j:hty rricls lx;fore 
If at a crossing, and the willful disrcjL^ard of it i.s gross negli- 

n. d- M. Ry, v. Enos, 42 111. 2»8. 

A railway company is liable for killing a eow on itH tra^:k 
e enisling where it fails to jrive the warning. 7'., W. dr W. Ry, 
puisnn.A2 111.449. 

iNJt'KY NEAK CI:o^-I^*«.. Where ail animal is killwl near a 

i'ntssirg by a train rnnninir tiiroutrfi afi ineorporat^rd t'^Mn, if 

\iTy <K:'-iir> liefiir*- th»- train r»si''Jj«-> tlj*' Mn-^-l. and the \m'.[\ *tf 

is ni.»t •^mndeil. th*^ <-/inii>ai;v will U,- liahl** under th<- hjtalut4*. 

- U'. y.';A V. F'^^-r. UW.Wh. 

If tl!»-in.iirT *tr;*.iirr alt-T th»- ir.ron,otiv'- ha*? I/a--"-*! lh»- 'A.n'*^, 

a pla*-*- wh'^r*- ih- ^la •.:'.* J'.i-:- :i',\ r'r'j'Jif th«- -j/nai Vi \^i 

n ihal 'as*- ]t :•» ?4 -^ j*'-*. ■■:. *.'*! !••■, ir» ?'•» o«-»i-]n.jij*: wl,et)j«'j 

an ••:ni-«'ii.i:j u« l'.v.- ::,- •./':?»- a'i:'^u'.l- i'» -:;«tj h'yJ;;fejj':^' a* 

iij*^r Th»- ■.■■■::'iiaL> ]:a' >. /'.. 

Ar. '.T'li.'.a!. - :--5-.r.:.t.' :.♦.«- ••Ai.'jfi:?:;/ of 'a/n.*'/. and «-/«-'• 

Hi i:.'- •■■•A^-r- r .»....,.^. • •■» *:-i..rf^. xr.v ^ - a.'j«^ 'arjfi'yt Mr 
le J'a->'.f ..\' ..*.} i-.*:'. :.-• .i •;. ,.-.*;. ♦' rr ;/a:... r •/ '.wf.-jjjjr **i 
li't- ir^ t. •■ .'. • s''.:.;* ■• ■• ..«■■.--« ••'■■: *•.* '^wr.<' /,.;>" 4- 
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party has Ijj liia negligence eontril)ute{l in soiue degree to the injnij. 
Wrtut Wenlem R. R. v. UmUiin. 33 311, 304. 
18111. While a milway company is held to a very high degieeof 

. ..,,_.... irnting its road through the streets of a mU, 

Lii this respect are remiirnd to be exercised m 

; - - iif the stroets m a IhoronghfarB for travel, 

"I persons in wrongfully getting on their 

■•<l',miis. 56 111.367. 

1 r ■■ , It ia not the duty of an engineer on 

■~sing to stop his train for the purpose o{ 

I J a wagon and team hf may apt? approa^^hing 

K' nirht to presume the team will stop, If he 

.■St. /,., A. d- T. N. R. R. V. Manly. 58 111. 300. 

a team on the track wliere it woiiid not be 

n time, he should use every means in hia power to 



yet the 1- 
referc 111 i 
ratht'r tli 
cars. ' . 



gives the [iic 

]S»3. Kut should he s< 
likely to get acrt 



check hi» 
1«!I4. II 

cnissiiiL; I . 

llaiia-nl-. ■ 
IS!l,1. i 

from thf ': 

111.5711; / 
lK9li. \ 

ahaiiil-.i 

toliii'vV'ii'. ■ 
precluilc a 
souDiliug \i 
vanl.'i had 
track b.'fi)r 
1S!)7. N 



their ti: 
nndthu 
of intiT 



upon thi.' I;irls (unl i:irL'u"iii>l 

another, llj. 

Ii)(M). A railway conipn 
highway with its trains at Ih 
mils have to cross iw road n 
ciM" I tensive, and in all n- 
th[»e ri^'hts :dl partie.s tiiu^[ 
Others- ll.t(-r-l,. U. R. li. ■. 



ml prevent the collision, lb. 

■■•■ 111'- iliity of the engine-driver on nearingaroad 

■ii 1 1 ir the purpose of avoiding a collision with 

■■■ .||TiiLidiing the crossing. t.'.,B. & Q.R.R.^. 

!■. ; nii'i ;•■ ;i-.,. il^ity iii' a railway company lo 

■'■ ;i|>proai-hiiig a crowing 

I ■ ' . ii' 'liiviT has a right to ei- 
■■ . II. a-Q.R. R. V. Lee.m 

. ■.. L ■■iji|iiiny while in charge of 

! I' i-ion with a construction 

■■ ! ■ I I ■■! ']■ ■■■Lrh of the train in time 

III i:li;ri'iii-e \V!ia such as to 

. : ■■ 1 ■':■ ■■■■■].,■■ \''[- riiii urpligent ill uot 

;■ . ■ ■:. ■.. ■!:■■. : ■■! !'■■ (i-iiii.as Its str- 

1.: .■■;.:■.■ I, ;: ■! ...i ■,'■..1:.; |... i:ikeu from the 

;. ... ! ,' ■ . ;,. ;,■ ■. .1/ ■ .■■;,-....<, II1.4>(1. 

u.ii i.. -'••■[• .1 [i.uti lii.-ittusf d jit;i,-.ini in aheiul walking 

111,. ii.Fi.iiK'l with it, or stiiniliiig near the tracl4, hav- 

Li\ I- i^icli pi'i'son will keep olT the track. C, R. I. it 

ii iMi.Mis .II' iiiD.ssrNi": Tliiilway companies have 

■■ I !!ii- |i..ii ..-. .i| Hir [.iihlic highway over which 

■I ■ ■ ■■ isi- ihe same. This right 

■ '■ ■ ■ lui-'hwaya at such points 

I'hl reciprocal; and in the 

Ill to a due regard to the 

' 11 I -..niible effort to avoid in- 

■■ ■ ..li-.: 111.313. 

..I ;.■■ I I .iM- [riiiiiretl of railroad com- 

.1 \-\ .iiii l;. ill.i:.- .1.111I jiic.i^ii' iide. but depends rather 

lid eireuiii>t;itieL'^ of the c^ise, so that what would be 

would be imperatively demanded in 

lart no better right to cross a public 

:. 1" 1 .11' 111 witli its road, than individ- 

. ■ I i.r Tliif riifht ia mutiul, 

■ ' !■ ■■ ii: :mil "in the eserciae oi 

...LM I .' ii 'III' rt'gard for the safety of 
((, z-i 111. J-il. 



lUOl. Wliile it is true the traveler baa the same right to crosa a 
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Iroad at its intersection with a highway that the railway com- 
ay has to cross the highway, yet each in so crossing, is bound 
use reasonable care and enort to avoid a collision or intlicting 
injury on the other, or in receiving injury from the other. Ir 
earn can be checked on seeing the approach of a train more readily 
in the train, it should \ye so checked up. /. C. R. R, v. Beriton, 69 
. 174. 

1902. Persons traveling along a highway which crosses a railroad 
jc\i, and the trains of the railroad company, have an equal right to 
3s over the crossing, and it is the duty of both to use reasonable 
d prudent precaution to avoid accident and danger; the one to look 
t foi the approach of trains, and the other to give the required 
'nals and warning of its approach . Ch. d- N. w. Ry. v. Hatch^ 
lU. 137. 

PROOF THAT CROSSI^IG IS OF A HIGHWAY. 

190S. Proof that a road intersected by a railroad had been trav- 
^ by the public and worked and repaired by the proper authorities, 
sufficient prima faide evidence that it is a public highway to 
juire a railway company, when sued for neglect to sound a bell or 
listle on approaching the same, to show that it is not a legal 
zhway . /. C\ R. R. v. Beiiton, 69 111. 174. See also C. dr A. R. R. v. 
Uer, 56 lU. 344. See C\ & A. R. R. v. Dillon, — III. — . Filed Jan. 20, 

EVIDENCE— AS TO OMISSION OF DUTY. 

19M. V^KUiUT— negative and aMrmative. Positive evidence that 
tieadlight was burning, or that a bell or whistle was sounding, is en- 
;le<l to more weight than negative evidence in regard to such facts. 
d- R. I. R. R, V. Still 19 III. 491*. 

1905. As to what is negative evidence, and its comparative weight 
value see ConghUn v. People, 18 111. 266; Rorkwooa v.Poundstone, 
111. 199; C, R.'d' Q. R. R, v. (Uniffman, 38 111. 424; 6'., B. d- Q. R. R, 
Trip/M, 38 111. 482 ; Frizdl v. CrJle, 42 III. 362 ; C. d-A.R. R. v. Oretz- 

r, 6) III. 74; f^., B. d- Q, R. R. v. Htumps, 55 111. 367; /. (!. R. R. v. 

if lis, 68 111. 317; R, R. J. d- St. J., R. R. v. Hillmer, 72 III. 235; (:h.,J). 
y. R R V. roj/f^r, 79 111. 373; r\ B. d Q. R. R. v. Lee, 87 111. 454; 6'., 

. d- Q. R. R. V. Dickson, 88 lU. 431; C. & A. R, R. v. Robinson, 106 

I. 142. 

inoO. Neoliokn(:k of plff. as a DJsy'ESi^v.—negU'rt to look. It 

the duty of a person about to cross a railroad track to look out and 

iten for an approaching train. If he fails to do so and rushes into 

inger that he might have seen and avoided by ordinary care, he can- 

)t recover for any injury he thereby receives. L. S. d- M. S. R. R, v. 

Itme-ns, 5 Hradw. 77; C d A. R. R. v. Robinson, 9 Hradw. 89; C\, B. 

V. R. R' V. Cauffnian, 38 III. 424; C. d^l. R. R.\. Uretzner, 46 HI. 74; 

., R, I. d P. R, R. v. B*IL 70 111. 102; 6\, B. d-Q.R. R. v. Danwrell, 

111. 450; L, a. d M. ti. R. R. v. Bart,Sl 111. 529; Austin v. C.,R. J. 

P. R. R., 91 111. :». 

1907. Duty to look in both directions. It is culpable or 
r<Jtt8 negligence to cross the track of a railroad without looking in 
^erv direction in which the rails run to make sure that the roSd is 
ear. (iarlaml v. Ch. d N. W. Ry, 8 Hradw. 571; C, R. I. d P. R. 
. V. Bell, 70 III. 102. 

190H. This rule applies with increased force to one who was not 
,wf ull? using the railroad track, but passing latterally along it, not 
■. a highway crossing. I. C. R. R.y. Uoilfrey, 71 111. 500. 

1M9. It is incumbent on a person approaching a railway crossing 
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to exerciso cure and caution by looking and listening for ipproacbiug 
traios. A failure to do ao is gross negligence ami liara i> right of re- 
covery. St. L..A. ttT. U.R.R. T. I'fl.ugmaclier.'A ^ iw. 300. 

1910. It is the diit; of a person about to croaa a railroad track to 
look ami listen for aiiproachiug trains; and the neglect of this duty is 
such gross uejrligence as to preclude all riglit of recovt-rv for aii in- 
jury by a collision. IV.. St. L. d- P. Ry. v. NHI.-i.rk, 15'Urartw. 172; 
W.SI. L. A-I'.ICy.v. t[i<:/:.i.l3iimAv/. Mil:(f. iX-rh.U, Ji_Ji_ v. IHll. 
22 111. -dM: C. il-A.Ji. R. v. Unt£niT.iGl]\. U; T.. P. d- W. Hy. v. 
Riley, i1 111. IJ14; r. ,(■ J , R. R. v. J'u.wfu, 63 lU, ITS; l\, B. d- Q. R. 
R. V. Hiwrouil.W III.HS. 

1!H1. II is iif^liiri'Ni'i' lor a di'nt person U) drive an uninanajceable 
horse across ;i railroiul track where a train is approaching. It is his 
duty ti> kcc]i a goinl loiik out anJ avoid thu danger. 7. C. R. R. v. 
Rwkiie.-.-lH WL-IW. 

llll'J. ' \ ■■ -,: MM ..' Ill, i.> ...t i:. Ii i« the duty 

of apl■l^■". .; ■!■ ■ ■ ■ i-;intiously,and 
to asci')i;ri ■ ,■ "111 lon# employ- 
Ill I'nt m r, ■ ■ I ■■ ■■ .i|,ir with its pe- 
culiar il.il -• ■■ 11 "ir ,'oiiatantuse 

in thcsur ii , . 1 ;,. r,2 111.325. 
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care would uu'essarilj he leas, and any injury to him under such eir- 
ciiiustauci^, must naturally bi? allribiited lu a great degree to the neg- 
Ugence of the canipany. U. it- A. R. R. v. Jilmure, 67 lU. 176. 
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1921. The fact that the view of the track may be ol)8tructeil by 
otlier cars left standing on the side track, does not lessen tht^ caution 
required of a person attempting to cross the same, but imposes upon 
hirn the duty of exercising a higher degree of diligence. (Jarltind v. 
Ch, rf- AT. \V. Ry., 8 Bradw. 571. 

193S. Where a person on approa(rhin(( a railroad crossing witli a 
wagon and team, doc^ not avail himself of his sight and hearing. 
when by the proper exercise thereof, he could liave avoided a collision 
with a train at the crossing, he will be regartled as ^^rossly negligent 
on his part, and cannot recover for the injury resulting, where the 
only neglect of the company, was the failure to give tlie required sig- 
nal on approaching the crossing. 8L L,, A, rf* l\ H. li, li, v. MuuUy^ 
58 IlL 3U0. 

19S3. Where a person knows he is approaching a railroad crossing, 
whether In a city or elsewhere, it is his duty, if possible, to observe the 
usual and proper prei'autions, by looking in eitlier direction, and 
watching for the usual signals of danger, l)efore attempting to cross; 
and when it appears from direct testimony, or from fa(;ts and circum- 
stances that the party was injured from a want of the.se i)r(H'autions, 
he cannot recover, however serious the injury he may nn^eive. C\, 
B. rf' Q. R. R. v. Van Pattm, 64 111. 510. 

1934. It is tht; duty of a person coming upon a railrojul crossing of 
the highway, to use care and caution to avoid a collision with any 
pa-ssing train, and to use pn?caution Ijefore going tln^eon. to ascertain 
whether there is a train approaching; and the failure to ring a bell or 
sound the whistle does not exemjit ti"av(4ers on highways from tliis 
duty. C, li. ii(^.R.R.\. Harwoofl, SO III. 88. 

1925. Stopping refokf: trying to cross. A person about to 
cross a railroad is not as a mattfr of law required to stop as well as 
to look and listen before attempting to cross, but he must exercise a 
degree of care proportioned to the danger, and whether he is bound 
to stop, is a question of fact. Garland v. Ch.d-JV. W . /^//., S Hradw. 
571. 

192ft. A person approaching a railroad track is not nMiuired to get 
out of his buggv and go to the track, or stand up in order to get a 
better view. This would In* to require extrat>rdinarv care. <'. Ji. d- 
q, R. R. v. MvOaUa, 19 Hradw. :it2. 

1927. Where the plaintilT carelessly walked upon the track <d' a 
railroad a lew steps south of an approaching train, without looking 
north to st* if there was danger, and ]>aid so little hee<l as not to hear 
the tjell or whistle when sounded, or notice the calls of jhtsous warn- 
ing him of danger, and was run over by th** enj^ine not moving at a 
high rate of speed, and there was no proof that the si*rvants of the 
companv wantonly or willfully caused the injury, it was hvUl that the 
plaintiff's negligence was so gioss as to preclude a reeoverv. A. ^. d- 
Ji..S. R. R.\. Hart KT III. r>2*.». 

192H. Where a person gr)t in close jiroxiniity to a side track of 
a railroad and was walking along the same, when' he was struck by 
a ^*ar4l engine and kille<l. and it appeared that he was well acquainted 
with the l(M^ality. an<l places! himself in this dangerous |>osition when 
the approaching engine wiis very near him. without h>oking ba<*k to 
see if any engine was on the tra«*k, and that lh<' eni^ine was ttK) elosi- 
to him when he got near th*- track t(» be .'itopped: //<///, that his 
negligence was .m» great as to jirccludj- anv rccovcrv against the coni- 
liany. Austin v. /'.. /^ d- /. /». h\ /»'.. id III. :C>. 

1929. If a traveler on the hiL^hway had notice of an approaching 
train in time lo avoid a collision, the object of giving the signal is 
subserved, ami the failure to give them, or either of them, cannot l>c 



Eailroadb, Wabehocbes, 



lield to be th« cause of an injury reaultitig from a col n under 
such circiiiiistiiiccrt. <■ . R. f. a- /'. Ji. R. v. Btll, 70 111. , 

IIKIO. \\' I ii:\.i-,iii IS WITHOUT NEGLIGENCE. tVhere a. 

person in i . _■ ■ [.>re aUcmpting to cross a railroad, antU 

fook.s aiiil li : ';':ii^r;hiu){ traiu, and nu waruiug is given 

him by t"li "i .v i ■ ■■ . i i i iln- view is obstructed by brush, .Itc., auf 
ht* is ULJunril ijj J |M.i-iiii( Lrain, he will be guilty of uo negligences 
and the oompauy luiiin Kni'ty of gross negligKOue will be liable. C_ 

M.tialur ifl Hnulw 3jg 



B. it-y. H. R. 
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ri/iu, I'J lira.lw.342. 

1 appro^i^liiDg a railroad crossing [mi le — n 
irtraiTi lipfore passing a co mti eld whit ^» 
ter |M-.siiig IhK same again looks »». *J 
rmu hiiii by bell or whistle, he will l_»« 
I.-. [Mrl in going upon the track, and tlm« 
;il Lin* 1 ;ir,s are eoming, which he fails *>« 
le. Dhni-k \./'h. a-N. W.Ry.,mUM. - 
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' ■ :■ ; M !■: OF A I'LAINTIFF IS A BAK — t/r*>-^^ 

ii the plajntilf has been guilty of gro^;^ 
I.J I' III-, injury he i-atmot recover. ('.,R.J. *^ 
,. 1 11, 1112; ;.. ,S. it- J/, rt'. R. R. V. Simderhnta. ■* 

v 11. R. V. Rnii, 7, l{. >i2; l',t«!<ltnt. d:v.,v. CV/J 

i- 'J. R. II. V, 07,vr»,, I:; lirw, 245; l\.r. A: SI. L - 
<:v.\: L. S. ,f' M . S i; U. V, llnul. 18 IJ. 2SS. 
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utill injari'd iiy his own negligence and not that of 
the defendant, caimut recover. U. Hy.d-T.Co. \. Ltahey, 9 U. 3&3; 
AriiKiur V. McFaddtn, 9 B. 5U8. 
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I. Plaintiff must show that his own negligence or misconduct 
t concurred in producing the injury. Aurara Branch R. R. v. 
s, 13 lU. 585. 

J. ^''here the plaintiff is in the wrong, or not in the exercise of 
. right, or is enjoying a favor or privilege without compensation, 
st use extraordinary care, before he can complain of negligence 
ther. C. dr A. R. R. v. McKenna, 14 B. 472; /. C\ R. R. v. God- 
1 lU. 500. 

\, One may go upon a sidewalk known to be out of repair and 
rous, and if mjured, may recover, if ordinary and reasonable 
used. Joliet v. Conway, 17 Braciw. 577. 

L Where the gravamen of the action is mere negligence there 
e no recovery, where there is a want of ordinary care by th« 
iff to avoid the injury. C, B. cfe Q. R. R, v. Rogers, 17 B. 638. 

>. To entitle a plaintiff to recover for injury from negligence, 
DQUst have been no want of ordinary care on his part. W., St. 
'. Ry, V. Moran, 13 B. 72; C.,Bj& Q. R. R. Y.Rogers, 17 B. 638; 
d- Q, R, R. V. Dougherrty, 12 B. 181; C, B, rf- Q. R. R, y. Col well, 3 
; Garfield Manf. Co, v. McLean, 18 B.447; Gardner w. C, R. /.cfe 
ft., 17 B. 262; Dyer v. Tahott, 16 III. 300; G. d- C. U. R. R. v. Fay, 
558; C, B. d- Q. R.R. v. Van Patten, 64 111. 516, 517. 

S. If the injured party alone is in fault and the accident is the 
of his own negligence, he cannot recover. St. Z., A. <k J\ H. R. 
\fanly, 58 111. SJo, 306. 

7. If the plaintiff's negligence is the primary cause of the in- 
uid the defendant is guilty of no want of ordinary care, no 
jry can be had. R., R. I. & St. L. R.R. v. Coultas, 67 III. 398, 401 . 

i. Where both parties are equally in the position of right, the 
iff is only bound to show that his injury was produced by the 
:ence of the defendant, and that he exercised ordinary care and 
lice to avoid it. /. C. R. R. v. Godfrey, 71 Dl. 500. 

d. Although the defendant's negligence may have been the 

cause of the injury, yet if the plaintiff by the exercise of due 

night have avoided the injury, and his negligence is slight and 

►f the defendant gross, when compared, the plaintiff cannot re- 

St.L.&S.E. Ry. V. Britz, 72 III. 256. 

0. There must be fault on the part of the defendant and no want 
inary care on the part of the plaintiff, to entitle him to recover, 
jr. rf- T. Co. V. Hawkitut, 72 III. 386, 388. 

1. Although there may be negligence on the part of the defend- 
et if there is also negligence on the part of the plaintiff, but for 
I the injury would not have been received, or if the plaintiff by 
:err!ise of ordinary care and caution, could have avoided the in- 
md he failed to exercise it, he cannot recover. Exceptions to 
tated. C. d' A.R. R. v. Btcker, 76 III. 25. 

2. The negligence of a parent will not excuse the carrier by rail 
using all the means in its power to prevent injury to the child, 
/here the negliiyence of the parent is the proximate cause of the 
f, the carrier will not Ik? responsible, unless it omits duties which 
I have averted the injury. O. d- 31. Ry. v. St ration, 78 III. 88. 

3. A party driving upon a railroad track without looking out 
I approaching train, is guilty of su(;h gross negligence as to bar 
tion, unless the comi)anv is guilty of gross negligence. Ch. d* 
. Ry. V. Uat'^h, 79 111. 137'. 

4. Except where the injury has l>een willfully or wantonly in- 
1, it is an essential element to a right of recovery that the plain- 
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tiff or perfion injurett, must have exercised ordinary care to avert th-« 
injury. LiMiJldd Coal Co.v. Taj/ior, 81 lU. 590. 

11fu>>. It is a re(]iii^iti' to thf liiibility uf it railway (■ompauy as 
paascnu'T r-^rn-i- ihn' itu' inc^-iTiiror shall not have Ijeen guilty ntacm 
want III iriiiii ir\ . .-. iii.i r ;i Mr.' whlcli directly contributed to tt 

iujlLl\. / ' . ■ I ill. 1* 

lll'ii;. _ I ■■■ iiutifT wiiioh will iirevfut a re^iove-z- 

fur iiri iilij: 1 :■ II.' iiL' I Ill' ili-IVmlaDt's negligence, must l«su«_-i 

as cotitriliuU's III IIm' injury. /. .t- St. L. li. ft. v. HenuliM, 81 111. 1^ 

1357, Ili-fiire a rt'covery can Ix' had liy a party falling into an exca- 
vation in a sidewalk, not proiH'rlv protected, he miiat show he used 
due care ti.r lii^^ ^iifelv. K<pp.rh,j v. I<a.i:s<hn. H\i 111. -.iU. 

IJI.Vs. 1 1 ;. ]M--. II ■! r i.ri :l n.ii]i i\it,i 1 t li.' .lu ri't i.m of the corn- 
pan v'- -' ,-.■,-.., 1 1 ii'id (Toes into a 
\«%fV.a.a-- - \ ■■ ■ ■ ■ .;■!.'■ ■.■!■._. I ■■, . I 'i.-li ii hlRhdegTW 
ofhi'L'h- ■ '■ , ■ , 1 . . ■■. . ■, ■■ i. ;i.-]-i.iiai representative 
agaiii^i ■ ■ ■ i.i. ■ ■ I- . iLlij uf ivauton or reckless 

\Mit\*. !' ■ ii- walking upon a railroad 

III III rv can Ije had of thecom- 
r (THiiinal negligence. I.V.Jl 
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.'11 such precaution woald. 

.■■■a.-^ to bar a recovery, un- 

■. ■■! !■. II i":il.'. iMlicted. AiuUiii V. C, fl. /. 

i;it the ])laintilT was hiniaelf guilty of gruB» 
LI' injury emuplained of, he cannot recover- 
,'.■<; 111. -I-J. 

■■I \:n- i.:;iiiiii!; ■ '■ni i -Ijiuiii-; to the injurT- 
'I ^ 1'' ■'■. ■"' lil..r,y»: i.r.R _ 

" ' ii ' ./,:;■. im lll,53»; 

/.■-/., I !■■ I.I ..i". -i ^.T.H.i.\:■J.H.R—. 
■l■, L17 111. .liT.; iV)i» V. Uaiihni,*— 

care on the part of tlie plaintif* 
«.ii bv rni-re negligence. as distit»- 
le defendant. t\ B. •X- y. R. H. -^ 

for an injury caused even in pa^ 
[iinary care In being treated ai»* 
/',-, far <■•: v. Ilhihm. UW lll.SC* 

l!Hf«. Apern-Ti '■> ' ■ ■"' i:i"n-h 'iri'l ';;iTi'r.'-^:i-ilv [ilaces llimu«> 

in a well known i'. ' ■: ji.'' ■.vin.ii ■■.■ would not ha-*^ 

Ijcen injiireil, iiikI ' i i''i.'i ' ■'■.' A ii,-.'''iii.'iin- iif .-iich eXj^*= 

.sure, ''VI II lIuMiit;!: 'ii' :: ' -- in i^i i-:i':ii-.' nf tin- 'li'li-ndaiit, if llie a.*^ 
of the latter wa,s mil MiinffJiL ..l v\ NIIilI, is guilty of snch coutribilto*'; 
ncKligencc as to preclude a recovery, Alieiul v. T. H. it 1. R.R.t* 

111. aa. 

HK17. If a party's negligence materially contributes to the iii]'u«^ 
wliellier it i*iintribiili-s to the injury or to the force causing the injury* 
or not, it will bar a reioveiy. ll>. 
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19t8. Where the penon killed, by the use of ordinar>' can\ couUl 
bftve avoided the injury, and he failed to do so, no recovery can Ih' 
bad. Jtfy<Yy v./. c^S^X. /?./?., 113 IU.38I5. 

1M8. In order to recover for injury from ue^Ii8ri>noi\ it must hv 

shown that the injured partv was at thi^ tiiiu' he was iiijiiivd. oliscrv- 

ing due or ordinary care for his safety, and that whih' i^xeroisin); such 

care, he waw injured bv the negligence of the ilefenthint. ("afumtt 

Imn * SU»:l Co. V. MarUn. 115 III. 358. 

1970. Allowing a child tliree years old to go u|h)ii t)ie strectxS. is 
not such negligence as to bar a i*ecoverv for an injiirv to the cliild. 
Stafford V. Ruhttis, 115 III. ll»0; Chh-auo v. Hasinj, S3 111. 2»»4. 

OF Ml TUAL AND COMPARATIVE NKOLKJlCNi K. 

1971. It has never been held by our courts tliat the nejjrligentv of 
the parties can be weighed in a scale, and if inclininl in favor of the 
plaint iff, that he niay recover. Pvtifkitnt, iW. v. (UirU i\ 2 H. 34. 

W72. Where the plaintiffs slight nejjligenci* has ivmtributed to the 
injury, he cannot recover, unless the defemlant's uejjlipeni*** was gn>ss 
in comparison with his own. C. tt-.l. R, R. v. Lanf//ff/, 2 H. 5<.»5: A. N. 
<f* Jf. & R. R. V. Berliuk, 2 B. 427. 

197S. Where the plaintiffs own act contrihutctl to tlie injury, lie 
cannot recover, unless his nef^ligence wjis slight and that of defendant 
*ni88 in comparison. /. C R. R. v. Rronkshire, 3 H. 22r>. 

1>74. If the neglif^iice of the injured j>arty was only slight, and 

^t of the defendant in comparison amounts to gross caivli»ssness, the 

WaintiflF may recover; but if the ]»erst)n iujuriMl was guilty of gross 

'^ligence, no recovery can be had, unless the neglitrcnct* of tin* dcfeiid- 

5^t was so gross as to amount to a wanton or willful wrong, r*.. U. 

* i^. R, R, v. Colwill 3 B. 545. 

. Jllio. A plaintiff giulty of slight negligi?nce may ro<wcr of a 
"^fendant guilty of gross negligence: but it is not enough tliat the 
p^ligence of the defendant should l)e greater than that td' the plain- 
[}*** or that any degree of disparitv between the two should exist less 
•J^iithat which is expressed by the terms slight and grcss. .V. f'h. 
^^^Iling Mills Cn. v. Monka, 4 B. 664. 

^1176. Where both parties are jpruilty of negligt^nce. the ]>laintitT can- 
J*2J r«»cover unless that of the ilefcndant is gn>ss and that of the i>lain- 
**r alight in comparison. Ch, Citji Ry. v. Uwh, 5 B. 242; Wht'lusi, /• 
'- Case, 5 B. 486; Qlovtr v. Grait, i» B. 329. 

,. H>77. Rule of comparative negligence applies in the use of a tumb- 
^^^U rod. ir.. St. L, rf- P. Ry. v. Thompson, lu B. 271 . 

. ^•78. The law of contributory ne^jlipence do«^s not authorize tht» 
Wry to weigh the degrees of m^gligenee and liml for the partv least in 
lauit . Wabash Ry . v. /o w/,s, 5 B. »5« )7. 

^1^70. A plaintiff guilty of negli>ren«*e contributing in a slitrht d<s 
jj^ to the injury, may recover of a defendant who has bf?en guilty of 
vO»8 negligence, if the negligence i>f the plaintilT is sligld and that of 
ili ^^^^^i^***^^^ gross in comi»aris«)n: aiul both the tiTuis gri>ss ami 
J*^'U. or their eiiuivalent, should be used in the instructions. f\, H, 

* V. R. R. V. .1 (Ji-ry, 8 B. 133. 

» *^H0. If the plaintiff has exen-ised ordhiary care, and tin* defend 
p?J.V'a8 negligent, thou g] I not to the extent of beiiur >:rossly so. the 
■?i*^'titifT may reciover, altliou^li his care was not of that fXtHMue de- 
*^^ denominated great (?are. f\^ //. a- t^i, /»». u, v. Ih.nyh* rfy. 12 \\. isi. 



*. *^1. A plaintiff who by want of ordinary care has contributiNl to 
^^ injury, cannot recover, no matti»r what may have b<H?n the decree 
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lSr*2. TJ-TT el*:LTi.". . f ■-: i-.;iarl*..i. is as ii-iisF-trasa)'!*- to a propft" 
tie L«:i:irrLC*r .t ti-r rv>;ri/::Tr ji&r::-*: azii aii iastniction which 

IJfvl. A ;.:i»:r.::f! g-iilty ■:•? L^^liirrr.:>r c-i.trD-niin^ U»tht injury 
li.ay rr:c.'%v:. :* i> :.*-i".:^Ti-:>r :s >I:>i: ^A lia: ••' the defendant groH 
::j I'/jii-j'fir:-*.-!. ii .: :i.-re :_ .*: :►- l* wai.: of or-Jinary tare on his 

1S#>|. 11 ::> r.-r.:::jr:. * -.-t i:.r ;.:.i::.:i^ is si:?ht arul thai of the 
rl'rfrQ'Jar-t a^: •-•<-. .li:":: >•.. a:j»^:> wi-Li I'linpar'-J with raoh 4»thrr, 
the jplais::^ i:-i»v rv»>.'V-r. /'V >: -V.:r. 7^wii- v. Eitt-muhr. 14 B.2t 

IltSi. Hefore the pla::.::* l-js rt'i-.-vrr it inu>t appear that his own 
nej^iijfTn'j*: -sras :-■.. ?r?at«rr lijin thai 'irsn^^ by the law as siijrliU and 
t hat t he 'i ef er: 'ia:. t w a^ g- :: '. t v of ;rr-:»&* iir<rli 2e:il>:. .>' f . I, ^ J . d* T. if. /i. 
/^ V. ^n//rr^. 10B.->'2. 

11**»6. iiefore the rile <:»f 0":i:j»arat:ve necligeiice ran have any 
appli'.^tion it iniL^t app^.-ar that the plaintiff irxerrlsrti ordinary care 
and that the defendant was sriiiltv of ct«>* nejrligence. h'ar'lu»r^. 
r. R. I. d- 1\ Hy. IT H. 2«2. 

l!fH7. An instnictii>n which ri^ijuirft; ihejun'to lind whether the 
nei^Iigence of the plaint ii! was sJight ana that of defendant gross, bat 
d«je> not re«4uire thtr jury to e«.»uii'arr the nrjriiffence of the partita and 
det^niiine from such comjariSMii wlietlier thf one is sli^lit and the 
other iTT'^*, is erroneous. C d- A.R. R. v. DiVun, 17 13. 35o. 

1JI**V The rule of comparative necrlitirem-r has no application, and 
cannot U- invoked, except in cas»-s where the party injured ol*erv«l 
ordinarv care with reference t'» the circumstances Involved, for his 
safety. ' Oarri-ld Mauf. '.'o. v M-L^'/n. 1^ B. 447. 

lU^U. If the plaintiff was alnni- in fault, or if both parties were 
e<iu ally in fault, the plaintiff cannot rt<*over. Aurora Branch R.R- 
V. ^T/vme*. 13 111. 5^5, 51*1. 

VMH). A pt,»rs«»n guilty of n»-pligence in attempting to cross a rail* 
nja<J track cannot n.*coveV for an injury. unles.s the company haabttro 
;?uiltv of ne^rlijrenct' or niistun«lucl still more gross and willfiiithan 
his own. f. & R. I. R. R. v. .s7i7/. ly 111. 4^9. 

15HU. Tlje plaintiirs negligence must be, as compared with that«f 
the defendant, so niucli less culpable as to incline the balance iuhi^ 
favor, both Inring in some fault. Ptnrin lirhhjt AttiCK'. v, Lonmi*,^ 
111. 2:rj. 251. 

1!I02. If th^ negligence ot the plaintiff is only slight and that uf 
the d»*lendant is gross, a recoverv mav lie had. t\^B,iX'Q,R,R,^. 
//f^//v/A2«Ill. 250, 25S. 

llMWi. The degrees of neglig»'nce of the parties may be mesisun^l 
and if that of the plaintiff is comparativelv slight and that of thf 
d^dnndant gross, a recoverv mav l)e had. G. J- ^ '. U. R. R. v. Jti*x»Kt, *» 
III. 47>i; C. li. (t- 1^. R. R. \'. lIa::anL 26 111. 373. :«7. 

lUUi. A plaintiff whose negligence has contribute* I to the injury, 
may rf<*ov*'r. if the defendant has been guilty of a higher degr«^i»f 
neglig»-nc«- amounting to willful injury. .S/. A., A. d- T. H. /^ K.v. 
TndiLm Ill.4<r'.i. 414. 

l!Mr>. Although the plaintiff may l»e chargeable with s«ime degn* 
of m-gligcnce, yet if it is but slight as comi)ared with that of the de- 
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*^UUaut, the plaiiitilT may rwiover, even wliere the slight degree of 
^Jjgligence to some extent contributed to the injury, ('ourstnw. Ely, 

fj ill. 33JS; C. d- A, R, R, v. HoijartK 3« 111. 370; 6\, B. lK- (^. R. R, v. 

^-^uffman, :% 111. 424; C\, B. d- i^.R, R. v. Triphtt, 38 111. 482. 

IJMMi. If the owner of property burned by tlie emission of sparks 
*J^oin an engine is guilty of negligence in failing to take proper pre- 
cautions to protect the same from lire, he cannot recover of the rail- 
Hay company for its destruction, unless the negligence of the latter is 
lUore gross than his own. Great Western R. R. v. Haworth, 39i, 111. 
^. 

1JM>7. liailway cx)mi)any not liable for killing stock, if tlie owner 
bas lieen guilty of nejarligence contributing to the injury, unless the 
ciimpany has Utin guilty of negligence nu)re gross than that of the 
plaintitf. The jury in such a case may compare the degrees of uegli- 
gtnce. /. C. R. R. v. MiddU^worth, 43 1 11. ♦W . 

IIMIS. If the owner of stock killed by a train of c«irs, while crossing 
the track is guilty of as great negligence as the company, no recovery 
can Ihj had for an injury. O. d- M. R. R. v. Eaven, 42 III. 288. 

191M). To njcover, the plaintitT must show that the injury resulted 
from the negligence, of the defendant, and not from any fault on his 
part which materially contribiitwl to it; or, if not wholly free from 
fault himself, that his negligence was slight in comparison with that 
of the defendant. Ortmayer v. Johiuion, 45 III. 469; C. d- A. R. R, v. 
tfre^wer, 46 111.74. 

2000. When both parties are at fault the plaintitT may in some 
cases recover, as when? his negligence is sliglit and that of the defend- 
ant is gross. C. d- A. R,R,y, (Jittzner, 46 111. 74. 

!S001. This rule holds good even where the plaintiff's slight negli- 
gence in some degn^e contributed to the injury. If the defendant has 
tjeen guilty of a higher degree of negligenct?, slight negligence of the 
plaintitT will not absolve the defendant from the use o? all reasonable 
efforts to avoid the injury. lb. 

2002. Negligence on the part of the owner of mules in penning 
them alongside of a railway fence of the right of way, over which tliey 
broke and got uinm the track, where they were killed, will not defeat 
his right to recover for the injury, where the exercise of ordinary care 
by the company might have prevented the injury. /. C. R.R. v. Mid- 
dUestjOorth, 46 111. 4W. 

200CI. Unless the negligence of a railway company in suffering 
weeds and grass to accumulate on its right of Way is greatiT than that 
of tlie adjoining land owner-in the same n^spect, the latter cannot 
recover for an injury by lire communicatcHl from an engine. O. d- }[. 
R. R. V. iShaiit/tft, 47 ill. 41»7; /. C, R. R. v. Fra2in', 47 111. 505; Ch, d- 
iV. W, Ry. V. aimoiuum, 54 111. 504. 

2004. In case of mutual negligenc(^ that of the defendant must l)e 
so much greater than that of the plaintitT as to clearly i»rwloiniiiat(», to 
authorize a recovery. C, B. d- Q, R, R, v. PaytWj 49 111. VM. (Ovtjr- 
ruleU.) 

200«V For an injury received in getting otT a st<\imboat, the plain- 
tiff, if guilty of negligence, cannot recover, unless that of the defend- 
ant was much greater. Kenknk I*ar.kit Co, v. II t ui'y, 5() 111. 2M. 

2006. AVhere the degree of negligt»nce of the plaintiff is slight as 
compared with that of the defendant contributing to tlie injury, he 
may recover. C. d- .1 . R.R.\ .Pondrom, 51 111. 333. 

2007 . The negligence of a passenger in resting his arm on a car 
window with his elbow sli^fhtly projecting out, is slight as compartHl 
with tliat of the company in permitting its freight cars to stand so 
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i> : :*_- :...r:=.r:.r-: 'r»:z i? : . j^iiir ^ir arm of the passenger, and a 

:?•»»* l_i !_:; : : a itrrsii-iL n-.-ry ic-es not depend upon tlw 
.. -^n T : i.. iT-r.-*-:..- .'■- ".Lr :*ar: .i :Le i>laintiff or defendant, but 
.:• :. ::.- :■: ..:.•. r >-^'t-- : -ikrr, r-Ri:.: .if care its manifested by 
.."■.:. i.^r:,'- .'. v •••' ."... -. .> -r *?•. ^2 lli. 325. 

^•■•y I: ..:. i.:. _ f : -.rrs. i.il :L::rT oaiist^i ]«v the negligence of 
:.- -•:- :.ii^ :.::.- i.aiz:.-: -ir-L : :--.■■» »-r. i! hr 1i:is l»eeu guilty of 
. :.::.: : . r- :.-.•_*- - - .-.ts.- :: > :\»: Itss :u .it^vrref than that of the 

iolii. '.Vi- :- : - irjl:*-:. - : ::.- '.rit Ldani in placing and It-aving 

-:r . :. :.? -> z. /» rl-T^i.?:. .- :..:::: 4:reai«-r than that of a twelve 

;. -i: ..: • :• . v.... > .:. .r-l ;:.-:-• y. i'l.e lathtr of such boy uiay 

:• vrr : : Vx;-:---:^ u.. ..r:vL i-i l■.•s^ 'A servie«i. Kerr \. Forgut 

i«»ll. i: :r.T i.r-:li*rL.r . : .i jliimliT is slight in failing to ki^ep bis 
!- . r- > .: az. ': ::. "_> ■ :': .r.y : :::. i :':.ri:i ixtf r ihrir esi-ape, and that of 
it .-..-A :\\ : . :..; ,%:.\ :< ^r.-ss ::. jTr:ii:::::.^ a gate in its fence to stand 
• •:•:. i ! :.* :;:-.r. v. i-r-' y ::.- ... rsc-< a rrr injured on its track. the 
J l.iii-Tif: :,.iy Tt.-. vrr. • . ;;■ V. ;r. /;.■,. v. Htirri^i, 54 IIJ. 52JS. 

2«Hi. Wr-rv s'.-.vk ^r- •iil.r.i ..{-n a railway track and tlie injury 
T:.:j!:T i.^\f i-r-n a\ 'ilivi ': y r iinary i-an- on the jmrt of thecompimy. 
i: '.v::: i r lii' v. vvrr. :"... .;\::. ti.r -tVvk were upon the track without 
•hi- raul: ■■: ih^ o. ::.; j:.v. ' '. iV .V. W. /;».. \ . liurrit, 55 III. 220. 

:?«n:i. A.:i..';;jf ':. a j^n^^':: k:.!'*! by a train of cars may have been 
\:v.\\\\ I -I >vii.r i.t-giiiTi-iii e Lon:nl«*.;:inir to the injury, yet if the com- 
i-aiiy wa> iruilty ^.: a M^rhn- lieifret- of negligem-e. with which, when 
iMiii'j.;irt -1. t:.a:' •: the deaast>i is slidit, or greatly disproportionate. 
liis I'r-rsoiial rfpresectaiive n;av rtvover. /. C\ li. R, v. liarhm. K 

111. :sT'.'. 

2014. Wl:i n- the prr^ion killeil and the servants of the comjiany are 

l*i>th kruilty .■! j;-.>-* r»ri:li::tni.e contributing to the injury, no n-covery 
can !•»' had. a.-i a oiirral rule. It the negligence of each is etpial, no 
reci 'Very ran U^ had. 1>: 

2oi:>. Whrii- thf utgliironct' of the plaiutitT contributing to the 
iniurv is irivati r ihan that of tlie drfendant, the former cannot n»ct>ver. 

\v. r.r. /•.,. V. v'"/w/. .v» III. aii*. 

20l«. If iM.th j»art:ts are e.iuallv in fault the plaintiff cannot re- 
cox ir. N*. I... A. a- T. //. A*. R. V. yrhhiy. 5s 111. »»», 3i«. 

2017. Where there has been fault on both sides, the plaintilT may 
ie!'«'\ir if his ni\Lrlifcrence is sli^^ht and that if the defendant is gross in 
eoiiii)anst.n w itli that of tin- i»laintilV. The fact that a party has Nfn 
y:iiiUy t){ snnu- negligence, (li»es not excuse gross negligence, or aiithor 
i/e till' otliJT party to rerklesslv and wantonly di^troy his pn)|>erty or 
cuiniiiit a pt rsunal injury. Nf."A., .1. d- T.U. R. R, v. Mnnhj, 58 111. 3l»'. 

!!01s. When* a chiltl not quite live years ohl was struck by a passing 
train ill a villafcr*-, which was ninniritr at great spttnl, the child not 
iM'iii^ciliI KHUiirli tt» be chargeable with negligence, ami its mothers 
n«'i:]i:^n-n(M- iiein^ sliirht. and the ci»uipany 1 km m^ guilty of great m-gli 
t:«'nci-: //lA/. that the cniin)anv was liable. f\ d- A, R. R. v. Ort[t*.»ry. 

r.h III. -JiiJi. 

20ll». Net:]i;,'ence resulting in injury is comparative, and it is u«'t 
ni'ci>^ar\ tliat the ])laintitT shall be friv from all negligencv. or that 
he >hall exenise the lii^^^hest possible dcifree of prudence and caution 
In iiitith- liiiii to recover, if it appears that the defendant wjis jruiliy 
^^\ a higher ilegrei* of negligence, r., B. d- Q, R, R. V. Payne, 5l» 111 
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3030. An instruction that if the l>cll, &c., was not sounded as rt^ 
quired by law. the phiintiff might recover for the killing of her hus- 
band, unless he was guilty of a greater degree of negligenc(% is too 
broiid. The liability of the conii>any should be limiteil to the injury 
caused by the neglect to give the statutory warning, and to the fact 
that the negligence of the diK'^jased must have betm slight as com])ared 
with that of Uie company. C\, B. & Q, R. R, v. Lt^e, «)0 111. \^)\, 

8021. It is error to instruct that the plaintitl may recover if the 
negligence of the defendant was greater than hLs. Where there is 
mutual negligence, the plaintilT may recover if his is slight wlu^n com- 
pared with the defendant s; but there must be more than a bare pnv 
ponderance against the defendant. C, B, c& Q, R. R. v. Dunn, 01 111. 

2032. If the negligence of the parties producing the injury is e(iual, 
or nearly so, or that of the plaintiff is greater than that of the defend- 
ant, he cannot recover. C. d^ A, R, R, v. Muiray, 62 111. :^2tl; C, B. d- 
Q.R.R. V. Van Fatten, <>4 111. 510, 517; O. dkM.R.Rv. Eavas, 42 111. 
288. 

2033. Partial or slight negligence and inattention of the partv in- 
jured, will not bar a recovei7 when palpable negligence of the em ploy it 
is proven. C. d- A. R. R, v. Sullioan, tJ3 111. 2iJ3. 

8034. A plaintitf while walking along the track of a railway com- 
pany in a village, was overtaken and struck by an engine, without any 
head-light and ruAning at a high rate of s|H?eil and no bell was rung or 
whistle sounded: Heul, that the negligence of the plaintitl was slight, 
when compartxl with the gross and criminal negligence of the com- 
pany. /. d' iSL L. R, R, V. Galbrmth, 63 111. 436. 

8035. An instruction to lind for the plaintiff if the 'Mefendant wjis 




2036. An instruction that if the deceased failed to use ordinary can* 
and prudence in going ui)on the railroiul track, yet if the company was 
ffuilty of a greater degree of negligence, the plaiutilT might rcrovrr, 
does not state the rule of comparative negligence with sutlicient accu- 
racy. It is not the law, that if the person injured is guilty of gross 
negligence, he may recover on proof of a higher degn»e of gross negli- 
gence on the part of the defendant. C, B, d* Q. R. R, v. Vnn rat tin, 
M lU. 510. 

3037. if the plaintill alone is guilty of negligence, or the negligence 
of the parties is equal, or the plaintitrs negligence is gross, no action 
will lie in his favor, unless the injury is willfully inlRcteil. C'., B. d- 
Q. R. R. v. Let, 68 111. 576. 

8028. The failure to give the statutory signal In^fore reaching a 
highwajT crossing, will authorize a less degree of care liy a traveller 
attempting to cross the track, and any injury to him at such crossing 
must naturally bo attributable in a greater degree to the negligence of 
the company. C, d- ^l. R, R. v. Elmore, 67 111. 176. 

2029. An instruction to llnd for the ])laintitf, even if guilty of great 
negligence, provided the defendant w^is only guilty of some mon* neg- 
ligence, does not state the law correctly. /. C. R. R. v. MaJJit, 67 1 11. 431. 

2080. An instruction that the jury may tind for the plaintiff, unless 
his negligence was e<iual to, or great^T than that of the defentlant, is 
not the law, and is erroneous, i. C R, R, v. Btnton, 6i) III. 174. 

lOSl. In case of a collisicm through the negligence of the plaint iff, 
he cannot recover, even if the company also was in default, unless the 
company or its servants willfully caused the injury, or was guilty of 
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Bucli negligeno! or reckless conduct as tliat 'the plaintiff's was sligfat 
when compared with it. C. W. Die. Hy. v. Bert, m III. 388. 

2033. AltbmiKh tlie plsintilT may liave been giiilty of sump Degli- 
Rence, still if it is slight as conipared with that ot the defendaut, he 
may rw^iiver; but he L-jinnot iinli'ss the neRligeiice of the defendant 
clearly ami liirftely exceeds that of the plaintilT. (Jh. * N . W. Jtw.v. 
r7«W,-. 7()II1.27«. 

2li:t:t, If. is not siiilirii'Tit til fiiijt.h' thi' pliiiTitiiT i.ii ri'cnver where he 
has bci'ii ^niii! V -i! I ..i II i'.i,ii..i-i r,,-_r;i^., II,,. Ill .| 1 1;,. I,. IS a mere pre- 
pondeniii. . ri ■ ■ ■ . ■ ■ .'.-'.■■ - i' . 1, icTidant. Tb. 

!iOH4, ! . _ _ . il tlie company 

was guilt \ ..1 ii,.„-i,L.. Li. .■, .i!i.! Ill- .i-i :i ii-i i! iT.l.iLiiry care, or was 

ifuilty ulslijilit iii't;ii(r.'in'i- HI oi'iiipjirisiiii with that '<( the company, 
wiiich iwas gross, a lecnveiy may be had. 1. V. H. li. v. C'rainn, 71 
III. 177. 

2(135. Where a imrson killed by a train of cara was guilty only of 
alight neglinencp aw compared witii that id' the company, which was 
gross, a rePDVt-ry may be hml. J'., C. il- .S7. /,. I!y. v. Kniiljton, 69 HI. 

n»a. 

2iB-t(S. 'I'liis court has lu'ver lield that a plaintiH may recover on 
accnuut of the tii'glip'm'c uf tliM de'feodaut being greater than Ids. C. 
<1-,1./;. l!.\.MH.'k.~.-i 111. 141. 

2)137. WhiTi- Ihe iihiiiitilT't: iiwii m'gligence wa-i the cause of the 
injury, or the tn-(rli,aein'i> nl' the r'a''lh'S is eiiiial, or nearly so, then 



n all iii'gligf'nce may recover for an injury 
thi' lii'I'i-ndaiit, ur a plaiutilT who is even 
inv I'l'c-iiver nl' n ilcremlant who has been 
.iti'ihii-l ha:, bei-n wanton or willful. I.C. 

)Li}'-\\i. k'liiiiv il i.iiiM'i sm-s lor au injury to his child, his condufit 
iiiiihL t"- Ifi-i^ Iroiii lilaiiir. or his nrglifreiici'. at least, should I h- slight, 
and Uiat of tla> di-lh>ial:int khiss, to cntitic hiru to rcL-over. Huml v. 

(;-/.)■, 7-j iii.;m. 

2IMII. Wlicri' ihcri' is cvideiiee of contributory negligence on the 
part of the pluiuiiiT. it is iiiiiirojH-r to give an instruction which 
assumes that a men' prepniuleranfe of mifligenee on the part of the 
dcfi-ndaLit. will eutilU; llie plaintiff to recover. R., R. I. £■ St.h.R.R. 
v.lnsl<.-'-2l\i. liM. 

2(M1. Krnir to nistriii-t that tlie plaintiff can recover if the negii- 
eence ol lli" di-l'ftnlaiil Has oi' a hijrher degree than that ol the plain- 
liir. I.r. /.'. A-. v.<M..M»,./. T'Jill.rjIi-. 

2(112. WliiTi' a ^iTvaiil i.- .■iii|iliiyeii in a business, and at a placea* 
not at all iliriiiici'iai.-i. [iiiil llic riii|iio>iT iTpate.s a peril at the plaoe^ 
where llii' >ii\am I-. a( Moll;. and Uii- -civaul in the i^erfomiance 0^3 
his ri'iLtidar iliit J . tia-. ^"■l■ll^loll to [i^iss ivhiif the ifril is, and is guilt^^ 
of ni'Sflii-'iinr 111 .so iloiirj, anil i-. lujafil, his negligence is slighta^S 
I'ompaii'il i\ ith ihal i>l tii-- i'ii>|>lo\i'r. \v)>li'li Is emss, and the servan^V 

maj tir..vn-. l-;nl.a„l. ^ . /I.-, „!_.,■/., .TA III.-J3H. 
^«.|:[. Wh-T.' a ].ail\ killed iwis^'inll 
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2044. If a railway company is guilty of gross negligence resulting 
in the death of a person, and the latter is guilty of only slight negli- 
gence, this will give a right of recovery. 2'., W. rfr W. Jiy, v. i/ Connor, 
77 111. 391. 

2045. An instruction for the defendant that the deceased must have 
been free from contributory negligence, to authorize a recovery, is too 
broad. If his negligence was slight and that of the company was 
ffrofls, it will l>e liable. /&. 

S0i6. In a case of mutual negligence, it is error to instruct that the 
plaintiff may recover if the defendant is guilty of more negligence 
than that of the plaintiif, in causing the injury. /., B, & W, R, R, v. 
manigan, 77 111. 365. 

2047. If a person killed was guilty of slight negligence, a recovery 
may be had, if the railway company was guilty of gross negligence 
causing the injury, St i., F. rf- T, H.R.R. v. lyunn, 78 111. 197, 202. 

2048. The omission of proper precautions on the part of a railway 
company, under some circumstances may relieve the plaintilf from 
the charge of negligence on his part. lb. 

2049. A party driving upon a railroad track without looking for 
&n approaching train is guilty of such negligence as to l>ar an action 
'or an injury, unless the company is guilty of gross negligence. C. & 
^. W. Ry.Y, Hatch, 79 111. 137. 

2050. Where the plalntiiT's negligence is comparatively slight and 
that of the defendant gross, the pKiintiflT will not be deprived of his 
Action; but even if the negligence of the defendant is grc^ss, yet if the 
iiegligence of the plaintiff is not slight as compared with that of de- 
fendant, the plaintiff cannot recover. Sterling Bridge 6'o. v. FearL 
80111.251. 

2051. It is error to instruct that a plaintiff who has been guilty of 
negligence which contributed to the injury is entitled to recover. 
Unless his negligence contributed to a considerable degree to such 
injury. lb, 

2052. Where an action is brought to recover for an injury resulting 
from n^ligence of another, which was not wanton or willful, it is an 
eBsential element to a recovery that the plaintiff or person injured 
must have exercised ordinary care to avert the injury; but where the 
injury has been willfully inflicted, an action lies, although the plaintiff 
or party injure<l, may not have been free from negligence. Litchfltld 
Coal Co, V. Taylor, 81 111. 590. 

2053. A plaintiff may recover for the death of his intestate, al- 
though the latter was guilty of contributory negligence, provided it 
was slight, and that of the defendant gross, in comparison with each 
(^er; but if the negligence of the intestate was not slight and the 
defendant's gross when compare<l, no recovery can be had. R., R. Ld: 
St. L. R. R, V. Ihlaney, 82 111. 198. 

2054. Whether the negligence of a person killed by a railway train 
was slight as compared with that of aefeiidant, is a question of fact 
for the jury. Sahmidt v. C. cf- N. W, Ry., 83 111. 405; Chicago v. Kim- 
ball, 18 B. 240; Ptnn, Co, v. Fratia, 112 111. 398; Wabash Ry. v. 
Elliott, 98 111. 481. 

2055. A mere preponderance of negligence on the part of the 
defendant is not suHicient to render him liable. Plaintiffs must be 
iliffht as compared with defendant's, which must be grass. Schmidt 
V. C. rf- N. W, Ry,, 83 111. 405; /i., R, I, rf- St, L, R. R, v. Irish, 72 111. 
401; C, d' N, W, Ry, v. Clark, 70 111. 27«. 

205B. It is indispensible to a right of recovery that the injured 
party shall have exercised onlinary care for the security of his person 
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or priiperty, or that the injury be willfully or wantonly inflicted. l.C. 
R. II. V. mt/,erinyton, 83 111. 5Ii). 

2057. In » case ot contriliiitory negligence it is error to instruct 
that thp [ilamtill' may r(*;over, tlioiigh guilty of slight negligence, if 
the defendant's employes fell short in luti/ de^rue uf the fsxercise of 
that high (Ittgrtv of care as uniler the circomstancea, it was rea- 
sonable to have used to prevent the injury. 1. C. It. R. v. Hamtaer, 
8G III. 526. 

3058 An instriiirtloii t)iat tiv<;n it the plalntill was guilty of ncsti- 
gence, that fact ilocs not destriiy his right to recover, if the negligence 
of thu det'eiidant was so much greater than that of the plaintiff as to 
clearlv pri' pi mile rale and oulweigli it, is clearly erroneous, Joliet v. 

.SV'/v;/-,^S(; 111, hvi. 

■-'ii.'i!!. Wlii'ii' till' iii'u'liacTLce of i\ railway company was gross, even 
ir ihi' inTSiPiy liilli'il. Hinl.' criisfiing the track was guUtv of negligence 
m [Hilin^ U' \i-i\'-\i :iriil lnok tor a train out of time, which netfligeuce 
is hliKiil. a if,M\.Tv mil,^ l,u haj. C. li. d^ y. R. H. v. y,te, 87 111. 464. 

20110. Krror tii jnsirma that a plaintiff may recover, unless hie 
neyligi-nic I'imlnliiitiiig lt> the injury was equal to or greater than 
that fif (h'f.'naaiil. [. a- til. L. R. fi. v. Bmiix, B8 III. m-, I. C. R. R. v. 

Hfllh:H.'V.I ]li. 174. 

20((t. Ill iiistnii'tiiig the jury in a case of mutual negligence, both 
llic liTiiis slij;lit ;ind gross should be used, A'. Sl.L., P. d- P. Co. T. 
Hi>/lil:'r.-r.:n 111. lUH: V '. H. d- Q. H. /f.\. Arvri/.H H. 133. 

•.'iicv' W' I'v tiM :■■ i--. nr'^'l!L.-.Ti.".^ nil ihi' p:irt of a child which is 
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20l><i. ^^ I' 'iii\ <if L'imtributory negligence he 

cuiiiioi I' < : " Uiul his uegligcncc was s^ht and^- 

IhaL (ii I .. , ■ ■ iiiparison with each other; luid in- 

ilisli'[iriii,L' '...i,, ;.,.■..■ -r.i ,-. .!,..ii|,i lieused. E . tit. L., P. it P. Co — ■ 
\. IHtl III '•'!■> I- . '.'1 in. l.v.r. 

20U7. Ill ail ai-liou to i-ccovcr for the hurnitig of a building placetM- 
near the di'Iemlanfa railmail, by the escape of sparks, an instructioi^ 
phleirijj the riKbl of rucnvcry iilone on the ilid'eiLdiinfs negligence, aa^- 
wliidi entirely igiiori^M th(M[uestiiiii of due eaieon the part of the plain — 
tiir in trying t.i *ive the property, is erroneous. C. d- A. R. R.V. 
l'':)iudl.V\ fll. 44!^. 
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2088. Improper to state in an instruction that where a person is 
injured for want of proper care on his part, no action wiii lie, unless 
the injury was willfully inilicted by the defendant, or that if it werd 
reasonably possible for the plaintltf under all the circumstances, to 
have prevented the injury by the exercise of proper caution, and if 
such care would have averted the injury, in such case he was g^uilty of 
irross nefi^ligence and cannot recover, unless defendant willfully innict- 
Bd the injury. Stratton v. C, C. H. Ry., 95 IlL 25. 

5069. In a case of mutual negligence, a mere preponderance in 
degree will not render the defendant liable. It is error to instruct, 
that although the plaintilf by his own negligence may have contrib- 
uted to the injury, yet if the negligence of the defendant was of a 
tiigher degree, or so much greater than that of the plaintilf, that the 
negligence of the latter was slight in comparison, the plaintilf may 
recover. C&N. W, liy. v. Dimick, 96 111. 42. 

5070. In an action for causing the death of a person, it should be 
left to the jury by instructions to say whether the negligence of the 
deceased in passing under a freight car, was slight and that of the 
agents of the company gross, in obstmctiug the passage to the depot, 
uid in inviting the deceased to pass under the freight car. C\, B . d- 
y. R.Ji. V. Sykeif, 96 lU. 162. 

2071. A servant of a railway company, to recover for a pei'sonal 
^i^jury growing out of the negligence of the company, must have used 
ordinary care on his ])art, considering his surroundings. Wabcuth My, 
V. Elliott, iJ8 111. 481. 

3072. Where tlie question of contributory negligence on the part 
)f the plaintiffs intestate is fairly raised, it is error to ignore entirely 
Jiat question in the instructions. iV. Ch, Rolling Mill Co.y, MoitIs- 
rey. Ill 111. 646; H'., ISt. L. A- P, Ry, v. Shaaklet, 1U5 111. 364; Peoria v. 
iimjMon, llo 111. 294. 

2078. An instruction that if the plaintiff was guilty of some negli- 
gence, but that the defendant was guilty of gross negligence contrib- 
iting to the injury and that the plaintiff's negligence was slight as 
;orapareu with that of defendant, a recovery could be had, states the 
aw correctly. Chicago v. SStearns, 105 111. 554. 

2074. An instruction speaking of negligence and also gross negli- 
gence of the defendant and then referring to the slight negligence 
d' the person injured as compared with the defendant, is too loose 
jid inaccurate in not stating deHnitely which degree of negli- 
reiice of the defendant the jury should compare with the injured 
«rty's negligence. C.,R. I, d- P. R. R. v. Clark, 108 111. 113. 

2075. An instruction seeming to import that any negligence on 
he part of the plaintiff contributing to his injury, might defeat a re- 
overy, is faulty. It should read that if the plaintiff so far contrib- 
ite«l to the injury by his own negligence, or want of ordinary care and 
aution, he could not recover. C.,B,i& Q, R. R. v. Avery, 109 111. 314. 

2076. Although a l)ell is not rung or whistle sounded, at a public 
rousing, still a party claiming to recover for an injury in consequence 
f such omission, must havc^ useH due care and caution. To recover 
e is required to exercise such care as might be expedited of prudent 
len generally under like circumstances. W., St. L. d* P, Ry, v. Wal- 
ice, no m. 114. 

2077. The law does not re(iuire a servant working in a dangerous 
lace to use the highest degree of care and caution, to entitle inm to 
jcover for an injury received from the negligence of other servants 
r agents of his employer . L. S. d- if. S, R. R, v. U* Connor, 115 111. 254. 

2078. If a fireman of a railway company while in the discharge of 
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riminal negligence amounting to a wanton, reckless or willful 
I, C. d' N, W. Ry. V. Clark, 2 B. llrt; C. Ji, cf- (J. R. R. v. ColtrefJ, 
45; C. B.dQ.R. R.v. Ditwjht-.rty, 12 B. 181 ; Union Ry, & Tr, Co. v. 
}htr, 12 B. 4U»: C 7i. d- y. /^. /^ v. Triphti, 38 111. 482; iS«. 2.., .4. it- 
/e. k V. Todd, 3rt III. 414; St. L.. A, cf- 2'. //. «. /i. v. Jfciw/y, 58 
6; r., il. rf- Q, R. R. V. Pay/it, 51» 111. 534; C. cf- .4. /i. 7^. v. Wilson, 
IB7; /. d'St.L. R. R, v. UalbrmtK ♦i:^ 111. 436; C, //.ct- i^.R.R. v. 
8 Til. 57«: ('. W\ D.Ry. wJhrt. m 111. 3^>8; /. C. A*. R. v. (JodfrfU, 
ytW; /. /'. /^. /^. V. //*///, 72 111. 222; l.CR.R, v. Hammtr, it 
17: Litrhji^ld Cmil Co, v. Tri^/or, 81 111. 51M); /. r'. /^./^v. //f^A- 
Un, 83 111. 510; C. R, d- V- /^ ^^ v. Dirkmn, 88 111. 431 ; AuMn v. 

/. d-. i*. R. /^, ui 111.;^; mtmtton V. (;. r*. /^. /^//. yo iii.25. 

*1. Thf^ fact that the owner of stock may be guilty of uegligi»nce 
iiiltting the sauie to go at large, or to break through the fencing 
et uixm the railroa<l track, will not relieve the railway company 
its duty to use ordinary care to avoid injuring them.oV defeat an 
1 for killiug or injuring them, where this miglit have l>e<»n nre- 
d bv the exercise ot ordinarv care. (7*. d* Miss. R. R. v . Patrhin, 
. m; (irtnl \V*sttrn R.R.'w Thompson, 17 Hi. 131; C.M/T. R, 
Rofkaftllotr, 17 111. 541: J. d- N .1 R.R.\ . Jon^s, 20 111. 221; 
'.U.R.R.y. ('nnp/ord,2n 111. 521»: C.Ji.dQ.R.R.y . Canffman, 
.513; /. dr. /i.y^v.iV*^//>.v,2l»llI.44T; I.C.R.R.v. h'oodwin, 
.117; G. W.R.R.wMorthfiind, 3U 111.451; SSt.L., .1 . d- T.H.R. 
Tndd/M\ II1.4(K^. r„U,i{(^, R.R.\.rautrman,m\\\A*2A\ I.r. 
v.H7/r//f/i, 42 111.3%: I.C.R.R.v. U'm*;43 111.78; I.C.R.R.v. 
l*sirortfi, 4r. III. 4<.U; I .i\ R. R.v . Jiuker^Al \\\.2S3^k T.P.d W . 
. limy, 57 111.514: T.P.d- W . Ry.v .Inyraham, 58 111.120; R.R. 
'f.L.R. R.v.Ltfris, 5S I11.41*; f'.,R. d- V- /^ A'- v. Van PatttnjU 
7: St, L.A.d'T.n.R.R.v.ManJt/, 58 111. 3(«; (\ li- A . R. R. v. 
'H'jfr, ti7 111. 21S; r. d- A, R, R, v. i^/cAvr, 7« III. 25; P„P. dJ. 
V .C/iamp, 75 III. 577. 

>S4. Killing STOCK— FRiGiiTENiNc? team. JJ Oi. Any 
leor, or person having cbargo of and runninj^ any rail- 
engine or locomotive, who shall willfully or nmliciously 
Wound or disfigure any horse, cow, mule, hog, sheep or 
' useful animal, shall, up(m conviction, be fined in the 
of not less than the value of the property so killed, 
idetl or disfigured, or confined in the county jail for a 
k1 of not less than ten days; and any such engineer or 
lan, or other person, who shall wantoidy or uuneces- 
y blow the engine wliistle, so as to frighten any t^am, 
he liable to a fine of not less than *i>li) nor more than 
[See Crimhial Code, ch. vW, g 101, of 11. S. 1887. K. S. 
p. 1014, § r»ll>; S. A- C, p. lie?, 8 61); Cothran, p. 1154. 
See ant(», 175. | 

.V If the alanu wliistle is iKM^llessly sounded in the rear of a 

traveling in a narrow lane near thrrailroad track and therehy 

s the team to run aw a v and Injuns tiie plaintitl. the company 

)e liable lor the injury*. C, 7/. d- Q, R. R. v. Ih'rkson, 88 111. 4M, 

0. As to liahility lor carelessly and re<kl<*s8ly stHindin^ the 
le at an impn)j)er place, or when* not n-cjuired, resultinjr in 
r. Set* also 7'.. \V. d- U . Rt/. v. Harmon, 47 111. 2%; P.^W, d- Ji. 
. v. iitin!/*i\'iH Pa. .St. 211*; P. d- R. It. R,v. Killij,6\HH Pa. M. 
Jforffia R. R. v, j\t irsom*, ♦*.(» (la. 1<.»2; p, un . R. R. v. Jiarnttf, W» 
t. 26y; C. d N, W. Ry. v. dark, 2 B. 116; Hill v,P. d R. R. R,, 




fi ■. .-. 1- ' ■= J », y .< car* tk rwd ■ 

v.- fj. ^ -.-;:_» * '..» ^.TjrM- I 

/*". ." >. - _ - Aj : Jf _j. 1 £ :_ a :4aniBgaf I 

. - ^ , • '. - - T - - — — ,^-. w.-^--^p^^^ ■.. W an SUM- Cfc I 

iOS'-f Ai^t^,; =:i.- it i,^-2.i-^ S ^. He««fter atJI I 
'tf •J.': .■ii,.,- A. '.■-" "^-^^-t^ ■-' tiEi.w&T5 s£J itreete in UuB ' 
>t.iV- t).*; — ■-■^^r^. rvi.T >H o.irf* -ric ■-■!!? IE this state ~h&ll aa- 
»*r'*'--t '..'•'I .'-■.tiMiit^ j^i'i c^jBsiiigs acJ ihe apprcMchee 
t>i'--f>!V(, wji;..;. *!..r;r f'?~:{*' live ripfcii of ■w&j, so thai rt ^ 
tj»j"- 1!.' i -Ji-.;J f>^ ■^ht': ii t-j persons and properTy. [L 

IWJ, J. :;ii^ ; l, < rt.*ritwi. ,; E. a. IS-ST p. lull. § 71; S. 4 
(!,, I: i'f-i7, i TI; LviLfan, p. ll->4. 5 o7. See ante, 118, 

ltr,,i4:i.\ 

ttUHl U.t upii'iit ifcrtwl in a railway companj l.j eharUr lo 
• JiniiUi' f"Hlj*A»j- i:('i--iiiK-- will not I* inlrrtered with l>ya court of 
■->|iiii.y i^\ii:ii: ihf i',iiii'iiii\- liHs not laileil to exercise proper csra, skill 

nTvi i-"'""!'"'! i ' li it.y. ri-:iiUry.Mm.i:s^. 

'tWt\ III ihit .i\,t''fi'f i,\ >>tiiliil'jr7 enactiueot, a railwaj compan]' 
l» iiiKli-r u<i >'iji^iti i<:ii Xu liavi' I'Vi-ry highway that it croaaes in a nfe 
ri,i,.lii,ii.ti /•"./.'. V f; <iA.U. /(,.6T lU. lis. 

'H\\yi. I'lily )iy i)iikri<-r (<• iiiaki- suitable crossings and keep Um 
niirr.i' In r<'|itiii \» lii Oiling on Ihu siLoctasor of the company. Ih. 
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2093. Change in crossing by consent of the public authorities 
does not rdieve company of this duty . lb . 

20M . Duty to restore stream crossed to its former state . C, R, I. 
d:P,R,R.Y.ifqfflt,lbm.bU;T.,W.d:W.liy.y.Morriso7i,n IU.616. 

2095. Company chargeable with notice of all perilous circum- 
stances of a crossmg made by it. li.^R. I. & St. L. R. R. v. Hill- 
mer, 72 111. 235; /. d- 8t. L, R. R. v. Stables, 62 111. 313. 

2096. City cannot extend a new street and require a railway com- 
pany to construct a crossing over the same, without regard to bene- 
fits. /. C. R. R. V. Bloaminyton, 76 111. 447. 

2097. Although the company may be in fault in not making a 
road crossing safe, it will not be liable for the death of one killed at 
such crossing, if he was guilty of gross negligence. R.,R. I. d* St. 
L. R. R. V. Byam, 80 111. 528. 

2097a. Action against city for a personal injury from defective 
street crosfdng. Peru v. Frerich,^ 111. 317; Centralia v. Scntt, 59 
111. 129. AVhere duty of company to make a bridge over highway. 
I,dk St. L. R.R.y. Stables, 62 111. 313. As to liability of carriers 
and warehousemen for not keeping safe approaches to their cars and 
places of business. See BtickmgJiam v. Fisher, 70 111. 121. 

2098. Neglect to make, etc., crossings — notice. § 9. 
Whenever any railroad corporation shall neglect to construct 
and maintain any of its crossings and approaches, as pro- 
vided in section S of this act, it shall be the duty of the 
proper public authorities, having the charge of such high- 
ways or streets, to notify, in writing, the nearest agent of 
said railroad corporation of the condition of said crossing or 
approaches, and direct the same to be constructed, altered or 
repaired in such manner as they shall deem necessary for 
the safety of persons and property. [R. S. 1887, p. 1015, § 
72; S. & C, p. 1938, § 72; Cothran, p. 1154, § 58.] 

2099. Road crossings— failure to construct or repair. 
§ 10. If any railroad corporation of this State shall, after 
having been notified, as pro\dded in section 9 of this act, 
neglect or refuse to construct, alter or repair such crossing 
or approaches within thirty days after such notice, then said 
public authorities shall forthwith cause such construction, 
alteration or repairs to be made. ["R. S. 1887, p. 1015, § 73; 
& & C, p. 1938, § 73; Cothran, p. 1154, § 59. ] 

2 1 00. Road crossing — penalty for neglect of duty. § 
11. Said railroad corporation shall be liolden for all necessary 
expenses incurred in making such construction, alteration 
and repairs, and in addition thereto shall be lia1)le to a fine 
of $100 for such neglect to comply with the requirements of 
this act, which fine shall be enforced by the said i>ublic au- 
thorities, in the name of the people of tlie state of Illinois, 
before any court of comj)etent jurisdiction in the county. 
Such fine, when collected, to be paid into the treasury of the 
authorities enforcing the fine. [ R. S. 1887, p. 1015, §74; S. 
& C, p. 1938, § 74; Cothran, p. 1154, § 60. J 



254 Railroads, Warehouses, 

2101. STUrl'AOE BEFORE ItEAOHINO RAILBOAD CROSfllNCII^ 

ETC. § 12. AH trains ruuiiiiit^ od (Luy riiilruud in this Stat-^n' 
when iipproacliing a ci'iieaiiig with another railroad upon tt^i^^^e 
same level, or when iipproaelilng ii swing or draw bridge, 
use as such, shall be brouglit to a full stop before reachi^_„ 
the same, and witbin eight hundred (HOO) feet therefrom au 
ami the engiuoer or otlier person in charge of the engine 
attached to the train shall positively ascertain that the w-qv 
is clear and that the train can safely resume its course heE*./^ 
proceeding to piWM the bridge or criiaaiiig. [As amended hy 
act of .I-nie ll*. 1MH5. In force Jidy 1, ia85. 11. S. 1887, p. 
Kllu, g 7:j; S. A C, p. WSS, § 75; Onthran, p. 1155, § 61.J 

SIIW. Kiitiiui' iliiver having the right to llie mad at a cnwaiiig will 
be criuiiiially i;iilj>abie for txerc-iaing sucii rijjht if he Itnowa or hiu 
reason to exiiect a coliision. V. <t A. N. Ii. v. li.. R. I. & m. L. R. R., 
72 111. 34. 

21»3. Action for I'ENALTY— limitation. § 13. Every 
engineer or other person having charge of such engine, vio- 
lating the provisions of the preceding section, shall lie liable 
to a penalty ui two huudruil dollai's for each offense, to be 
recovered in an action of debt in the uamo of tlie people of 
the stutr of Illinois, and the corporation on whose road eueh 
otV.'iis*.' is (.■oiiiiiiitti'd, shall be liable to a jjenalty of not er 
ct'ciling i\\i< \\\\\\dv\-i\ ilollnrs, \ai be recovered in like manner, 
the amount ho rccovcrwl to be paid into the trea.sury nf the 
county in which the offense occurs, but no recovery shall be 
hail in any case for any offense committed more than sixty 
days prior tn thf cummencement of the action. The pro- 
visionw oT llii- ■.^\-A iT Ihf preceding section shall extend to 
andjjov<'ri. I' . " iii'^'lect or failure t(i stiip the train 8S 

reipiir.'il !■ i ■■ ■■!■ parsing any bridge or railroatl crosB- 

ing, wh.tlii I i.-iiiii mil; ln.'1'ore or after the said provisions 
shall taki' ■'iVn't, iimi no aft or i>art of an act inconsistfint 
with such oporntioii uiiil eHect bein^' given to this law shall 
in any way ajiply liurcto. I A.s auicndod by act June 19, 
1885. InforceJuly 1, 1HH5. L. 1885. It. S. 1887, p. 1015, § 76; 
S. iL C, p. Ilt38, g 70; Ootliran, p. H55, § (i2; 3 S. & C, p: 442.] 

2104. Ekkkct of (•iiani:k ok tiif. law— um action for putiftUf. 
The Lliiirii;!' <.t J^ VI ami i:i uC llii' ritilniail law in respect to Qie stop- 
|ii'i^ i.i ii Ti . i.i ;"..|. .■i...-iii- .■i;.ri Kiih^.iv- ..llii as til the i«ualtyfor 
,1 :■■ cKtinguish ail right of 

u ' " .'lioLig-h it cliti not repeal 

:.:; J .. 1 : , I i . . 0. .l/M-V./'f(y(/f.ll6Ill.S(B. 

:;iii.i, ilii' ]ii'ii|iif mil HLil III iiiiio' iwu caiiata of action anil 

deieal tin- jiinsilicUijiiol a j iiBta-L' of tlie iieace. /. d-A'L L. !{. R. v. 
l'",ple.\n 111. 4r.a. 

aiOH. A justice III the prat-e has juriaiiiction of anai'tion to recover 
thi; |"'nalty iiruviili'ii for iu tliis .section of thi? statute. lb. 

aiU7. A suit ill thi; Damn ot thu iieoplt; of the state of Illinois for 
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leof CD. against a railway compiiny to i-ecovrr the iH*njiity, will 
k dlBmiasedDecause brought for the use of au imlividual. lb. 

S. In an action to recover the penalty, the uejjleet of the ser- 
of the company to obey orders, is no (ieh'uce. ///. 

9. A recovery in such a case is a bar to a future iurtion to recover 
,me penalty. lb. 

5. If the people recover judgment they are entitltHl to judgment 
•sta. lb. 

11. ObSTKUCTION OF HTOinVAY CAKS 0\ TRACK. §14. 

Eiilroad corporation tiliall obstruct any public tiigliwny 
oppiii[|; any train upon, or by leavinj^ any car t)r Iik'o- 
re eugiuo standing on its track, where the same iutor- 

or crosses such public highways, except for the purpose 
jceiving or discharging passengers, or to receive the 
iSBxy fuel and water, and in no case to exceed ten min- 
for each train, car or locf»niotive engine. 1 1{. S. 1887, p. 

§ 77; S. & C. p. 11)39, § 77; Cothran, p. 1155, § <«J.] 

2. Liability of railway company for ol>structing a public road 
intiff's inn. I. f '. R. Ji'. v Whi'tr, is 111. 164. 

H. Liability of railway company for breai^h of an onlinance to 
nt the ol»struction of a highway bv leaving freight cars stiinding 
e same. Or. We.sttrN R R. v. /W^/A///-, :« JU. :«l; HI. (\ R. 
. Oaldui, 4(» III. 344; 7'.. P. it- W . Ry. v. Tmrn of Chmoa, 43 
)9. 

4. This scH.'tion does not ai)ply where tlie highway is obstru(rUid 
rs* left standing on the siune by .strangers, witlioul the knowle<lge 
lent of the company. Ptnrfa, Ihvatftr rf* Kvfiiu<cillt R. R. v. 
H, » B. 350. 

5. If a railway company unnec<*ssarily obstructs the streets of 
n with its cars contrary to an ordinance, it will be liabht to the 
ty prescril)ed for so doing. 1 . *\ R. R. v. Uait na, 40 Ml. 314. 

.6. Ordinance that "no pers<m shall put or <-au.se to In' put in any 
..sidewalk or other public plaiu? within t)H» city, any dust. dirt, 
shavings or other rubbish or obstructions of any kinti," is bro;id 
yh to embrace the obstruction of a stret^t by a rjiilr(»a<l com|iiuiy 
Its cars. Ih. 

7. Where an ordinance? i)rohibite<i a railway ctmipanv I'mni 
ucting a public street, by {xTinittin^ its cnrs to n>ntaiii statinn- 
lerein for more than tit'teeii miuutcs, ))ut rrlVrnti to another 
ance, which as copinl into the record, bor(> <iate subse<|nt«iitlv to 
rst: //^A/. that the town tailed to establish a right ot recovery. 
'. d- H*. Ry. v. rA(//oa, 43 111. 2(<». 

17^/. The corporation and its engine(»r or condnct»»r are placeil 
r the same Hal »ility as n^sjH'cts the tine, iind the liability ot the 
er is not limited by the recovery against iUv other. '/'., U. d* h'. 
.Ptoph,H\ 111. U'l. 

[IS. StoNINO, etc., TKAIN. Any perH(»n who shall 

w any stone or other har<l substanc*' at any railrofid <'ar, 

I or h)Comotive, shall ho dc^enu'd guilty i^l a niisih'ineannr, 

on c^^nviction thereof, shall h«' iinetj in any sum not nmro 

j^200, and shall stand cnniniitted in the county jail until 

fine and costs shall he paid. | K. S. 1887, [>. lOU), g 77; 

C.,p. 1939, g 77; Cothran, p. 1155, § ():ij 
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2119. Penalty for obstructing highway. § 15. Every 
engineer or conductor violating the proviBions of the preced- 
ing section shall, for each offense, forfeit the sum of not leBisS 
than $10 nor more than $100, to be recovered in an actioD of. 
debt, in the name of the people of the state of Illinois, fox 
the use of any person who may sue for the same, and the oox"- 

f)oration on whose road the offense is committed shall b>e 
iable for the like sum. [R. S. 1887, p. 1016, § 78; S. 4 C, 
p. 1939, § 78; Cothran, p. 1155, § 64] 

2120. The intention is to subject the engineer, conductor and tli« 
company indilfereutly to a tine of not less than $1<), nor more than$liK) 
for the obstruction, and not that the corporation shall be liable for 
the like sum for which the engineer or conductor shall have been 
convicted. T. W,d' W.Ey.w. People, 81 111. 141. 

2121. The state's attorney cannot maintain the suit in the name of 
the people for his use, for the penalty. People v. Wabash, St L. d- R 
R, A, 12 B. 263. 

2122. Minors to keep off cars. § 17. No person or 
minor shall climb, jump, step, stand upon, cling to, or in any 
way attach himself to any locomotive engine or car, either 
stationary or in motion, upon any part of the track of any 
railroad, unless in so doing he shall be acting in complianoe 
with law, or by permission, under the lawful rules and regu- 
lations of the corporation then owning or managing such nil- 
road. [ R. S. 1887, p. 1016, § 79; S. & C, p. 1939, § 79; Cofli. 
ran, p. 1155, § 65. ] 

2128. This section applies only to climbinpr, stepping^, standing 
upon, clinging to or in any way attaching one^ self to a locomotive 
engine or car, either stationary or in motion on the track. It does not 
affect the question of the negligence of a person who attempts to pass 
under a freight ear on the invitation of the conductor. C. , B. d* V. -K. 
R, V. Sykea, 90 111. 162. 

2124. A violation of this section will not absolve the company 
from the couseciuences of its act, unless directly contributing to tne 
injury. Case of a deaf mute less than fourteen years old injured, 
Iield, not within the statute. Lammert v. C. & A. R, i^.,9 B. 388. 

2 1 2 5. Eailroad agent, etc., to make complaint. § 18. 
Whenever any officer, agent, or employe of any railroad cor- 
|)oration shall have any information that any person or minor 
has viohited any of the provisions of the preceding section, 
and has thereby endangered himself, or caused reasonable 
alarm to others, said officer, agent, or employe shall, without 
unnecessary delay, make complaint of such offense against 
such pers(m or minor before some justice of the peace. [B. 
S. 1887, p. 1016, 5^80; S. <fe C, p. 1939, §80; Cothran, p. 1155, §66. 

2126. Pkxalty. §19. Any person or minor who *hall 
violate any of the provisions of the seventeenth section of 
this act shall be punished by a fine not exceeding $25, to be 
recovered in an action of debt, in the name of tiie people of 
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the state of Illinois, before a justice of the peace, or, upon 
conviction, by imprisonment in the county jail, or other place 
of confinement, for a period not exceeding twelve hours. 
[R. 8. 1887, p. 1016, § 81; S. & C, p. 1939, § 81; Cothran, p. 
1156. § 67. 

2127. A minor under fourteen years of age, presumed ignorant of 
tius law, and therefore proof of capacity to commit crime is neces- 
sary. Lammert v.C d-A.R.R., 9 Bradw. 388. 

2128. Three preceding sections posted. § 20. The 
several railroad corporations in this state shall, without un- 
necessary delay, cause printed copies of the three preceding 
sections of this act to be kept posted in conspicuous places at 
all their stations along their lines of railroad in this stata 
Every railroad corporation that shall neglect to post, and 
keep posted, such notices as required by this section, shall, 
for each offense, forfeit the sum of $50, to be recovered in an 
^tion of debt, in the name of the people of the state of Illi- 
nois. [R. S. 1887, p. 1016, § 82; S. & C, p. 1940, § 82; Coth- 
ran, p. 1156, § 68. ] 

2129. Freight cars behind passenger trains — pro- 
hibited. § 21. In no train shall freight, merchandise or lum- 
ber cars be run in the rear of passenger cars, and if such cars, 
or any of them, shall be so run, the officer or agent who so 
directed, or knowingly suffered such arrangement to be made, 
shall each be deemed guilty of a misdemeanor, and punished 
accordingly. [2d L. 1849, p. 26, g 37. (Penalty reduced.) 
R 8. 1887, p. 1016, § 83; S. & C, p. 1940, § 83; Cothran, p. 
1166, § 69.] 

2130. Furnishing means of transportation — keeping 
DEPOTS open and LIGHTED AND WARMED. § 22. Every rail- 
road corporation in the state shall furnish, start and run cars 
for the transportation of such passengers and property as 
shall, within a reasonable time previous thereto, be ready or 
be oflPered for transportation at the several stations on its 
railroads and at the junctions of other railroads, and at such 
stopping places as may be established for receiving and dis- 
charging way-passengers and freights; and shall take, receive, 
transport and discharge such passengers and property, at, 
Erom and to such stations, junctions and places, on and from 
edl trains advertised to stop at the same for passengers and 
freight, respectively, upon the due payment, or tender of pay- 
ment of tolls, freight or fare legally authorized therefor, if 
payment shall be demanded, and such railroad companies 
}hall at all junctions with other railroads, and at all depots 
Rrhere said railroad companies stop their trfiins regularly to 
receive and discharge passengers in cities and villages, for at 
east one-half hour before the aorival of, and one-half hour 

-18 
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after the nrrivnl of nny passenger train, cause tueiT reepectiTe 
depots to be open for the reception of pasaengera ; said depote 
to bo kept well lighted and warmed for the space of time 
aforeBaid. [In lieu of 2d LawB of 1849, p. 26, § 35; Laws of 
1883, p. 125. R. S. 1887, p. 1017, § 84; S. & C, p. 1940, § &*; 
Cothrau, p. 1156, § 70. 

SISOa. A railway (company is bound to construct its road to npd 
from the several points named in its chart<?r, and when biUlt to run its 
trains over its entire line in such luanner as to afford reaaonstile 
facilities for tlie prompt and ellifient transaction of such legitioiate 
btisineas as may be offered on any and every part of the road; and this 
obiigation Is binding on its successor. Ftopie v. L. d- If. R. R, IW 
III. 48. 

2130b. Contract to furnish passenger facilities at a particular point 
is personal and does not bind company's successor. lb. 

2131. AccoMMOi>ATiON.-i AT.-iTATiONS. IJuty of railway compa- 
nies to funiish safe and convenient platforms and approaches to thmr 
passenger coaches. '_■. d- A. U. II. v. Wihtrn, tl3 111. Hn. Duty to l\a- 
nisli safe places for aligliting from cars. (.'., Ji. I. & P. Ji. R. v. JMnj- 
viari, 1 Bradw. Iti2. 

SlSi. Company Si'ttiiig a passenger down upon a platform used by 
it in couuectitiu witli another company, liable for an injury to him 
while waiting for passage on the iitlier rmul, caused by want of proper 
safeguards or lights, IV., A7. /-. d: P. Ry. v. W«lir, 13 iJradw.4K; Sew- 
mourv. C.R.&fJ.R. /i..3 Liiss. 4a. 

2138. titatii)n8 and depots iiiual be arranged with ettre, properly 
lighted when dark, and made safe aixl convenient. Ordinary care only 
required, except in favor of piisHcDwers. T., W. £• If, Ry. v. ffrush, 6i 
111. 263. 

S134. Injury of one looking after freight stepping into a hole ia 
platform, compitny lield liable. lb. 

2185. Liability for injury caused by defective platform. McDon- 
ald \.Ch. &N. W. R. R..2V, Iowa 124; IlohiHU v. Sharp, m N. T. 
203: L'juU-ciUt d- NnshtUh- R. R. v. Wolfe. BU Ky. 82: Udd. Uable for 
not keeping it properly lighted. Patttn v, Ch. & N. W. Ry., 32 
Wis. 5-24. 

213fi. Company liable for a personal injury caused by the narrow- 
ness of the platform. C/i.d-A. R.Ji.v. IVffeon.HS III. 167. 

3137. Liability to servaut fur injury caused by awning of station 
house being too near the cars passing. 1. C. R. R. v. Welch, &2 IlL 
183. 

213H. As tc 
Snides. 90 111. 6). . . . „ 

76; (iillU V. Pi'nn. R. Ii.,m I'a. St. 12U. 

3139. Duty to kcej) open a safe piissage to and from p __ __ 
trains. C. d- N. IV. Ry. v. Owx. 73 111. 394; Rarrett V. Rlai:k, 56 Mo. 



trains. C. d- N. IV. Ry. v. Owx. 73 111 
4»8; Cojiwdly.R.d- W. R. R.,m MilH 



Di'TY TO FUKNwii »'Ai!s Foii TKANSPORTATiON. Company 
not bound under alt circumstances to furnish a sutlicietit number of 
cjirs, so tliat all applying may have seals. (,'. tf- N. W. Ry. v. CarroU, 
& Uradw. :iOI. Duty to furnish suitable sitting accommodation for 
iti ordinary number of piissengers. lb. 

im. Must furnish reasonable and ordinary facilities for transpor- 
tation, such as will meet the ordinary demands of the public ff. d 
(\ I'. R. R. V. Rat', IH 111. 4SS.; O. * M. Ry. v. People. 120 111. 800. 



AND Eminent Domain. 259 

Delay in transporting. Liability for delay in trans- 
portinar freight. /. C. E, R. v. McClellan, 54 III. 58; T,, W, & W, Ry, 
▼. J:Mcknart, 71 IlL 627; I.C. R, R, v. Waters.il 111. 73; Hutchinson on 
Ctunri«n,§292. 

Sri43. Exouss FOR DELAY. /. C. R. R. V. McClellan, 54 111. 58; J. 
^^^^LL.R.R.y, Juntgen, 10 Bradw. 295; Hutchinson on Carriers, 



S144. Cannot delay transportation of foods already delivered and 
^a-iting shipment, in order to receive and forward other goods. Great 
!^»wtem R.R, V. BurTUt, 60 lU. 284; Ch. & N, W. Ry. v. PeopU, 56 
31- 366. 



14:5. Penalty for breach of preceding section. § 23. 

J^ case of the refusal of such corporation or redlroad com- 

y^Txy^ or its agents, to take, receive and transport any person 

>^ property, or to deliver the same vjrithin a reasonaole time, 

^^ ^tlieir regular or appointed time and place, or to keep their 

*^i^ depots open, lighted and warmed according to the pro- 

'^'^ions of the preceding section of this act, such corporation 

^w ^*^^^^ company shall pay to the party aggrieved, treble 

wx^ amount of damages sustained thereby, with costs of suit; 

*^<J in addition thereto, said corporation or railroad company 

*^^ forfeit a sum of not less than twenty-five dollars nor 

^ore than one thousand dollars for each offense, to be recov- 

^^^ in an action of debt, in the name of the people of the 

rtate of Illinois — the treble damages for the use of the party 

^Rgrieved, and the forfeiture for the use of the school fund 

oithe county in which the offense is committed. [Laws of 

ad 1849. p. 26, § 36, as amended by act of 1883, p. 125. In 

force July 1, 1883. R. S. 1887, p. 1017, § 85; S. & C, p. 1940, 

§85;Cothran, p. 1156, §71.] 

2146. The treble damages is in the nature of a penalty and can 
only be recovered when specially declared for in the manner prescribed 
by the statute. /. d- 8t L.R.R,& Coal Co.\. People, 19 B . 141 . 

2147. Statute to be strictly construed. The language **as 
shall within a reasonable time previous thereto be ready orbe ^ered 
for transportation/' does not include coal in tlie earth to be dug and 
raised after the cars are furnished. /&. 

2147a. Limitation. The two-year limitation law is n good plea 
to an action seeking treble damages. So held where the treble dam- 
ages are set up in an amendment to the declaration. /. & St. X. R, R. 
SCoal Co, V. PeopUy 19 Bradw. 141. 

2148. Texas cattle. § 23|. In any suit brought for a 
yiolation of ''An act concerning the transportation of Texas 
or Cherokee cattle," approved April 16, 1869, the consignor 
of any live stock, the bringing of which into this state shall 
oonstitute the offense created by this act, if he be a citizen of 
this state, and if not the consignee, if he shall have knowl- 
edge of and consent to such consignment, of any such live 
stcxsk, shall be made a joint defendant with any railroad or 
transportation company which may be sued for the offense 
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aforesaid, and the snid coneignor, or consignfle, shall suff^^a 
jointly any penalty piisaed upon any bucL railroad or traDs- 
portation company for any violation of the act aforesai- ___. 
Any action broiif^ht for a violation of the act aforesaid, nm_^Bi 
be commenced within the eighteen months next succeedic^rzi, 
the briiigiug of the cattle into this state, on account of whi ^^a jj 
the action may be brought. Any railroad company w^Bo 
shall transport any Texas, Cherokee or diseased cattle Jn 
violation of the aforesaid act, without knowing them to "tie 
euch, may recovi'i' t'rnni any ci •iir^i^zuor or consignee any bizzjb 

of money it mii\ l>. ■ r. i[.!|.. 1'. .1 L; il-- ju'In ui of any court 

to pay for tin- I ■ ■ ■ ;!■ duI the lecord 

of the judgment ■ i ' ■ i ■- ■■■ .11, in any sni'i | 

against any siii'li (■ i.-i;!. i' i;' I'n-i-in. In. ividence of tlie 
amount of daniat,'i:d ti> bo luc^jvered, ivith interest from the 
time of pnyment: Prnviiinl, that nothing in this section I 
sliall be construed t*> all'pct any right existing or suit pend- 
ing. [1{. S. 1H87. p. 1017, S H6; S. & <i; V- 19*1. § 86; 
Cothran, p. 1157, g 72.J 

Sfpalso, U.S. IsNT.p. I41,S§15-3flj S. & f',.p. 2S2, § 12-23. Overmlpd 
ami siiii.Ti'Liii'ii ilirjsii'im i>ii Siniij'iiwu m.^fillhui ''u.v. Ymmg, 71 
111,11*7: ■■-,. ■'; . .■,■.,:'. I!: i;"' /■■-.. ■, •'",'■...,.. ,1--.. 73 T11.399; 
fh. cV .1. . :i ■ : r.,- i;.,./,. 7i ill. 370; 

Diii-ls \ '. ■ .■ I"; . , :■ III. 251; StLtxni 
\.llr:n„. ... i;„ ..-.., -;. , ■, , - ; ;;. 

2I4!I. I <i.\M M I iiiiNAi.i'i'^ . lii'.' ^uiLiU' ii-UiiiiL' lu Texas and 
Chtiriikei- uiUlk:, autl inukuit; i 
comiiiunicattiil by tliem, is iin 
Ul. IM. 

2150 A''I. fn [uvv,.,i( i\„- 

HtatL- i- mi. '■[! 'I' ir.. :.,,! - '■■ 
rm."./ V .. ■::.:. 

2151, . ..;i:il iis lipintf rftpuKuant toS 8 art. 

1, ur tli.T..i -r- I ,..:. ..I ii„ 1 ;.;r..,| Miit.'S. Ijfi.iX-A.R. R.\. EHvk- 
awj.'Jl 111, ili:i; kuilru.,./ '■„. y, //^u.mh. 5 Otto (1)5 U.!S.)4(Jd. 

315i. LlAlilLITY roii Ml'EEB IS EXCESS OP THAT LIMITED 
iiY oiiDiNANcE. g iM. Whenever any railroad corporation 
Bhall by itsidf or iij^viits, run any train, locomotive engine, or 
ear, at a greutei' riitf of sjictid in or through the incorporated 
limitti of liny city, tmin or villiigi'. than is permitted by any 
ordinnm^c <i'f silcIi city, tciwii or village, such corporation shaO 
be liable to IliP pcrsi 111 ngj^i'iovod for nil damages done the 
person or jimperty by sui'li tniin, locouiotive engine or car; 
imd tile HiiiJii' nIhlII liii ])ii>r-iitiL<'il to have been dune by the 
nogligeiici! of si.jil i-'H|".ri(iMV nr their af^ents; and in addi- 
tion to fsuch pen '■■.- ■, l.r provided by snch city, town 
or village, the |.i i ■ . i hy the viol.'itinn of any of the 
jiro visions of thi- -i.-;; .|i.-(l-I1 Imvenii action against such cor- 
poration wo viiihiinie iiiiyul tin'' iJivivifionsi to recover a penalty 
of not less than one hitndrt'd dollars (JlOO) nor more than 
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Imndred dollars ($200), to be recovered in any court of 
)etent jurisdiction; said action to be an action of debt, 
e name of the peo])le of the state of Illinois, for the use 
6 person aggrieved; but thec^urt or jury trying the case 
reduce said penalty to any sum, not less, however, than 
dollars (850), where the offense committed by such vio- 
Q may appear not to be malicious or willful : Provided^ 
no such ordinance shall limit the rate of speed, in case 
Lssenger trains t<i less than ten miles per hour, nor in 
Dther case to less than six miles per hour. [Laws of 
, p. 103, §§ 1, 2 and 3, as amended by act of May 22, 
. In force July 1, 1877. Laws of 1877, p. 165. R S. 1887, 
17, § 87; S. & C.^ p. 1941, § 87; Cothran, p. 1157, § 73.] 

•I. Fkiohtknino house. Whero a railway train is run within 
at a spt»ed in excess of that allowtnl by onti nance, whereby the 
s of a person al>out to cross t\w, railway track are f riKhtentHi, and 
irria^e is upset, and he is injured in person and projierty, the 
any opt^riitin^ such train will bc^conie liable to the party so ajf- 
ed, for the p<*nalty pro\idwl for in S 2 of the act relating to 
ads, although the train may not hav(^ struck such ])erson or his 
s or carriage. Cfni- K. III. R. R. v. Pi oplt, 120 III. iWu. 

4. In an action to recover of a railway company the penalty 
by § G2 of the railroad act, it is not necessary for the plaintilT 
)w"that he was injun?<l by a' tual collision with the train, running 
Teater 8p4'ed than allowed by law. It issullicient for a recovery, 
ow that the train was run faster than was allowed by ord'i- 
', and that in conseouence thereof, he was aggrieved, by tlie 
Lening of his team. /*/. 

^». ("ON.sTiTrTioNALiTV OK sTATi'TK. The act of IHiw making 
!iy coni]»anies lia)>h> for all damages done to any individual, and 
lock killed by any train or engine, in an incori»o rated city or 

where their trains an' permitted tn be run at a greater simmuI 
gh su(^h city or town, than is i»ermiit4'd by ordinance, is not 
istitutional. It is no ol)jection that the statute gives the penalty 
' injure<l party. C, R. I. ct- J\ R. R. v. Rtu/t/, 0\ 111. A'A. 
Ik Sami: j)nlir4'. nffnJath,u. A chaitrr tn oju'raU; railroads )»y 
I power do«'s not crmfer unlimited <lisrn'tion in the regnlatitm t»f 
)M.il of trains. The |>o\v(?r to regulate thf sptni of train.s, a.s ii 
\ power is inherent in {\\v state and cannot be granted awav. 7'., 

\\\ Ry. V. Ihari,n, tVA 111. lU; f\, J{. d- Q. R. /^, v. Jlai/i/nti/, IIT 

7. Hwin.ATioN or spkhi* nv ouhiNANci:- snjfhhnry. An 
ance **that it shall be unlawful for any railroad company, by 
selves or their agents, to run at a gn ater rale of spccil within the 
rate limits of tin* town of (\ than Ihc unlcs per hour," and pro- 
r a penaltv for its violation of nnl h'ss than ;:<in, ]u,r more than 
while informal, is valid. 7'.. J*, d- U . /.'//. v. A/^o/y.iia Jll. '.H. 

H. Samk -jtnsntnpff'fti. (ircatj-r si>ecd than is allo\ve<ll»y onli 
' raises a presumption (jf negligence as the cause of the injury, 
e procd of contributory negligence is shown, this presumption is 
ted, an<l the plaint i IT «'an recover only when his negligence is 
and that of defendant gross. A. »S. d- J/. *S. R. R, v. lUrliuk. 
dw. 427. 

rft. Okdinanck, to raise the statutory pnsnvijtfion of negli- 
I, must conform to the statute. If it liniits the speed of a passen- 
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§er train to less than t«n miles per hour, it is uot adQ isible as e^^nf 
encp. Cn.&Q.R. R.V.Dougherty, 12 Bradw. 181. 

21B0, Killinit stdpk in a town does not raise a preaumption that t t 

train was rimnin(r at a pruiiiliited rate of speed; tint proof that tr^Msi 
was run in the town at a greater speed than that allowed hy a va - — li 
ordinance, ami that the injury oceurnd while the train was so r i- -| n 
niiig, makes a case of preaiunptive negligence. C.& A.R.R. v J?n. — -./- 

es 111, 3iji 

21B1. If stock is killed liy strain while running through aninc=:«r. 
porated town faster than is allnwe<l by ordinance, the killing will be 

f resumed to have beei) done Ihroueh negligence of tlie company; fc:»a( 
his preaumption may be relmttefl. l'..P.it IV. Ry. \.DmJtim, & 
111,91. 

21ti2. An insitnictinn thiit if the cow of the plaintiff was MllaJ 
within the nirin irate limits by a train of the defemlant, and that sudt 
train was, at tlie time of the killing, liHng run at a greater rate of 

leeil than that preseribed liy the ordinance of the town, then 

e defendant is presumed to have been guilty of negligence in kill- | 
iiig the cow, hi-lil, not erroneous. C'.,JI. d-O, R. R. v, Hat/gertv.Sl 
lU. 113. 

2HJ3. Li.\iiii,[TV, Wherea person is killed by a train running 
much I'a-'i y III. II, i- .illiiwi'il lij iirdinam^c. and no bell is rung or 
whistli -.. , . ' . paiiv will lie liable, unless the proof shows 

theinjiiiv .■ mt ..(' such negligence. St. L..V. AT. H. 

R.R. V M ■ ■ .'i^.-iRfJ. 

2HU. ■■' ■, . . ■■..■ n,.;'! ,' I,.. . Althoughatrain wasrun- 

ningthiiii !■ ■■:'' . ullowed by ordinance,yet 

if the ilvi . . ■ , . I . . 1 1. i-.iii^e contributing to his 

death, ii;.;. ■: U . ■ ■ ! .\- P. Jiy.v. W>-i^b»k, U 



X 



liriulw 

"iUWt, I'l I i -: . I ■'"'■r in municipal corpora- 

tion ti> (li !;. .: !■■ I ■ ,, ■ , .i:'l.i.rj/,cs an ordinance pro- 

hihitiii!; i! ■ .1 ■ ■■■'!■.;■ lis limits, exceeding six 

miles !■*''" I'"|||' ' ■■ ■■ ■ ■■ ■ "■ '.".''''! ni. 113, 

2!K«. ir:tDii'i' ■ I i ..| more than six miles an 

hour, the riinniiiL,' . n :■ an hour, resulting in the 

death of ime wnuiL; . ; mulu' the injury willfnl or 

wanton, and remiir iin' . ..■,.|i,iin liiln'. I. '. H. K. v.Hel/ierinatan. 
83 III, BUI 

21fi7. ItiRKnws negligence to run a train through a town at a 
speed prohibited by liiw, and if drath of a person results therefrom 
the company will be liable, C. d- .'I, Jf. R. v. Ber.ker, 84 HI. 483. 

2IBS, Kncineer running his train In a city at twenty miles an 
hour, theiirdinanre liniiliiii; it In i-itfht, and seeing a switchman on or 
near the tiaek, uill tune n., rJi;hl I., ;i.sMiitie that he wiU get out of 
Ihe triirli ;ind avoid danger, as might be if 
11 .11 "Illy i-isht miles iin hour. L.S.I-M.8.R. 

I \<,\\rv.~in aliseiii'e of nrdinance. Running 

|i id, IS not of itself reckless or wanton disre- 

. 'ir a willful attempt to injure, where there 

' . ' I,,' \.l.:d-N. W. Hy., « ilradw. 571. 

-liile impOMes no restrictions on rail- 

1 ' ■ speed their trains may mn. If not 

'■. ti..;. iiiayadiipt such rate of speed as the; 

I lie reasiiiiably safe for its passengers and the 

'.AoWnwM, « lfradw.89; W.,St.L.d: P.R^.v. 
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-^^eikirk, 18 Bradw. 387; same case, 15 firadw. 172; C, R.l. d- P.Ry. 
^. €fivent, 18 Bradw. 404; C^ B. dk Q. R, R. v. Lee, 68 111. 576. 

2171. A railway company may run its trains at any speed it 
so that when taken in connection with the character of the 

its gTBdes, curves, &c., it appears not to increase the ordinary 
of travel. So long as the increased speed adds nothing to the 
and danger of the traveling public, the courts have no right to 
biterfera I^B,dt W. Ry, v. Hall, 106 111. 371. 

2172. Speed in the transit and punctuality in the arrival and con- 
XMctioHs of trains, is required and is lawful. Speed may be regulate^ 
\>y the companies to suit the times and places. Cd'M.R.R. v. 
J^atchin, 16 IlL 198. 

2178. Neolioenge in spked — depends on dnnimatances, A rate 
of speed that would be highly dangerous, or even reckless in a popu- 
lous city with mimerous street crossings, may not be hazardous in 
leaving a town, after reaching its sparsely settled suburbs . P., i>. d* E. 
Ry.y, Miller, 11 Bradw. 375. 

2174. A railway company must conform the speed of its trains to 
the safety of the public at all places in a city where persons have an 
equal right to travel with it. C, B, d- Q, R.R, v. Ikmyherty, 12 Brad. 

2175. Whether the rate of speed at the time a collision occurred, 
was dangerous and negligent, is a question of fact. W,, St.L. d' P, 
Ry. V. Hit:kit, 13 Bradw. 407. 

2176. Where a traveler at a highway crossing cannot sec the ap- 
proach of a train, owing to a deep cut or other cause, the company 
should run at a low rate of speed and give the statutory signals. C, 
B.dtQ,R,R. V. TripUtt, 38 lU. 482. 

2177. Whether a train which killed a cow was run at too groat a 
speed through a populous town, so as to amount to negligence, is a 
question of fact. 7'., P. & W. Ry, v. Foster, 43 111. 415. 

2178. It is great negligence in a railway company to run one of its 
fastest trains with unabate<l si>eed through a town, where persons are 
liable at all times to t)e upon its track; and if while so running, it 
injures a child, it will bt^ liable. C. d A, R. R, v. Ortyory, 58 IlL 220. 

2179. Running a freight train at a rapid .speed, down grade, at a 
dangerous crossing, without giving tlie sUitutory warning, is gross 
negugonce. 6\, B, dr Q. R. R, v. Payne, W III. 534. 

21H0. The speed of a train may be considered in connection with 
its location and that of a highway, and other surrounding circum- 
stances, on the question of negligence. /. ct iit. L, R, R. v. /Stables, 62 
IlL 313. 

2181. Cases in which the speed of the train nguri« on the question 
of liability for negligence. /. d- iSt. L, R. R, v. Ualhrtath, 63 III. 4»?; 
C. A N, W. Ry, V. Ryan, 70 111. 211 ; C, d A, R, R, v. Beaker, 76 111. 25; 
I. it fit. L, R. R, V. Piyton. 76 111. 340. 

2182. liailway company is guilty of gross negligence in running a 
train at the rate of ten miles an hour in a populous city, contrary to 
an oniinance thereof, espcriallv where then^ are many tracks, &c., to 
cross. P,, C, & St. L, Ry, v. Knutson, 69 III. 103. 

2188. The jury may consider all the circumstances and from them 
determine whether a train was run at an iniproi)er speed in reference 
to the safety of one killed. [, C, R. R, y, Crayin, 71 111. 177. 

2188a. DuK (JAKK OF PLAINTIFF— «oi <?avv/wc(l by great speed. 
The fact that a railway company violaUis the statute oy runnmg its 
trmbis at a speed prohibited by ordinance, does not relieve the plaintiff 
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seekiiiK to recover for a personal injury from the necessity of proTinsaK 
due cai'e. SI. L., A. <£- T. H. H.R. v. Andres, 16 Bradw. 292. 

21S4. Wliere animals at large conttaiy to law, are killed at a roac^ 
crosslDK, proof ttiat tlie train was running at an unreasooabte rate o~^ 
speeil, 18 not auffideut to autliorize a recovery. T., W,& W. Hv.^^~ 
Barlow, 71 III. WO. 

S18&. Company should ho regulate the .speed of its trains in crossin^c^ 

public highways and n'lve warning, 

of the danger, and a neglect to do s 
t. R. R. V. Hi/lmer, 72 111. 235, 

31S6. Running at prohibited r»te of speed In a populous city, 
gross negligence. .St. £, V. * T. H. R. R, v. Dunn, 78 111. 197. 

21S7. rt is the duty of a railway company to nin ita trains throu —^ 
a villagf at such a speed as to have them under control, even if th^ L-i n 
Is no ordinance on the auhjeet. V. d- A. R. R. v. Enul''. 84 III. 397. 

SlfiS. The Hpeed of a train approaching a highway crossing shoi:*/rf 
not be so great at the crossing as tu vender unavailing the warnine of 
it« bell or whistli-. '..'., Ji. <i- Q. R. R. v. Lee. 87 111. 4541 

■JIMt \ TiiiUv^iv iv.iiiiinDy lull-' n'ffiiliifi' th'' ^pi'.'ii r>t its trains in 
1-1 111 ^ .ill. I [III ''III ■ !i-i ■■.■.-■!■ II I'l vv ;i I: :!■:.'. r-i !■ I., I hi' safety of the 
|.: ■!;■.'■ '■■ I ■ ■■ i_ ■ , ■■ ■-, negligence or 

■■■■ ii:. I!. I- I . ■■■!.■■ I ■ : ;iinn Ls allowed 

t.H,n\. K |...; .. ■!■, rir. I.- ■i.--, i>i;r 1h.' ;. [ i, isii: iiL Wiibaxh Ry.v. 
Hr„/;.-..'M III. li";. 

2lftO. Thi; law prohibiting the running of trains at a greater speed 
than ten niihi* iin hour in cilieK, in not a lici'nsi' to run at anch speed 
in all eiiMi'n. In sunie plaicH within a nt\\ that wmM be a dangerous 
speed. 'J'hi' rail' i>r spenl inn ' r-iiiiV'iini In iiif --^ifiiv nf the puijlic at 
al! plan-Hill ileily rt'hne iiUi' hr , i.i- / 1, 

Slfll. Where a [ivr^oii i ■■ -uit,'. proof that 

the train W!W run at 5V1 mI |..,. u .t ivhistlc was 

sounded, and no lijrlit^ ... - 

that plaintin' was usiti 

ery. L., /I'.dr IT. /ij/. v, ^luinrf i. i>ii iii. nm. 

21W3. Whetlur agUi'ii r.ilinr .-)"id is itangerous or not, is to be 
determined by Die siiriiiiiiuljiiu iiicnuistiuu'i's, su.-h as the condi- 
tion of the track, fencing of the r.iad, &C. /.. 11- £• W . Ry. v. UalL 
UK) 111. :i71. 

21W;i. If an engineer drives liis engine at a negtiRent or high 
rate of S[ii.'ed wliieh uiateriallv eoiitribtites to an injury received mr 
him, he eiinnot recover, I.r. li. R. v. I'attfir'nin, m ill. (BO; same 

case, Wi III . asm, 

S134. Kv loKfsVK— oi'thiavt . In order to recover on the ground 

onlin'aric. .1' . '.'i-l'i' in'i imistbe 

Krh'nuii- ■. - :■■ . ■■ >\y.\. 

viola'l'ii.ii ■., .. ■■.. ,:,'.iLi-.' i.-t lid 

Rflfli/.i):: II,. 4J. 

SliMi. if the iluelaraUiin contains no averment that there was ■ 
city oniinanre regulating thu sjieed of trains at the place of the acci- 
dent, evitlence that the speed of the train was greater than that pre- 
S<:ribedby ordinaucc.is inaduLis.silile. I. (\R. R.v. Gn<lfTey,1\ ill. 
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the oidinanoe was in force by due publication, at the tiuie of the 
injury. C. A A. R, R. v. Englt. 76 111. 317. 

8198. An ordinance of a city limitinfr speed of trains to six milt's 
U& hour, is proper evidence to go to the jurv. on the question of ne^li- 
Senee. T., W. <t W. Ry. v. O'Connor, 77" 111. 3111. 

2199. Testimony showing how far a train of cars ran after strik- 
ing a person, is competent evidence to show that the train was 
running at a greater speed that allowed by ordinance of tlie city, and 
^ras not under proper control. Ptnn, Co. v. Conian, 101 111. It3. 

2900. Declaration informally drawn, held sutlicient to admit in 
evidence proof of an ordinance regulating the rate of speeil of a rail- 
way. L. S. d- M. S. R. R, V. O'Connor, 115 111. 254. 

^ 8201. iNSTttUCTiONS, wholly ignoring the question whether plain- 
tiff was injured in consequence of the negligent acts i>r omissions of 
<iuty are erroneous. 6'., B. d- Q, R. R, v. I>Cf>rak, 7 Jiratl. 555. 

8202. Instructions based on negligence of company in running? in 
disregard of onlinance and failure to give warnings/and the caiv of 
the deceased, are bad in excluding the rule of com[)arative negUgenet>. 
Sfikmidt V. C. d N. W. Ry,. 83 111. M^. 

8809. Failure of servants to olM»y orders no defense to comiwinv. 
/. d Ht. L. R. R. v. Peop/e, 91 111. 452 . 

3204. Dl'TY to KTor at all stations. S 25. Evorv rail- 
load coiporation Bhall cause its passenger trains to st<)]> u[m>u 
its arrival at each station, advertisotl hj' such corporation as 
a place for receiving and discharging i)assongers, ui)on and 
from such trains, a sufficient length of timo to rocc ivt* and lot 
off such passengers with safety: Provided^ all regular pas- 
senger trains shall stop a sufficient length of time at the rail- 
road station of county seats, to receive and l(»t «)ir j)ass<'ngers 
with safety. [ As amended by Laws of \XJ\), p. iJ2r). AiimmkI- 
ment is original secticm with proviso adde<l. K. S. ISST. p. 
1018, g 88; S A C, p. 1043, g 88; Cothran, p. II 58, g 71. | 

SS(K>. iSropriNO AT station <:ALLKr) you in tkkkt. KjiilwMv 
companies may have p}i.ss(?nffer trains that stop only at the piiiiiM|ial 
stations. They may also run freight trains which only stop at crrtain 
stations for fnel and water, or at such other stations as the tiansitor 
tation of stock or freight mav nuiuire. f\ d- A. II. H. v. l{nmi,,ifth^ :,:{ 
III. 510. 

2206. They may exclude all passenp:<Ts fn>ni such frei;,'ht trains. 
or <mly c^rry them to the places at which they arc accustonicd to sti»p. 
TakinK np passenger's ticket does not amount to a cniitrad to stop 
train at his station. //;. 

S207. If i»assenger guilty of want of ordinary care in leaping from 
train while being carried beyond his station, he cannot rcco\cr I'nr a 
penumal injury, although the conductor may have given his opinion 
that he might get oft safely. Ih. 

S30H. Sa^ik — timt' for {/rttt'nf/ off'. Keasonahle tiiiw must l»e 
alloweil for iiassengers, whethiT ohi or young, ti) ali^^ht in Nafety. 
Liability for an injury cause<l by want ol* time to get oil". 7'., \\\ a- 
W. Ry. V. Rufifhhy, 54 111. VX 

S209. Where train stops at station a rea.s()nal»letimc for pjissengers 
to ^t olT, and a passenger n(>glects to get otl until train starts, when 
he attempts on his own motion to get ofT and is kilkHl, and no negli- 
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s^riiL't? on the part of thi=- company is shown, no recovery can be had. 
/. ' ■. R. R, V. .>:.:«.../*. 54 lU. 133. 

2210. I'arryinj a pi.-.'^nger beyond his station without giving him 
a ivas.i-.iiMr ':pp««rtiinitv i.f Iraviiiijr the train, ^ives him a right of 
action i r .liii.a^^*^. I. *.. R. R.y. Ablt, 59 111. 131: O. d- M. Ry.y. 
^Tr'.TM'i. T'* r.I. '»>. 1*4. 

2211. «'iiNTKir.L'TOF.Y N'EttLitiENCE. If passengeT whUe being ctf- 
rie^i beT.»n«i his >:ati-«ri a^^aLnst his will, leaps from the train while in 
rapl'l nV'tioii. «»r litrexpts to cet «»ff under such circumstances as to 
makr- :;:■■ a.-t ■iiii^'-r^is. :i»f •.^ahiiot r»^*over for an injury received in 
siioii atteiLii':. A'''>.\ if ai^t i5 apparently safe and free from appear- 
ance of lai^^er. /. ' ■. R.R, v. AbU, 59 IlL 131. 

2212 LiAPiLiTY — /'> f ■ fZ rni inj bryuml stiition. Where a freight 
train w.u- ::i :h- :.:.■. -i: "i i.arryiiig passengers to a certain station, and 
liefcr- ::.r- o ':ii.'^:iy ii I'l ruiiilr- any ilifferent rule or regulation in this 
rtspn.1, :hr :';:i:r.: :T p iri.iiJL'^-ii a ticket for such station, but was in- 
ti^riufi iy thr- ..:•:. ii-.-ior tiiat he would not stop at such station. and 
ail', i Mil I hiiLi t" t.vK" pa>sairf with another t^xtra train, to which heap- 
piit-ii iii.ii wiL-i rr-:::.-r.: pa.-iaij»*.aa«i the plaintiff ent«fred the tirst train, 
iiU'T-.'.i'.r.:: the 1 1'lAl'iot-'r -ii the taints, and was by it carried to thf 
next 5tat;'^:i 1h yi-.l tii»- .iir name«l in his ticket: Utld^ that the com- 
\\\i\\ wa^ liiiil- :•• t:ie p'.;i;ntirT in compensator}- damages. C^R.l. 
it- r. R. /":. V. /■'/,* '.r -. »W 111. 152. 

221S. I.IAIUI-ITY Ki»K N«'T SToPPINC. TO TAKE ON PASSKNGER. 

li a railway i I'Tr.pany wronirt'ully tails to stop at a station to take on 
a p:4ss»-i;j^r-r'. h'* will \*^ entitleil to recover nominal and such actual 
ilani.u:»* ii> :»'■ 'i^:i^' >ll^t;li:l h\ reiks«.»n of the delay. I,,B, d- W.R^.y. 
B(rn<K,'A li:. ^M 

2214 *. Ar.uYiNrr r.KT<»M» statimx. Company liable for dam- 
act-> I'^r i\ir:y:ni: p.iss--i:^»-r acraiust his will beyond his station, by 
ih »: a :t ' ' r i i ::^ ':::■.. a '1 a :: «.>■ t-.- ^♦-t off . I, f\ R. R. v. Cha m bcrs. 71 
111. :.l'.*. 

221.%. If ra-s- T.::vr iiiitl^-r th*- apprehension that he is beingcarried 
bcvi-riii lis ^lav. 'I'., l-ap- iruiu tli»- train in motion under such oircum- 
suiiiri s as :■■ v-.-ikr his ari prolmi-iy liangerous. he cannot recover. R 

2210. r.v-.-i' ..: r ha? :.' ri:;ht tn ;4:t>-mpt to ijet off a train whilHin 
motion, an I :: :.' "ivii s-i withi^ut the knowletlge or direction of anr 
euiplovt' 1^' i'\- I' ''u^viny. he nmst I tear the conse<iuences. O.d-M. 
R'.. \. '>■'.■■::' ■ . T> 111. r^'^. 

22 1 T . W i . r- r . a pa - .<.. n ::• r w 1 1 i It- a.-U-»- p. i s car ried l>ey ond his station 
anil wh»-:i i':\- *t\\::\ arr:\'-^ at a bridjre where it sl<»ps to take on 
water. Jir- iT'!-^ -p aJi«l «irh«'5:: any ailvii-e from any one connectrtl 
with tV.«- •-'::■. jav.y. jv* •'»'it »^f the oar in a dark nii^ht. and lindingno 
laakriiiav. \ \: •■:: i.> f'-'^t to rearh the plat form, and there being none 
ihiT*', \v;.'*:i ::.•■ :.a::; sa\*- a .'t.-rk. which piillt'd l>oth feet off the car 
and lie r«ll t: r-- ;j:; i:.»- i ;i'ii:»- an«l was injured: H*M, that his neffli- 
^rence was si;rl; as t«' bar a ren-vtiy. /. r. R. R,r, fi r«-f/i. Ml IlL W. 

221^. If a pa-Sfr.LT' T i-* neirli^ently carriM past his station. thu 
will n-'t 'i-itiiv ) :•:'. i!i n-»il>'*ssly »-xi»«»sing hinist'lf to danger, and hjs 
injnrv iu ir-TrTU' Tt tr.i:n wlnlV in nn>tion. i>r up««n a high bridee. i* 
ti»i r\?;iii«tt' t" it' no'VrD-vi m an a4.*tion for the negligence of the 
CMnipaiLV. /. ' . R. /:. v. fr/-/«. >1 111. 19. 

22ll». V"..' :a*t t'.at a j^i.->enser is in danger of being carried p»t 
his sta::--:.. will :.■ * r.\<\:y luni in getting off while the train tf in 
ni"»t'.'»ii. tT ii::pr;;-!»!\tly txpnsmir hini.sell to danger. If ho does so 
and is in^LHil. Ji»' rann'i't r^-cover lor the same. /. C H. R, v. Mi* 
bi 111. 5'.*v 
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8220. If train fails to stop at passenger station, it furnishes no 
sxcnse for passenger to leap from the train some three miles beyond, 
irhile the train is running at the rate of fifteen miles an hour, and if he 
Ices so and is injured, he cannot recover. He should have remained 
>a train, and sued for damages for being carried beyond his proper 
itation. Dougherty v. C,,B, <&Q, R.R.,m lU. 467. 

2221 . Passenger having ample time to get aboard train who.waits 
intil it starts, and is injured in attempting to get on, has no cause of 
iction for his injury. C. <& N. W. v. Scales, 90 111. 586. 

2222. It may be true, that alighting from a train of cars while in 
notion is negligence, where the railway company is not in fault, and 
iie train has considerable speed, but it is not necessarily true when it 
B a question of comparative negligence. C. dk A. R. R,y. Bonifleld, 
lOi iL. 223. 

222S. It is the duty of every railroad company to cause its pas- 
lenger trains to stop at each station advertised as a place for receiving 
inddischarging passengers, a suiricient time to receive and let off pas- 
lengers with safety, and to provide a reasonably safe way of reaching 
ind departing from their cars at all usual stations^ and it is the duty 
>f passengers to exercise ordinary care in attempting to take passage 
m raUway cars. W\ St.L.d-P. Ry.\. Rector, 104 111. 296. 

2224. The act of 1879 requiring all passenger trains to stop at 
county seats long enough to take and discharge passen^rs, is not a 
regulation of tri^r-state commerce. It is a proper exercise of police 
power and is a valid law. C.i& A.R. R.y. Peo2)l€, 105 lU. 657. 

2225. Regular express train not stopping at all intermediate sta- 
tions is a regular passenger train within the meaning of the statute, 
Bxid must stop at county seats. 76. 

2226. Liability for injury caused by starting car suddenly. C, 
B. * Q. R, R. V. Hazzard, 26 111. 373; C, & W. i. Ry, v. Binyenhtimer, 
116 HI. 226. 

2227. Liability of street railway company for suddenly starting 
cars while passengers getting on or off. Ch, W. Bio. Ry. v. MillSj 91 
IlL 39; Ch. C. Ry, v. Mum/ord, 97 III. 560. 

222H. Stopping at county seat. Where a railroad is built to a 
town, as required by its charter, and a depot is established at the end 
of Its line within such town, which is a county scat, the company 
operating such road will have no discretion as to which of its passen- 
ger trains shall atop there and which shall not, as it would have, within 
certain reasonable limitations, if such town was not a county seat, l)ut 
all its passen^r trains must stop at such place. It is not suHicient 
that all its trains may stop at a new depot located at a junction with 
another road, a quarter of a mile beyond the corporate limits of such 
town. People v. L. <& N, R. R,, 120 lU. 48. 

2239. Bbakeman on passenger cars. § 26. No railroad 
corporation shall run or permit to be run upon its railroad 
any train of cars moved by steam power, for the transporta- 
tion of p€issengers, unless there is placed upon the train one 
troBty and skillful brakeman for every two cars in the train, 
or unless the brakes are efficiently operated by power applied 
from the locomotive. [R. S. 1887, p. 1018, § 89; S. & C, p. 
1943, § 89; Cothran, p. 1158, § 75.] 

2280. If a brakeman is injured by reason of the nut on a brake 
being gone, of which he had no knowledge, he will not be guilty of 
eontributory negligenca Ch. d- B, IlL R. R. v. Hagar, 11 Bradw. 496. 



2ft>i Railroads, Warehouses, 



ff:n. I: fellow ^i'Tvants of a hrakeinan neglect to discover lud 
r*^I-=jrt •ir:.:*^-r:ve bruk^?. Jicl hv is killird through such defect, no reoov- 
•.-ry 'Mri or: haii. '.". d- J. ^. //. v. Bt'n'jonitr, 11 Hrad. 516. 

22:Ji. U'h-TFP a brak»-maii was kille^l l>y a defect in the brake, the 
mil v.hii.h k»:|it th«; wr.rri In its piai*e on tlie uprigjit shaft. htviM 
h^'MUi-: \--."t<t\ aiiil ir* i\ir t-ifiTt i'» work th<? brake, the wheel itiraeoff 
and th»- iiriv-as^^l wfi.s tiirowa to the jjroiind: IlthL that it was the 
duty of tfi'- "^rak^-riidn In 3^ that the brake was in a tit condition for 
use' and tli** '•••rui'anv was not to suffer for his neglect of duty. /.C 
R. li. V. Jkw-IL 4»'. lii- ift*. 

22:}:). To run a train of six or eight cars without a tirakeman, is 
jjr-jss n»-arliK*'nce. > t a failure to apply lirakos on signal of danger hj 
fr-ngi I i«**T implies gruss ii*-glig»'nce. 7*.. U'. dr U'. /^^. v. McUinnU.ll 
111. »4r,. 

2234. Bkake.m.\n on freight cars. §27. No railroad 
corpora ti< ^11 slmll run or permit to be run upon its railroad 
any train of cars, fur the trausportfttiou of merchandise or 
other freight, without a giKxl and sufficient brake attaclieJto 
the rear or hindmost car of the train, and a trusty and skill- 
ful brakesman stationed u|)ou said car, unless the brakes are 
eiKcientlv operated bv piiwer applied from the locomotiTe. 
[U. S. LSS7, p. lOlS, §1)0; S. k C, p. 11)43, § 1)0; Cothramp. 
115S, g 70. ] 

2235. Damagp:s — penalty, g 28. If any railroad corpo- 
ration sludl vif»late any of the provi.sions of the three preced- 
ing sections, it shall be liable to the person aggrieved for all 
damages done to j)erson or ])roperty by reason thereof, with 
costs of suit; and in addition then^to, said corporation shall 
forfeit the sum of not less than 8100 nor more than $500, for 
each ofT(?nso, to be recovered in an action of debt, in the imme 
of th<3 people of tlie state of Illinois, for the use of any i»or- 
son aggrieved, before any court of competent jurisdicti'^n. 
[ II. S. 1887, p. 1018, § 1)1; S. & C, p. 1943, § 91; Cothran, p. 
iir)8, g 77. 1 

2230. Chk(^ks ou receipts for raooage. §29. Ever}' 
railroad corporation, when requested, shall give checks or 
receii)ts to passengers for their ordinary baggage, when Je- 
livored for transportation on any passenger train, which bag- 
gage shall, in no case, exceed one hundred pounds in weight 
for each passt^ngcir, and shall deliver such baggage t<) any 
j)ass('ng(M- ui)on the surrender of such checks or receipts. 
Any such c(>rp«>ration willfully refusing to comply with the 
n'lpiirt'ments of this s(*,ction, shall pay a fine of not less than 
J*10 nnr more than .^100, which may l>e recovered before any 
<!ourt of competent jurisdiction, in an action of debt, in th** 
name of tin* iHM)ple of the state of Illinois, for the use of th<* 
piTson aggriovetl: Provided , that no passenger shall 1)6 en- 
titled to rec«»iv(^ checks or receipts for any baggage unlesshe 
shall have paid or tendered the lawful rate of fare for his 
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K)rtation to the proper agent for such corporation. [R. 
7, p. 1018, § 92; S. & C, p. 1943, § 92; Cothran, p. 1158, 

Check as kvidence. In an action for lost bafi^gage, a 
plated check was given in evidence, and a witness, a baggage- 
of the defendant, testified tliat nickel plated checks had never 
)cd on through baggage to his knowledge, and was then asked 
ir his position was such that he would have known, if they liad 
\ used: Htld^ that the question was pi-oper. L.iS. & M. S,Ry. 
yen. 12 Bradw. 059. 

Where a baggagemaster, having testitied that a particular 
' check was alone available to carry biiggage between two des- 
l stations, was asked to state whether it was possible for the 
leld by the plaintiff to have been used in the usual course of 
is: Held, that the quastion was competent. lb. 

Carrier by receiving passenger's baggage becomes immedi- 
esponsible for its safe; delivery at its destination. \Voo<Lt v. 
13 111. 74(5. 

He is n»sponsible for the baggage of a passenger the same 
nmon carrier of goods. He can only excuse himself for non- 
f by showing loss by the act of God or the public enemy . lb, 

. His responsibility commenc(*s when the baggage is delivered 
or his agent, and prepayment of fare is not necessary to charge 
r its loss. His compensation is included in the passenger 
lb. 

. A passenger's baggage may include a reasonable sum of 
for traveling exp<»nses and such articles of necessity and con- 
.•e as are usually carrit^d by passengers for peraonal use, com- 
struction, amusement or protection. It may include a pocket 
nd a pair of dueling pistols, not carried as merchandise. lb. 

Common carrier not liable for the loss of money pricked 
other goods in a box in such way as to mislead and deceive the 

If to be held liable, he should be informed of the contents. 
. R, K, v. Thompson, 19 111. 578. 

. liailway corporation will not be liable for lost baggage, un- 
s shown to have been in its i>ossession, or it has contracted in 
ay to transport it. J/.,aS*. ifr N . IiuL R. R. v. Meyre^, 21 111. 

In an action for lost baggage, it is proper to instruct that a 
ymaybe had for such articU^s of ntM.*essity and convenience as 
fers usually carry for their personal u.se, comfort, instruction, 
nent and protection, having leganl to tht» length and object of 
)urneys. Parmihf v. Fi.srhar, 22 111. 212. 

The delivery of a baggage check, is 2)rim(i fad a evidence 
e company has th«* baggage. A revolver inclu«l(Hl in personal 
. Ihi els V. J/., 6^ . a- iV . Ind . n. R., 22 1 11, 278 . 

. A reasonable amount of bank bills may be carrinl in a 
and their value recoveretl as lost l)aggagl^ 7. (\ R. R. v. (.ojh*^ 
I 111. 332. 

Declaration neinl not aver the plaintill" was a pa^smger to 
)roof of that fju;t, which may Ih» shown by th(» possession of 
gage check and ticket, or by the check alone, if such checks 
given until the passeuj^^er tickets are shown. lb. 

Uailway company selling through tickets over its own and 
)a4ls, is liable for the safety of passengers and baggage to the 
f destination . lb. 



iill r:Axri-r- :-.r_*:.:r:» .^ ?.::: im-ii-rs ii- *;:»r --ossarr foraper- 

±f5i 7"-- ."«— -r. -^I'l iZ'irr I::- jrr^rrj^r -f '-ariag baggage 
:."i.--;«..---L :--*»--: T. v.- i.iz.'ii ■" :.i-T wv-z.: .; a r^lway cuiuptDy. 
LT-'-r'-ii i-T--." .-"*'■ -^-7 L-.i .r^'TT -^ LA^:l-ii. .* z'^iiliy •' fr^ud, which 
r*->.i.i--- ::.r :-.v."::l:.- ir l — i.:..:77 ia .::zii,':-*':arnTr for a loss. Ih.: 

J/ '- ii. .-.. - .:•••. n :_.i+?. 

Tta n- : r. - :,*i: i - . r i iiii-r': :-:l i-i^ :hr carrviM of the pas- 
ftrii^-r: ::i*rirr ii 1 u.- r-nj- ign.r- - .: :L- ::okri 'by "the railroad 
.-»:..j^r.T. > i.1 >:i_:.r-.:-i i*i.i: '^r ..-L-riii zivri, for die baggage is 
-i -ii..T - - • - /■ • ci- j=, ■', ji. f^. T. ^j,-,-', .'2 111. <l. 

ti^. ''V:.-:- i :**.**-c^rr^ :::iT': Tr-:r.lr> i:::. :«;. travel ovt-r liiffer- 
e-t L:r.— f : !i.: :•; z> i— »:- i".: ■ r_ ii. i :■ "s^-ii-.t Li's . ^ajsiii:*' is ohecked 
i%i\ f "..-- ..:.— .-r':- -ZTi-r-.r ::.- Til:=::T :f :r.r tii^itr?^ tach o^mpany 
i:.v -a:, -i^ !• ->r-iv. r. tr-r sijrwTr L.iv .m.:::^. wi!! f*- liable to the 
TA-r: f :: ::=" :>^. ' . d- ri. I. R. R, t. jFj^t;.. 52 lU. M. 

±i.V*. A C:..:-3j:- rr>irr. •»!: wrnt irit-.- ih-^ r"»;nmtry in iiuest of 
!/;:>:. ?•. .*:.: :-. :-'.« V-rj if i r^ilr.;^.: ..i:L-vir.y th*? val'.ieof two revol- 
ver--, n:.,- li .::.rr :r..r.j'?. "^i::L h- ola:?."cti wrr*- in the trunk as a 
part -..f hi- iii^-.-airr. ■* r.i^i. W3.i l v. : y it'- .^ nij^r.y : ITt/t/. with due 
r^var-i t- ::.- r.a' ii"? anl •.*':i. i::: r. is. iifr •"•' t:.e p<i*&fnger, more than 
or;»r r^vi-lTr." vra^ Lo: ri=-.\5*«::a:. Iv Le«.^-ssar\" f'.»r his personal use and 
p.-ot^.tior.. ';• . /^. /. ii- P. R. R/'i. ' ' . V.>4.v'c6 liL 212. 

2256. Wr.r:- pliir.tiff ^lifs ^ i-rs..irial baz2aA:e merchandise to be 
!l.■^*r'i in h:7» :rade. wh:«h in n*.' ^ii^ is cai»aMe"of lieiug considered 
rz-r-^nit] vt^^^jr. 'h- •■.'::*i^:.y L.-t Lavinir notictr of the contents will 
b*r nriea"*:*! ::■ :■- :Lr:: li.i' ilitv as a ooruTn.^ii carrier. JI. s. dr S.M. 
n. R. y.O^tni,:/-, Hi. i-.^i. 

2257. Wi.-r'r tr.- pas-rLs-r leavrs his ba&TGra^e in chann* of theiar- 
ri»ri. th»: li.iMlity of t:.- l:i:t»rr will not bechani^x^l tu that <.»f ware- 
hou-*-iiiari. lii.til th- i»as:^a?e!s 5t«»reU in a safe and secure wan'hoiue. 
If plai.-*il iii an ir-vrtjur*^ r-.-^in and is there stolen, the cnnipany will be 
lialilea-ii r-arrier an'i nut as a warelnmsenian. liartftohmew^.^t, 

/.., /. ct- r: n, r., 53 m. 227. 

225**. Wh»-r»' l'a;rsfaj:^- aft«-r n-iichintr its destination, is not for any 
*-aiisi: delivt-rrtl t'» the passenger or his agent, it is the duty of the com 
pany to dt*jK>sit it in tht-ir ttawJi*?*? room, when their liability is 
eliaiiir^^l to that of warehovisemen. f.\,R. I.dr P, R. R. v. Fain-lougK 
Tyl 111. hft). 

2250. Kail way company not liable for loss by fire of costly jewelry 
che<-ked in a truiik as ordinary ba^rjfajfe. unless it was guilty of gross 
M»-jfIigenc»*. Tin* fraud of i»a^seiiper releases the carrier of his extra- 
ordinary liability. M. C. R. R. v. Cnrrotn, 73 111. 34«. 

22<M>. Canii-r of passengers is not bound to inquire as to the con- 
tents of a trunk deliverf<l to it as ordinary l)aggag«», such as travelers 
usually carry, even if the same is of considerable weight, but may 
H'ly hi'mim tlii- n-piesi-ntations, arising by implication, that it fi.>ntain5 
notliing iiion* than su'^'h baggage, il. V. R. R. v. Carrotr, 73 111. •♦4^- 

22«il. < )wn<Ts of sli-<*ping cars, are not carriers, and cannot beheld 
liahlc as smli for pro[MTtv lost bv or stolen from hxlger^ while on 
llieir lais. l*ullmmi Palart (Uir Cn. v. *S//i/</*, 73 HI. m\ 

22<>2. A sar(|iic and mutT and silver napkin rings, cannot be Aid 
to constituU* any part of a genth^man's traveling Uiggage, and no i^ 
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oTery can be had for their value in case of a loss. C, R. I,<& P,R. 
I. v.J?oyoc, 73111. 510. 

2268. The carrier's strict liability for baggage continues until the 
wner has had a reasonable time and opportunity to come and take 
le same away. If not called for in a reasonable time, it may be 
tored in a secure warehouse, and the liability as carrier will cease and 
lat of warehouseman attach. lb, 

22M. What is a reasonable time and opportunity to call for bag- 
age is a mixed question of law and fact, depending greatly upon the 
eculiar facts of each case; but where the facts are undisputed, it is 
orely a question of law. Ih, 

2265. Unless the carrier is at fault, the passenger cannot, for pur- 
oses of Ms own convenience, or by reason of any inevitable accident 
> himself, be permitted to extend the strict liability incident to a 
ommon carrier in respect to baggage after it has reached its destina- 
ion. 76. 

2266. The delivery of a baggage cheek to a passenger is prima 
acie evidence that the carrier has received the baggage it represents. 
n6h evidence may be overcome by proof to the contrary; but the 
arden of proof is upon the carrier to show a non-delivery. 6'., R. I. 
Ir P. JR. «. V. Clayton, 78 111. 616. 

2267. It ip immaterial when baggage comes to the possession of 
he carrier, whether at the time the check is issued, or at a subsequent 
Lme. In either case its liability as an insurer becomes fixed in case 
f a loss. C, R, I. d- P. R. R, v. Claytan, 78 III. 616. 

2268. Where a railway company received a passenger's check for 
laggage which had not then arnved by another road, and gave its own 
heck for the same, and it appeared that it surrendered the passen- 
ger's first check to the other railway company, it was held that tlus 
raa sufficient, in the absence of proof to the contrarv, to show that 
lie baggage was received by the company so surrendering the first 
iheck. lb. 

2269. Where the carrier has taken the baggage to its destination, 
f not called for. it should be stored in a safe and secure warehouse. 
U. L.d: C. R.R.y, Hardway, 17 Bradw. 321. 

2270. A passenger's trunk was carried to its destination, aud not 
)eing called for, was fplaced over night by the carrier in the ladies' 
iraitlng room, which was broken into and the contents of the trunk 
stolen: Held, that the company was liable for the contents, except as 
4> 910 for a silk quilt, that not being baggage. M. 

2271. Railway company is an insurer of baggage until its arrival 
ind discharge at the place of destination, and until the owner has had 
reasonable time and opportunity to claim and take it away. If not 
adled for in a reasonaole time it may be storiKl in a safe warehouse, 
tnd the liability of carrier ceases and that of warehouseman attaches . 
C. A A. R,R, v. Addizoat, 17 Bradw. 632. 

2272. The reasonable time to apply for baggage transported on the 
nme train with the passenger, is directly after its arrival and transfer 
k> the platform, making due allowance for the confusion occasioned 
9y the arrival and departure of the train and fur the delay caused by 
\he crowd on the platform. lb. 

2278. The passenger should not prolong the strict liability of the 
mrrier anvlon^r than is nece,ssary under the circumstances. If 
informed that his l)aggage has not arriveil and he gives no directions, 
no notice of its arrival can be given and he should in(iuire again in a 
reasonable time. Id, 

2274. BAaoAQE smashing. §30. Any person employed 
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by a rr»ilro?^«.l o*tj»i ration in this state, vho shnll willfully, 
Ohrclt^rly .-r !.ri:'iii:»-!2Tly l-r^ak. injure or destroy any 
l»:ii:i:?igt-. shrill be li:il>le f-r the amount of daiunge to the 
owiii-r tht-rt-.'f, :u:d niuy be arresteil, and, on conviction Imj- 
fore a justice * -f the j»erioe. be tiueil in any sum not exceeJ- 
ini: S2>V. :i!i<l h'-lJ in oustixly or contineil in the county jail 
until >iu-h tiiir >h\ll he pmid: ProritUul, that the remetly 
hereby iriven :ii:ai:i<t .such em]»love shall not lessen the lia- 
bilitv'.f such V>riv .ration. [R. S. 1SS7. p. 1018, § 93; S. k 
C. i'.. lv»44, § \^: Cothran. p. ll.:)',». § 7*.». See Crim. Ci)de, 
Ch. S> ;J24-3:] 

i2i.%. E-TE. TING PASSKNGER — AT WHAT PLACES AND FOK 

WHAT rAisF.. >: ^51. If any passenger on any railroad car or 
train shrill refuse, upon reasi»nable demand, to pay his lawful 
fare or sh:ill. ujk»u such car or train, use abusive, threaten- 
inir, vulvar, «»i>scene, or pn^fane lan*:uage thereon- or shall 
so conduct himself :is to make his presence i»flFeusive or 
unsafe to passen^vrs thereon, it shall be lawful for the ci)U- 
iluctor of the train to remove, or cause to be removed, such 
passenger from the train at any retj^ular station; but if such 
o>ndui'tor shall use. cause or ]>ermit to l)e used unreasonable 
force or vii»lence, he shall be liable for all damages to the 
person injured thereby: /Vor/c /<•(/, that the recovery ami 
satisfactii»n of damages, under the provisions of this section, 
shall nv»t K'ssen thr' liability i»f, or the amount of the daniagfs 
that such corporation mav be liabh^ to, for such acts. [K. S. 
lss7. p. Idls, ;s \\^: S. \-'C., p. 1044, § 94; Cothran, p. IIW. 

22T<>. I'l.ACK OK Kxm.^iON. Tht» nilt* tliat a passi»njrtT cannnt l«e 
exprlli^l iii»!n thf I rain fxoi'pt at a n*i:ular station, <1»k.'s not apply in 
all case;. Wlirn- a pa^MMiirrr lias Ihtm mu'ecxpclltHl at a regular sta- 
tion ami »»n tin- siaiiin;: ol the train airaiu li^ainnl tm tht* sann*. hf will 
ni»l Ik" tMitith'il t«» thf sanif ciMisidiTalion. as if Jic hail not ouw Urii 
f\p«'llc«l. '■.. li. a- v- A' A'. V. ii'i/tr. I IJnuiw. 472. 

2277. Tin" mil* iiiHiiriniT a tirkft i»r full fare from jiassfnjrt're, is a 
n'a-^i»nal»l»' mu', ami nt rt-ssarv lo the projuT transaction of buMntss. 

N/. /.. a- f\ i: /;. v. / V',/..//. \:\ WrMw. 5sr». 

2-7**. !'» ii\aii of a naucitl rat*' of fan* to a place anti return, the 
pa^iM ii^rer inusi pn»cure a sinrial lirktt. Attempting to ride at such 
n-ilurnl rat" w ithont lii-ket. passenger may Ik; pat olT. .S7. L. il* ''. Z^- 
A*. V. './//•'.'', IX Hrailw. .>.">. 

227J>. A liii>)-an<l l"»nirht a non-transferable I, uKi niih* tiekrl an«I 
toM tip- aiT'iit :<i i>--ue it tn •• K. Hannennan," antl theap»nt Mippn«inL' 
it N\a- iiit(n»!i"l f««r a man. inserieil "Mr." hefore the nam*-, .ni'l tin* 
lick.'t was pn-^t-ntril l»y tlin husham! to i»ay his wife's fan*, lie sta'imr 
at the tim.- til the eoniluetor tluit it was liou^rht for his wife "KlsJi." 
ami the i'iii:'hiei-»r rtiii'-eii to reeeive the tieket. an«! niK»n refusil ti' 
pay laie. p-ii h* r nil at the n«xt station usinjj no nnneo'ssarv i-^riv: 
//•/'/. tha! till- wile 'nnlil not r<MOver fi>r her expulsion. '". a*.V. ft- 
/»'/;. V. II-- .'11' I im- II. \'i llrailw. 1<"0. 

22sO. Implieti eoiiiraet that passi*nger shall be humanely tn*attfd. 
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nd not assaulted or maltreated by servants of railway company, 
nd it will be liable for breach of such contract. C, R, I. <& P. By, v. 
Barrett, 16 Bradw. 17. 

2281. While the carrier may rescind the contract of carriage for 
ertain misconduct of the passenger, the penalty for such misconduct 
Qust not be enforced unreasonably or oppressively. If unnecessary 
orce is iised inflicting unnecessary damage, the company will be lia- 
»le. /&. 

2282. Assault and battery. The use of mere words by a pas- 
enger to a conductor, will not justify an assault and battery of the 
assenger by the conductor, or relieve the company from liability for 
he same. Cogyiiis v. C.ds A. R, R,, 18 Bradw. 620. 

2288. Pa.ssengers who neglect to purchase tickets at stations before 
nibarking on cars, may be charged additional fare, if proper conveni- 
nces and facilities are furnished them for procuring tickets. C, B, 
'c Q. R, R, V. Parks, 18 111. 460. 

2284. If a passenger pays fare only from one station to another, 
rithout a ticket, he mav be compelled to pay an extra charge at each 
tation. (;., B. & Q, R. R, v. Parks, 18 III. 460. 

2285. Expulsion. If a passenger refuses to pay the fare required 
y the tariff of the company, he may be ejected from the cars at any 
egular station, but not elsewhere. 6'., B. d- Q. R, R. v. Parks, 18 
if 460. 

2280. The company must furnish proper facilities for procuring 
Ickets, if it intends to charge extra fare, when tickets are not pro- 
ured. If a ticket is applied for and not furnished, that fact may be 
bown by the station agent, and his certiticate of it should be evidence 
D the conductor of the fact. St. L., A. d- Ch. R. R. v. Dalby, 19 lU. 353. 

2287. If a passenger refuses to pay his fare, the conductor may 
awfully put him off the train at a proper place; but when he does not 
efuse to pay the fare he is legally bound to pay, his removal from the 
ars by the cond:ictor, is unlawful, and trespass lies for an assault and 
•attery. 76. 

2288. A passenger offered a ticket which was void by reason of hav- 
Qg a hole punched through it, and refusing to pay fare, was ejected 
rom the car, three or four miles from a station, without any aggra- 
vating circumstances: Held. (I) that attempting to use such a ticket 
rithout explaining how he obtained it was evidence of wrong on his 
•art; (2) that the company had the right to eject him, but only at a 
tation; (3) that his attempt to impose on the company must mitigate 
he damages, and (4) that 81,000 was excessive. T, H., A. d- St. L. 
t R. V. Vanatta, 21 lU. 188. 

2289. Where a passenger refuses to pay his fare, he may be ejected 
rom the cars at any regular station but not elsewhere. If put off at 
ny place other than a station, he will be entitled to at least nominal 
amages, but whether more, depends on the circumstances. C. <£• A. 
t R, v. Roberts, 40 lU. 503. 

2290. A passenger wantonly refusing to pay fare was ejected by 
he conductor at a place two miles from any station, but in a manner 
ree from indignity toward him, who was subjected to no other injury 
ban being obliged to walk to the station : Held, that a verdict for 
(450 damages was excessive. 76. 

2291. Expulsion— /r«ni of ticket. Where a railway company 
arries passengers on a freight train, and in such cases, requires tir:kets 
be purchased before entering the train, and a passenger disregards 
he rule, he can only be expelled at a regular station. /. C. R. R. v. 
\utUm, 42 lU. 438. 

-19 
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iuustantially tbe same offense apainst the rights of the coroiiany, and 
the penalty for one U no '.-nt^U'r tlian for the other. Id. 

2393. Where a in--. ■■.■ ■ i ■ ■ -.■ the departure of the train, web 
informed of the itili ■ ■ 1 •: t<j be purchased before entering 

thu train, aotllie il.i ■. ■ .. i ,;. ihem.but the office was closed, 

and then entered 11 ii' 1 1 ::iii hk. oiiiriil to pay his fare to the conductor, 
which was refused, arid in- iv^is e.\ jir lied from the train at a place other 
than a regular station: Heli/. that tlie company was liable. lb. 

22M. Office orKX von tickets. Uffice should be kept open for 
tlie sale of tieket.'i for a reasonalile time before the departure of each 
t j'.'ii .'III iL|> i" Hie time lixeil by its published rules for its departure^ 
!!■ ' ■■ .1 ;.:i lime ijf aLtUiii departure. Ht. L.,A.&T. H. R. R. 

--')'< ' "' !' niv liDund to furnish a convenient and accessible plac^^ 
U.I ill.- ^,.11- i.i u. liet.-i ;iii(i afford ii n-asoiiable opportunity to purchn^^ 
tliciii. ;tnd parties \vlio vvjM iii>i nv[ii] themselves of It, must pay tt».«i 
oxtra fare, or, on reriis:il. !"■ I'jcriiil from the train, lb. 

22WO. While Ihf riu'lil m n Kiiluav company to discriminate in its 
fare, betwpf n thoM' jmn lusinir iiekt'tMand those who do not. is ju.^1 
and I'eaaouaUle, still smli riirlit liriiinds on the fact that a reasonatile 
opportunity ha^ bi'i'ii iriviii lo nhtaiu tickets at the lowest rate, ^t 
L.,A. d- r.'ll. Ii- Ii. V, s.,„th. 4:i III. iTfi. 

2'2'.i;. Kmi i.-ins FKnM fiiKji^iiT TRAIN. Hail Way company h»ld- 
\::i i-.-' ■! I.: I .:■ ;i ciiiTicr of passengers by a freight train, has no 
!i i ■ I'll a passeuger therefrom without cause, than from 

:i . 1. ■■ j.rtrain. C.& A. R. H.y. Fhtay,i'il\\.-mi. 



as to certain classes of traina (as freight trains) 

liiiiiia^id before entering the same. A passenger 

MLi'h a rule, is placed on the same footiog 

; :'i\ I'are.and may be expelled at any regular 

• ■w^vv " illluUv neglects to purchase a ticket before 
hi- raiiiiol be es|icll«l i ' 



nlitiea for procuring s 
time prior to that tixed 
iL deairius to take pa* 
I till to Ills place of des- 
. ilii* conductor. Under 
litwlul. lb. 



V prohiliitiuii against the expul- 

' -■ " ' tatlbn, 

_ ui.t auuU lo tlie lurmer ca.si-. /. IL R. R. v. Whittniiiire. 

420. 



dm-.s ui.t apply lo llie lormer ca-si-. 1. V. R. R. V. Wliiltcmure.iS IlL 



ine. except at a regular statJt 



2iUl2. A railway coiiipiiuy may expel a passenger at a place other 
than a regular station, for the violation of any reasonable rule, other 
thiiii that of mm-iiayment of tare. /. (;. R. R. v. lVhittemore,a 
111, 420. 

i!:tlW. Where a pasneiiKcr wantonly disregards any reasonable mlt 
the obligation lo Iraiinport bim reaHes, ana the company may expel 
hiiM Irom the train, u.siiig uo uDneceH!iary forueandnotat a langeroui 
or inconveiLient place. This is a common law right and baa been 



-. k. 
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leted bj statnte onlv in cas^s of non-pa v mem of fart-. /. < '. K. rC. 
kitttm^jr^, 43 lU. i-2f\ 

H. A rule requiring passeuirers to surriMvilrr thrir tii-kets whoa 
i for. is a reasi>nabl»: uue and luav W eutorct'ii. If'. 

tt. It i* unlawful to forcibly ex pt*] a passonir^r from a train 
'^n the Usual stoppin^j: pIa'.V2> loi reiusal to pay his far\\ ami 
isa will lie f».»r the mjurw even thoujfh h*' airrt-ea to iret otT if the 
was stoppwi. '.'. d- .V. H". h*ij. V. /'/*• -I. A-. i> HI. L».\i. 

>6. In a suit to recover for Uini: put otT a ireiwrlit train ou which 
laintiff ha<l taken pa-^sa^e without lirst prvxuriui: a tit ket.it was 
ted that he had not pro veil surh traia was t*mpK»y^il in carry in^: 
uirtrRs: HkUL'W was >nilieifnt that the evidence sliow^tl the di^ 
.nis at t!ie time uf the occurrenct- wt re accuNton:i\i to carry 
ii<?ers on freight trains; that uoticis wtiv in^stitl up aivunil the 
•w of ihf ticket ortice, that passt njjcrs on fnikrht trains nuist ur^l 
a ti<*keti, and that there were p«*rs«'ns on tin train who had prv>- 
tickets. /. ' '. R. R. V. sntt>u. o^ 111. :<i'7. 

7. Railway companies ar^^ liable for injuries caustnl to a i>erson 
ison of iheiV servants puttiuhr him otl, i^rcomiH'llin^ hi:n to leave 
train at any otht-r than a nvnlar s:atii*n. Ih. 

H. A rule Setting apart a car t'lT \\\v exclusive use of lailies.and 
rmen accompanied by ladies, is a reaM»!iabic rule and may bo 
L'rti. ('. d* .V. \V. Ry. V. Wn'hihi.s, Tm 111. Ivi. 

9. In the absf-nct' of any otlu-r reasunable ruh' upon the subject 
aupany cannot lawfully." from I'apricr, want->nntss or pnjudiiV, 
le a colored woman frf^m the Uulirs" ear on account of her 
Ih. 

\\. If a passenger offers the <'onilur*tor a wortlih ss piece of i»aper, 
ing it t4> b*' a pass, ami on brinjr infornif^I it is not, nfusrs to 
ire or leave thr train, thf servanl.s of the lompany will liavr the 
to put him off at a regular >tation, and thc\ may use the nec«»s- 
orce for that puriK)se. r.. R. L d- /*. R, R. v. ll'irhhj, r»7 HI. .VA 

1. It is n<»t an unrt^asonabh' rule for a railroad ciunpany to 
-e that pt*rsons ih-siriug to ride on frriirht trains shall procun* 
s sold expressly for such trains. /. ( . R, A*, v. y* f.s.,n, 5i» 111. 1 10. 

2. When* a person took passage on a fnight train with*uit lirst 
ring the kind of ticket rei|uirtHl by tho ruU'> oi tin* company to 
:; him to ride on that character of a train, it was held that (lu> 
etor had the right to rei|uire him to leave it at the usual place of 
g on and off such trains, at a station. //>. 

3. A railway company may rei|uire that pa.-^sengers pnHMin* 
sliefure riding on freight trains, and mnductors mav expel fnun 
rs at regular statitm.*^. such a> neglert to eomplv wfth tht» rogu- 
. r., r. & W. Ru, V. ratU rsm,, »-,;5 m. :^\{, 

I. If a passenger who negleets to procure a ticket to enable him 
3 on freight train, is put off the train at a place other than a 
T station, the company will be liable to him in com}H'nsatory 
fes. Ih. 

5. A railway company has the right to make a rub' that no one 
je earrie<l as a pa.'^senger on it^ freivrht trains. Hut when it is 
habit of carrying i»asst-ngirs on such a train, an«l has its regu- 
ur for departure posle*l in its «»ih(e at the station, it will not Ik; 
''d in refusing to carrv a j»as.^enirer tnuu <nrh si, it ion, or in put- 
im off .such train, /.'f '. /.'. R. v. Jnhnsnti, «;7 111. WVL 

J. Company requiring tickets t«) ride on freight train, nnist 
icket office open a n^souable time in advance of the h(»ur of its 
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departure. Failinff in this, a person deairinL' paaaage, may enter the 
car to Iw carrii-d to his tirstination or payment of the reeiilar fare to 
the ctiniliiiliH !'■ s.L ,' r, n, r. v. Cunningham, 67 III. 316. 
2817, III- ■ ■ ■ 

of car his II' I ■ ! '!' ■-;_:i ,,t,-., nnd when thiia admitted, the compan; 
has no riKlii. so Imii; as }ii' df portH himself properly, to eject him from 
the train, befure rt>aciiing his station. ChiirchiU y. C. d- A. R. E..61 
III. 3ii0. 

Sflis. A railwiiy company, not being oliliped to give a lay over 
ticket, when it docs Hu, it is H]<<<n thp tfrms iigreed upon by the par- 
lies, neither having Ihe right ti> ilisrh't.Mi'(i tlinii, when given and «c- 
ceptwl. And when a pastnii^i i ik ii|iU ;( kiy over ticket, marked 

good for thirty days only. Yiv l^ ! ml In \)f terms imposed. and to 

make the sameavailiilili'. iiin--l n^i- ii n iihin the time preaeribwl. lb. 

2»1». The law .1... - i.i ■ ■ .K-i ■ h.il the i-oiidnctor in taking Op ^ 
ticket sha31 give tin ■. ■ "i- paneh the ticket and allow th^ 
passenger to liolil ii '. ■'■ iiMte stations are passed. C.,Jt 



I. n. 71. \ 

i:;-.'!"! yr :i [.;i— fnyer |ia,\s his fare to a certain station and Ik .^« 
1:' .' I i<i>iAkegtves hima ticket toanintermediateBtatiocr^ 
I' II' ;i second time by the ronductor will be a breac:"~ai 

'ii ■ iilnn't on tilt" part ui' the company to carry him ^ " 

111.' ,:.|". 1 ..L.iii 111. iJy paying such demand his right of action w^Tl 
be ai I'limpli to u3 if he I'efista the demand and mtners himself to tezzw 
ejected. Ih. , 

2321. DfMiuDiSRLY riworcT, A passenger must observe prop^^er 
(lei-ordui anil observe all reasonable rules adopted by eomiwny. lie is 
is mil aiilborizi'cl In interpose resistanet to every trivial imposition To 
\vl;;rli hi' iii:n I1--I binihi'li' exposed, that must be ovtrctme by coi^fcJi- 
leruiiri', to iiii-s.-rv.- siib,)nlination. lb. 

2;S22, Where a |iassi-nirer's tirk<'t . by misf-ike. did not tike hi ni_ to 
Ihi' proper station, iind 'Jo n n' 1 ji. \\.i- ([iiiiatnied of him, wIl* 
lie reVunpd to r».v.aiiilf"ufliiii' 'li i-n-ibly ejected, and ». 

erwiinls entered another lai ini. n ■ ...uiiuctor was matM^-ig 

change, iisiil prol'iine and ol... ■ ii.ij. ij the presence of lad-:»e!\ 

tiw. for whicli be wm-; ag;iiii . ■.|-.,ni, in. uunecessary force being 
uaiKl : //e/f/. thtit he \v:is Hot .■iiiitli-il to recover anything. " 

2S2!t. The iisi' III' jiniisly prnfaiii* and obscene language by a pfls- 
sengiT in a raihvtn enLnb. n \\'-v<- tlirre are iadies, is such a breacli ot 
deciriiio, no iiiattiT ii pnivuki il lo il, av will work a forfeiture of Wfl 
right lo be earrliil as a piissf-iiger, and the conductor will have t\tt 
ritthl to exjiel liint fniui the ears, using no more force that is neces- 
Ktiry. '', Jl .!■ V. il. Ii- "■•■ <.!n,fflu. m ill. 499. 

'i'A'iX. ('arrienj of pa-^^cniriT'; n-iv l-i\'.V';llv rffiun-i' Ihow seeking to 

be carried to pnu-liKM' In !>' - ■■ i 1 >, -.i, .,1 ;-i.i lilies to that 

eJMl are HlVord.-il. 1.1 .\hii.ii :i. ■ ■ ■ 1 .i viKited by the 

carrii'i' for that |Hirj"isr,jiii| .■..-. ■ ■■ 1 1 'Ut; theirseats, 

'I'licsuare but rcasnnable nil, ;■,. ■'.. . ., /',-.■■,,., - ,/, ;■„. v, Retd.% 

1)1. i^ri. 

332u. Case stated \\\ww na.ssenger lost his berth ticket in a sleei*- 
ing car, and was put out of the (.■ar. PiiJlmau Pa/ai^ Car Co. v. Betd, 
7iJ 111. 125. 

2:I2«. Kxpid.-iioTi of a man intruding himself iato "ladies' private 
room" at it depot, 7'.. IV. d- 11". Jlj/. v, Williams, 77 lU, 354. 

2327. Family itckkt, A railroad ticket, which on its face, pu^ 
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ports to be for the exclusive use ot a man and family, authorizes a 
son who is residing with him as a member of his family, to ride upon 
the road, although he may be over twenty years of age. C, & N. W, 
Ry. V. Chisholm, Jr., 79 111. 684. 

2828. If the purchaser of such ticket is at his purchase, informed 
that a son over twenty-one, would not under the regulations be per- 
mitted to ride on it, such regulation will form a part of the contract, 
and be binding on the purchaser or any one attempting to ride on 
it. /6. 

2829. To prove that a son of the holder of a family ticket had 
notice of a regulation that a son over age could not ride on the same, 
eTidence that certain schedules were printed and furnished to the pub- 
lic by the company, is not admissable. It is proper, however, to show 
that such schedule was furnished to the purchaser of the ticket. /6. 

2880. Damages. Where a person who is rightfully on a railway 
car and has paid his fare, is unlawfully expelled therefrom, he will be 
entitled to recover more than nominal damages, even though he sus- 
tains no pecuniary loss or actual injury to his person. C. & N, W, Ry. 
v. Chisholm.Jr., 79 lU. 584. 

2831. Where a passenger conducts himself in an orderly and decent 
manner and offers to pay the fare fixed by the company, his expulsion 
by the conductor in a forcible manner, is unjustifiable, and the com- 
pany will be liable civilly in an action for an assault and battery. C, 
B. & Q. R. R. V. Bi^an, 90 111. 126. 

2882. \Vhere a passenger tenders the conductor a certain amount 
of fare to be carried to a certain station, which is less than the rate 
fixed by the company, saying he will pay no more, and the conductor 
retains a sum sufhcient to take the passenger to an intermediate sta- 
tion, and returns the balance, the passenger will have the right on 
reaching such intermediate station, to pay the fare demanded from 
that point to the place of his destination, and upon his offering to pay 
the same, he cannot rightfully be put oft" the train. Ih. 

2883. A railway company has no power to adopt rules and regula- 
tions prohibiting decently behaved persons from traveling on its road, 
who will pay their fare and conform to all reasonable requirements 
for the safety and comfort of passengers. lb. 

2884. When exemplary damages are recoverable for wrongful 
expulsion. C, B. & Q. R. R. v. Bryan, 90 111. 126. 

2885. A carrier must not only protect his passengers against the 
violence and insults of stran&^ers and co-passengers, but also against 
the violence and assaults of his own servants. If this protection is 
not afforded and the passenger is assaulted and beaten through the 
negligence of the carrier's servants, he will be responsible for the 
injury, especially for the assaults of his servants. Ch. d' E. R. R. v. 
Flexman, 103 111. 546. 

2886. Where a conductor of a railway company acting under in- 
structions, refuses to accept a ticket issued by another company as 
agent of the former, and demands full fare, the passenger, if his ticket 
was issued l)y authority, may pay the fare again, and recover of the 
company to whom paid the amount so paid, as for a breach of the con- 
trart, or he may refuse to pay, and leave the train when so ordenvl 
and sue and recover of the company all damages sustaineil in conse- 
quencte of his expulsion. But if he refuses to leave, he cannot recover 
for the force used to put him off, if no more is used than necessary. 
Penn. R. R. v. ConnelU 112 111. 295. 

2887. The responsibility of company for injury to passenger does 
not depend on his payment of fare. If he refuses to pay, the company 
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y ejeut him. O. &■ H. K. R. v. Mnhling, 30 111. 9. !See also C. A A. 



*^3<{$. Badge. §32. Every conductor, baggage-master, 
brakemim, or otlier eervaiit of auy railroad corporation in 
tills state, ein|>l<iyed »m h passenger train, or about the pas- 
senger depots, shall wear upon lila hat or cap a badge which 
shall Indicate hits ullice. Ko conductor without such badge 
shall demand, or be entitled to receive fi'om any passenger, 
any fare, toll or ticket, or exercise any of the powers of his 
office; and neither shall any other of said otiicera or servants,, 
without such biuige, be authorized to meddle or interfere 
with any passenger, his baggage or property. |_R. 8. 1887^ 
p. lOiy, § 95; S. i C, p. 1SI44, § 95; Cothran, p. 1159,^ 
§81.] 

33ij!). CO-llMOJi L.1\V LIAUILITV NOT TO BE LIMITED. § 3* _ 

That whenever any property is received by any railroac3 
oorporatioii to be trunspcji'ted from one place to another-, 
within or without this wtate, it Bhall not be lawful for sucia 
corporation to liinit its common law liability safely to delive»T 
such priipLTty at tin- [flaci^ to which the same is to be tran^*- 
portetl, liy any stijuiliLtion or limitation expressed in tla-« 
receipt given tor the safe ilelivery of such property. [B. ^5- 
1887, p. iOlil, S i»K H. k C, p. 1945, g 96; Cothran, p. IIS-^S, 
g 82. See ante. I'i'i. | 

234», llailwiiyc i.,.iiii-. ;n .■..mrnon t-arriers may rfstrict th^sij 

ccuiiimn lau lijiijilii i ■,. ^ <■ i iir.icCs a,s may be specially agr ci *w 

aiiri'.' /. '■, /,' /; 'v .„'..,,;„.,„. r.riil. liili. 

'_':;il W I ^ uriLniiiiv 111 .sifiN iMiESUMED. Where a shipF=»" 
III . !■■:■ ■■ .mil ,1 imnlmut amiilelivi^rtHi part of the cattle.it ifc^^i" 
III I ii i>tber |jer.suus, il4.'liveriQ({ the remainder actwl ^ 

ii;..:-, I.I' L. niilicirity to.siKH similiLr (iiiutracts. lb. 

■:.::U... I. N •.■.\ vn((,!.' ThU lial.ility canQOt !« «; 

sti'u;tcini\ ■■ ,1, n ■ i-;i.iialii iMiriie to the kaowIeUge "I 

■tliemviu-i. r. ■ ; ■ ■ ■■ ■> ■/..,■■ , i\ (U. vvi, 

3Sta. N'l^r ■ ■■■<<■ :, L rii'LLi'i' in the newspapers tw" 

byhaudl.i.; ■■ ■ ,■ . . i il ■■ ii.i. ]. i.| ii iweipt (riven, lb. 

"i'H-i. •■ ■■■ I' >iL till.' iiat;k ol titrrier's receipt, forms no 

pavtoitl ■ I ,.iiil not lit noticHilin thededaration. the 

exjiri'Ms a> '■ '^il'i' to sach restriction must Lie proved, in 

T.:\\ I I. -I . ■ III iiiiTEu'.s ASSKNT, As thc (arrlef Ii 
II.. , .. I ■I - iiiicreil him subject to all theln- 

Mi .1 ■ li ■ ■■.111 Ua no presumption that the 

^.'J-lfj. liiniui-N" ■>!■ I'EMui , Tin- 'JiiHS ot' proving the contract re- 
Htnctiug the cari'ier's lialjilily is upon him. lb. 
aaiou. Si'KoiAL CAKKiEK. The rule is dlHerent with persons who 



» 
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are not common carriers and who are not bound to render the servicre 
required. They may make their own terms, and the owner of goods 
is presumed to assent to them by the delivery of the goods. lb. 

2846. What may be done by notice. The carrier may qualify 
his liability by a general notice to all who may employ him, of any 
reasonable requisition to be observed in regard to the manner of de- 
livery and entry of parcels and various other matters, but he cannot 
avoid his liability as insurer by any such notice. lb, 

2347. Restriction in free pass. The acceptance of a free pass 
with an indorsement printed thereon exempting the company from 
all liability for injury caused by negligence to the person or property 
of the holder, will protect the company for any injury not the result 
of gross or recklass negligence. /. C R. R.y. Read, 37 111. 484. 

2348. Kailway companies have the right to restrict their common 
law liability as common carriers, by such contriicts as may be agreed 
upon specially, they still remaining liable for gross negligence or will- 
ful misfeasance against which good morals and public policy forbid 
they should be permitted to stipulate. lb, 

2849. A railway company may restrict its liability for loss or injury 
to property placed in its charge for transportation, by special agree- 
ment, the carrier being still held responsible for gross negligence or 
willful misfeasance. I, C, R, R, v. Smyser d- Co., 38 111. 354. 

2350. The rule is limited to cases where there is a special contract. 
It is not competent to limit the liability of the carrier by merely prov- 
ing a usage on his pait in giving bills of lading exempting him from 
certain classes of losses. lb. 

2351. Where goods are shipped under a verbal contract, and a day 
or two after their delivery, the subsequent making out and signing a 
freight bill with conditions and limitations, will not alter the carrier's 
liability under the verbal agreement, unless it was accepted as the 
contract of the parties, and this is a question of fact. Baker v. M. iS, 
A N. Iruk R. R.y 42 lU. 73. 

2352. ^J^eie receipt is given for the goods containing a provision 
limiting nia common law liability of the company, and the shipper 
accepts the same witli a knowledge of its terms, and intending to 
assent to the restrictions contained in it, it becomes his contract as 
fully as if he had signed it. Aduins Express Co, v. Haynes, 42 
IU.89. 

2358. The simple delivery of such a receipt to the shipper is not 
conclusiye upon the latter. Whether he had knowledge of its terms 
and assented to its restrictions, is for the jury to determine as a ques- 
tion of fact upon evidence aliunde, and all the circumstances attend- 
inig the giving of the receipt are admissible in evidence on that 
question. lb. 

2854. While a railway company may protect itself against certain 
risks assumed by common carriers, and belonging to their vocation, it 
is contrary to good morals and public policy that it should be allowed 
to stipulate against its own gross negligence or willful defaults. /. C. 
R.R, V. Adanis, 42 111. 474. 

2855. A contract for the shipment of hogs provide<l that the com- 
pany should not be liable for loss "by delay of trains, or any datnage 
said property might sustain, except such as "might result from a collis- 
ion of a train, or where cars were thrown from the track in course of 
transportation." During the trip, one car was thrown from the track 
by reason of a broken rail, while all the cars containing the hogs re- 
mained on the track: Held, that the company was liable for whatever 
hogs were lost or whatever shrinkage occurred by reason of the delay 
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caused by the accident, but not for delay caused by cold weather. 
/. C.R. R. V. Owma, 53 III. 391. 

2356. The carrier cannot claim exemption from liability for an in- 
jury to corn shippiHl caused by delay in transportation, unuer a clause 
in the bill of lading which relieves him from loss on perishable prop- 
erty. /. C. R.R, V. McChllan, 54 111. 58. 

2857. While the carrier who first receives the goods to be carried 
over his and other lines may not by general notice, yet he may, by 
special contract with the shipper, limit his liability to such damage or 
loss as may occur on his own line of carriage. A carrier may by 
special contract relieve himself of his common law liability. /. ('. R. 
R. v. Frankenbery, 54 111. 88. 

2358. If a shipper takes a receipt from the carrier to whom the 
goods are delivertil in the th-st instance, containing a clause that the 
carrier so receiving assuuies no other liability for tlieir safety or safe 
carriage, than may Ixj incurred on its own road, with knowledge of its 
terms, and intending to assent to the restrictions containeil in it, the 
carrier will be tree from his commim law liability for loss occurring 
beyond his own line. Whether he iissented to it is a question of fact. 
lb. 

2359. A box of goods was delivered to a railway company marked 
to a point beyond its line of road. The bill of lading was called by 
the company its ''through freight contract,'* and it containeil this 
clause: "Which we promise to transport over the line of this railway, 
to the company's freight station at its terminus, and deliver to the 
consignee or owner, or to such company (if the same are to l>e for- 
warded beyond the limits of this railway; whose line may Ih? consid- 
ered a part of the route to the place of destination of siud gtxKLs it 
being ilistinctly understood that the responsibility of this company 
shall cease at the station where such goods are delivered to such I'er- 
son or carrier." zVmon^ the conditions printed in the bill of lailinif 
was this: "Th(? responsibility of this company as a common c^irrirr 
under this bill ol" laiiinj; to comujence on the removal of the goods 
from the depot on the <ars of the company and to terraiMti^ when* 
unloa<led from tlu* cars at the pla<;e (.f delivery." This tteight wjuj 
never unloaded or delivered at this terminus, but proceedeil to iu* 
destination in the cars in wliich it was receivetl: /yt/r/, that this was 
a through freight contract, and the company liable beyond the termi- 
nus of their road. T., P. d* W. Uy v. Mtrrihuui, 52 111. 123. 

2300. Kkckii^t as a r(»NTiiAi;T. The <leliver\' of a re^ieipt for the 
goods to the shipper is not conclusive upon him'that the comlilions 
therein st^t forth constitute a contract. Whether the ship^Hir ha<i 
knowledge of its terms and asstjntwl to its restrictions, is a quwtion 
of fact for th(* jury to determine upon evidence alin/uit, and all the 
circumstances attemling the giving of the receipt are admissible in 
evidence on the question. .1. M. L\ K.vpre.sii Co. v.»S/7iiVr, 55 111. ll*^'- 

2301. Hallway cnni])any receiving g(X)ds to be shipped to a jnunt 
b<?yond the terminus of its \\\\k\ may hy exi>ress agreement limit its 
liabilitv te its own route and to its terminus. C d: N. W. Ry. v. Mont- 
f'jrt, tvj III. 175. 

2302. Wh^TL' the shipper takes a receipt from the company restrict- 
ing its liaV»ility to it.n own line of road, if he accepts it with a full 
knowledge of Mwh conditions and intending to assent to them, il l*^ 
comes his contract as fully as if he hail signed it. lb. 

2303. Whrther the shipper acceptKl a rt*ceipt with a knowledge of 
suih restriction and with the intention to assent to it, is a question <'t 
fact for thi' jury, r, a- S. W. Ry. v. M'^nffort, OO 111. 175. 

2304. The insertion by the carrier in the shipping receipt that the 
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company will not be liable for loss beyond a certain sum, being much 
less than the value of the goods shipped, will not release the carrier, 
unless it appears that the shipper knew of and assented to the limita- 
tion. Adams Eoopreas Co. v. Stettaners, Gl 111. 184. 

2365. Where the shipper has assented to the clause in the receipt 
that the carrier shall not be liable beyond a given sum, and as to that, 
only for gross negligence, the burden of proof of due care will rest on 
the carrier, it cannot by any contract excuse itself from reasonable 
care and diligence. Jh. 

2366. Wliere no question is made as to the knowledge of the ship- 
per of a provision in the bill of lading, that the carrier should not be 
uable for loss or damage to the property by fire or other casualty, while 
in transit, or at depots or landing, at the point of delivery, it will be 
inferred that the shipper received the bill with knowledge of its con- 
tents and agreed to its terms. Anchor Line v. Knowles, 66 111. 160. 

2867. If the consignor of a package of monev assents to a clause in 
the receipt stating that the carrier company undertook to forward the 
packaj^e "to the nearest point of destination reached by" such com- 
pany, it becomes his contract as fully as if he had signed it, and he 
will be bound by its terms, and cannot hold the company liable for 
delays of another company taking the package. United IStates Express 
Co, V. Haines, 67 111. 137. 

2S68. If a shipper takes a receipt for his goods from a common 
carrier which contains conditions limiting the liability of the carrier, 
with a full understanding of such conditions, and nitendiDg to assent 
to them, it becomes his contract as fully as if he had signed it and he 
will be bound by the conditions. Anchor Line v. Bater, 68 111. 369. 

2869. It do<»s not follow because the carrier delivers to the shipper 
a receipt containing limitations of his liability, that the sliipper assents 
thereto, as he has no alternative but to accept such a receipt as the 
carrier may give. Whether the shipper has assented to such condi- 
tions, is a question of fact for the jury. Anchor Line v. Dater, 68 111. 
369. 

2870. A limitation of the liability of an express company not to 
exceed 650, unless the value of the goods is truly stated, if brought to 
the knowledge of the consignor, is reasonable and consistent with pub- 
lic policy. Openheimer ct* Co, v. United States Express Co,, 69 111, 62. 

2871. The established legal construction of conditions in the con- 
tract of carriers exempting them from liability is, not to treat them 
as providing against losses or injuries occasioned by actual negligence 
on their part. lb. 

2372. The fiict that an express company has settled for other losses 
without insisting on the restrictions of its liability in the contract, 
will not preclude it from raising the question of its liability in a sim- 
ilar case subsequently arising. Jb. 

2878. A distinction exists between the effect of those notices by a 
carrier by which it is sought to discharge him from duties wluch the 
law has annexed to his employment, and those designed simply to 
insure good faith imd fair dealing on the part of his employer. In the 
former, notice without assent to the attempted restriction^ is in(?ffect- 
ual, while in the latter, actual notice alone will be suflicient. lb. 

2874. Where a carrier delivers goods to a forwarder, who is its 
agent and the agent of the company to whom the same is delivered, 
and he gives a bill of lading limiting the duty of the latter to deliver 
the goods to another company, this will make the biU of lading a con- 
tract binding upon the first and second carriers, and the second wiU 
not be responsible for the delivery of the goods to the consignee by 
the last carrier. C. & N. W. My. v. N. L. Packet Co., 70 IlL 217. 
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S373. Canimon earrJerH mav limit their commOD law liabilitT. 
Field V. C. & R. I. R. R., 71 111. 458. 

2378, Where a railway company receives goods marked for a par- 
tfciilar place, it is bound by the common law to dehver at that place; 
liut it may restrict this liability hy a contract fairly and undetaUnd- 
infly made; and where so made, if in the form of a bill of ladiog, or 
otherwise, and the terms are underatoocl and iiceept«d by the sUipper, 
it becomes the contract of the parties. Field v. C if r R.I.R.IL,1^ 
111. 45H. 

2877. The receipt or hill of lading of goods marked to New Tork, 
recited that the L'timls Wf re to be Craiisported over defendant's rosd to 
a certaiij i r ii!i. .r .i i In i. i!i Uwi-ed in g'ood order to another com- 
pany. \w i ' iinitetotbe placeof destinatioQ.tnd 

that till I . ■ -. - ~hi>uld cease when the goods weis 

so deliMiiiL .if rri i i:i;ii:i -.'■■ ilic other company. The shipper 
aceepti'il tins n'c-ijii iwiii vwr knuuledee of its contents: Held, that 
it became a liiiiilijig contract ami that the lialiility of defendant ended 
with the (ieliverv of the goods to the next carrier. Piehl v. C it.A J- 
R. R.. 71 II!. 458: 



be determined by the evidence ii 
71 III. 458. 

237!). Wliere goods are deiivevetl to a carrier in Wisconsin, the con- 
tract to be performed there, the laws of that state will govern as to 
the constructiiia of the (■ontra<!t, and determine the exteot of thecaf- 
rier's unaertaking. M. * .St P. Ry. v. Smith, 74 111. I'J7. 

2380. Where a carrier receivea live stock for transportation, amis 
loss is sustained by the owner iii uonseitiience of their not being sup- 
plied with water, the biiifleu of proof to show an exemption from lia- 
bility rests upon the carrier. T.. W.dt W. Ry.v. HamiUon,'J6UlWl 

2881. It is only where tbe contract is for through transportation' 
that eai^h connecting cari'ier will be entitled to the benetits and 
exemptions of tlu! contract lietween the shipper and first carrier. Jtf.B- 
Tramp. Co. v. Bolh-s. 80 111. 47^. 

23S2, Where a carrier receives goods for transportation marked tfl 
B place beyond the tfniiiTuis of its Une, without aiiy special contract 
its liability as an iusurer will continue until it delivers them to a con- 
necting carrier. .V. Iht-Tniihy. Co.v.Bonen,mU\.ild. 

23S4. Where ffmny ;ire delivered to a carrier to be carried toa 
place and lli.- ch^iru"?* i'-r transporting to that place are jiaid in tulL 
and thiTi^ L- !ii. ii[iti;iii limiting its liability, such carrier will ix 
rpsponsilil'' u^r tKf ii.li\cry of the g<K>ds at the place named, notwilb- 
staniliiij; ii- lin.' i;iih lii'furc reaching such place and the goods are 

deliver ii I . :n,. ■ . - -:i u'linil order at the termination of lU 

line. .1' - .' . " ■ ■■", 81 111.339, 

23S.') I ; . . ..;i' .' 11, misstate that railroad compaoiffi. 

may,' liv r n;;... i. .a. iii|.; n - Ues from liability on account of the 

negligence i>i ineir .'ierviinls, niiii-r than that which is gross and will- 
ful. AFn-j/,lv.I.C.R.R..HA 111. 27;i. 

23SB. The uniiertaking of :t railway company to carry a p 
on a freight trJiin. ami the extra care and expense required ii 
case, form a sullicient consideration for a contract maile with a pas- 
senger restricting and limiting its liability; but the same terms must 
be extended to and applied to all persons desiring to ride on aueb 
trains. lb. 
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2887. The carrier may limit its obligation to carry safely over its 
>wn lines or only to points reached by its own carriages, and for safe 
itorage and delivery to the next carrier in the route beyond, although 
he goods are marked to a point beyond its line. JUrie JRy. v. Wilcox, 
;4IU.2d9. 

2888. A clause in the receipt given the owner for goods so restrict- 
nf the carrier's obligation^ If understandings assented to by the 
hipper, will as effectually bind him as if he haa signed it. lb, 

2889. Where the exemption is once established, the carrier will only 
le responsible on account of actual negligence or willful misconduct. 
Dhe rule is the same if the goods are shipped to a point beyond the 
AXTier^s own line. Jb. 

2890. Limiting liability by notice. A carrier cannot dis- 
charge itself from duties which the law has annexed to the employ- 
nent, by notice alone to the shipper. The shipper must assent to it, 
o make it effectual; but it is otherwise in respect to those duties 
lesigned simply to insure good faith and fair dealing. There a notice 
8 sufficient. Bne Ry, v. Wilcox, 84 111. 239. 

2891. The law on grounds of public policy, will not permit a com- 
non carrier of passengers or freight to contract against liability for 
ts own actual negligence or that of its servants or employes. Erie 
Hy, V. Wilcox, 84 111. 239. 

2392. If a passenger on a railway train while riding under a free 
icket containing the usual restrictions, is injured by an accident he 
auinot hold the company liable, except for gross negliffence, or a degree 
)f negligence having the character of recklessness, r., W, tSr W. Ry, v. 
Beggs, ^ 111. 80. 

2398. A clause in a receipt or bill of lading exempting the carrier 
from a common law liability is not binding on the shipper unless it 
ippears that he knew of and assented to the exemption, and this is a 
luestion of fact. M. D. Transp. Co, v. Theilbar, 86 111. 71. 

2394. A common carrier is bound to accept and safely carry goods 
irhen properly tendered for shipment, unless destroyed by the act of 
iod or the public enemy, and has no right to exempt itself from loss 
jy tire, except by virtue of a special contract to that effect. It cannot 
imit its liabiUty by its own act alone. M, J), T, Co, v. Theilbar, 86 
UL 71. 

2895. Where the bill of lading given shows the goods are to be for- 
nrarded to a particular place only, which is short of their destination, 
ind the consignor has been a f re<iuent shipper by the same line and 
pras in the habit of receiving like bills of lading, it will be presumed 
le was familiar with its contents and assented to the same. M. D. & 
Tr. Co, v. Moore, 88 111. 136. 

2898. The right of a carrier to limit its common law liability by 
x>ntract, if made fairly and advisedly on behalf of the shipper, cannot 
t>e denied; but the mere fact that the bill of lading given contains a 
^use exempting the carrier from loss of the gooils by tire, cannot be 
leld conclusive of such contract. M, D, Trans, Co, v. Leysor, 89 lU. 43. 

2897. If a shipper with full knowledge of the terms and conditions 
}f a bill of lading, assents to and accepts the same as the contract under 
which the goods are shipped, then the bill of lading will constitute a 
dinding contract which will control the rights and liabilities of the 
[larties. Whether the sliipper knows the terms and conditions of a 
lill of lading and assents to the same, is a question ot fact. lb, 

2898. Where the shipper has no knowledge that the bill of lading 
^▼en contains a provision releasing the earner from liability for loss 
>y fire, and the goods are destroyedby tire before reaching their desti- 
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nation, and while in the Ruslcdy of the carrier, the latter will be liable 
to the owner for their value, lb. 

2890. A commoa carrier can only limit or restrict his liability bj 
agreement, and where the carrier Bives a receipt (or goods to be shippeo, 
containing a reatTictioii ol' his liauility, it must appear that the ship- 
per wfis aware of auch restrictions, otherwise there is no presumption 
of hia assent thereto. M. D. Trans. Co. v. Jissting, SU 111. 152. 

2400. To make anch a leatriction Linding' on the shipper, he mus^ 
expressly agree to it, or lie must accept the receipt under such circum — 
stances as clearly show his assent to the restriction. The receiving o^^ 
the receipt does not prove itssent, bnt if the party reads the receip~^^ 
and makes no olijeetion, his usseiit may be inferred. lb. 

2401. In the absence of evidence, it will be presumed that the ship^- 
per being the merchant who sold the goods, had only authority to slit jj 
*.hem with all the liabiUtiea uf the carrier attacliing, without excex~ 
)lona of any description, lb. 

240" Wh e no e e pt g en at t e t iie a package is delivered 
I an express co up y o t anspor at on the o pany caunot litciit 
a b t> V d r p ii a s g en e th proof negatives 

all p en mpt n f ny k v dt o the p t f shipper that the 
"ic t a 1 a c a ng t:he e s lia hty, or that the 

ir e a ed a j s ch m td on hx r sCo.\. Svellvian, 

155 

"403 \ h ppe f good s ot bo d b) a la le in a carrier') 

ic pt bill o ad ng f, n on t e ece p of goodii for tran«portA- 

on gleu ol .ttfthLa ner, unless tlie 

Bh ppi as. nts to the ue E \ xt T a inp. Co. v. Datrr, 

4 I h n n a receipt'or bill 

nferred from the 

ut objection. Nw 

he previoiLS aceupt' 

d p y the ahippet ot 

ng CO a n ng a restriction of 

pa e g ng a"d receir- 

A h Jo tend ng to show that the 

10 ay u as assented to by t e ahipper; bnl 

oe blis ail 11 be onclusi e e dence thereoL 



■ ds a w lays af er the delivery of 
u t an t canno y taking a receipt 
b n 1 the ona gnee M. C. R. R. v. 

an !a m no xe npt on from liability 

Y except s h as ia given by 

P p i.s o 13 111.62.1 

o V he sh pper with a view 

and en ih a is once eatab- 

nly be espons ble on account 

1 annot contract against his 
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\I understandingly assented to by the owner, will as elTectually 
im as though he iiad signed it, but whether such restrictions 
een assented to in a given case, is always a matter of evidence. 

. The fact that the owner of goods, by himself or clerk, filled 
eceipt taken for goods shipped, is evidence tending to show that 
pper had notice of the conditions and restrictions in the print- 
b thereof and assented to them, but it is not conclusive. It is 
question of fact. lb. 

I. Where carrier grave a receipt for three separate distinct bales 
4, containing a printed clause that the company should not be 
for anv loss or damage "of any l)ox, package or thing," for over 
iless trie true value thereof was therein inserted: Ileidy that 
litation was not to be applied to the tliree bale^, but as to each 
parately. lb. 

\. While it is true that a railroad carrier may by contract re- 
ts liabilitv to its own line, there is no doubt that it may also 
. its liability bevond its own line. 8t. L. dt I. M. li, 'R. v. 
r/, lira 111. 293. 

r. A mil way company by accepting and acting imder its char- 
comes a carrier of persons and property, and the law imposes 
duties and liabilities of a common carrier upon it, and such 
ny cannot exonerate itself from such duty and responsihility by 
ct with others, nor in anywise escape or free itself from lia>)ility, 
released by the general assembly. ir., tit, L. ct* P. Ry. v. PeyUni^ 

I. A provision in a shipping coutract voluntarily and under- 
ugly ent<Teil into, that in consideration of reduced rates, no 
for damages should l>e made, unless made in writing veriljed by 
idavit of the shii)p>er and delivered to the general freight agent 
carrier at his om(;e within live days from the time the stock is 
ed from the cars, will l)e bindinf^ on the shipper, and is not void 
ig contrary to any law or pul>lic policy. Black v, li'., tit. L. ct? 
,111 111.351. 

\. A carrier may by special contract with the shipper, limit his 
:y to such damage or loss as may arise on his own line of car- 
U'., tit. L. d" P. Ry. V. Jayfjtnhan, 115 111. 407. 

f. Notwithstanding a provision in a bill of lading that the car- 
ould not he resi)oiisible for "damage to perishable property (»f 
n*l oe(!asi(>n»'d by dt^lays from any cause, ' he may and will be- 
iable for delay as the K»sult of actual negligence. Hut proof of 
merely, is not sul!icient to hhow neglig(?nce in transporting the 
lb. 

i. In an action by the sliipper of apples under a bill of lading 
iting the carrier from liahility for <lauiage to perishable property 
lelay, it is eomp<»tent for the det'eiuliint to prove that prior to 
hi]>meiit the x>laintin' had filled up similar blank bills of lading 
ipments which ronlaiiied the same stipulation in n»gard to jjer- 
f property, as jroing to show the plaiiitilT's knowledge of and 
to su<*h provision. Ih. 

>. The common law liabilitv of a carrii^r may be limited by a 
1 contract signed by both tin- contracting parties, excerpt that 
policy req!iires that the carrier shonhl not he allowed to stipu- 
fainst the consequence of its own a<'tual negligen<*e or willful 
t. <\, II. d- V- /»*. li' V. y/'/A , 2 Hrailw. I'y). 

). Where the consignor merely takes a re(*eipt containing a 
tion of liability, it will not bind him, unless he knowingly as- 
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sented to siicb restrictioD, but it is error to so instnict, where the 
consignee signs the {.-ontract. Ih. 

24S1. A coriditinn in a contract for the transportation of goods 
rorins no part of tdi- i-"rifi:vl where it was not known or assented to 
liy the shipper. .!■'■ '■- /■ ■, ' '.. v. ifmi/, 3 Bradw. 316. 

2422. The wla(., ' i .uiumou carrier from limiting bj 

contnict,it8 U;iLil ■..'■ 1,'oods safely at their destination; 

but in this case. 1 1' i.i' ..niM a.is yiiilty of no negligi'nce, it was not 
liable at common law, and ihi- luiitriict in that regard, ia not within 
tlie statute and prohibited thereby. /. tt St. L. Ry. v. Jurep. S B. 160. 

242:1. A carrier cannot by contract relieve himself from nsponsi- 
bility for liis own negligence or that >•( his sei'vunts. Neither can ha 
limit his common law liabililv to s^iliiv li'^i'i iiiiiMiiy received tot 
transportation. W..iil.L.d-'F.Iij/.^ ■■ . n " :\\/.ltS. 

3424. A carrier ia not restricted ii<.: i. :i shipping con- 

tract that iii .':ise ;uiy claim fordiiiiii. v! . i.iiiiir of thesame 

shall bf L'i'ii' ■>■. 'ii:!i ., |.'. i';]..! I I -.nil a provision is reason- 

ableiunl . [i law duty otacarrierto 

nafely ik. ■ ...,,,,,, . ■ .,1. /ft. 

242.f, Uii.i'' ^ I- [[!■ ii'iiiM-i; \.\ I iiion carrier, marked for 

transporiaLiun m ii pi^iie ne^iuil iir, luie, iiuil the bill of lading lim- 
ited tne eontjiiou law liability of the camei' to safe carriage over iU 
own line: Helif. tha.t the inhibition contained in Ch. 114, {i 83, R. S. 
1874. doi» not apply to a case where the carrier is under no obligation 
at wimimm liiw In iiiideitake to carry goods beyond its own lin& C. 
<t-jV. II, /;., \.' !,':. !, \-l IJradw. 17. 

24'Jti, . ' n carrier shall not ije liable for injury to, or 

iorwoviii .,!■ slock beyond the value of SHXi. is against 

public !"■■ ■ I . ' -1.^11 which will exi-use a carrier from actso( 
negligiii- ;,. : ' . /.' !.A- r !: i:.\. //nrmo«, 12 Uradw. 6i 

24:?7. ' ■■ . . !■■ ..,; I I L 1:; . ■ I !!.■ I'iirrier will not transport 
live tiliii : 1 ■ 1 . 1 I'-i I iintract limiting the car- 

rier's !iiii'L,r ■, ■-.i.i.makingtheridebind- 

ing. Thu iin-irui ,,; .. ; !■ ■ ' ;, 1 . ■" hire be can be bonnd. ft. 

242S. A railu.i> ■ ■ | . ■ . -\cmpt itself by contract 

from liability fui . ; livered to it for carriage, 

excejit where lli'- - ■ ■■ ■ _ .■ ■ui-i' of its own servanta. 

I.e. H. II. '■ ./..;.■■ 

242!'. :i' ■ ■■ -. : Miii;ite the statute which 

prohiiiH-^ ■ : . ■.:! 1, I ^!" iiiiiiiiiiiii law liabiliCT 

to satVA .1 . . ■ i .,■.■.,■, jii, fi.r the limitation to 

theliiil'..;' .1 ■ ■■' "■ ■■■ i m iin> r'.'ceipt given by the 

earner. -■.; ■ i .1.: i.-iMt. limiting liability made 

iudepriLi^ ■ .■'';,■■■■ ;,.■'. i:i Bradw, 424. 

2421>i' I ' I .' " ' :. .^ [.'I'jLis and couditions of s 

billol' 1,1.1: ■. .I'll I..-' ll^■ll lii. !.-t.., ;i[i' i|iii.>iious of fact to be deter- 
mined In ilir jiir\ iii.iu ihe i.'Vi.lciLcc. /,. «. d: Jf . S.liy.v. Baeil, 
U) Ihadw. 4i\ 

24:i(l. In iiltemptinc to prove the shipper's knowledge of or aasent 
to t)ie teriiH of the bill of lading, the carrier is not fimited to evi- 
{ieuce (itMTiv ..-ii' iiv-ii'ni:iv fact, but may prove all the circnrastancaa 

.sui'miHii] ' M-hiiii whiub have any legitimate tendency to 

eatalili.-li ' , 1 ■ ■ I'lvledge or assent. lb. 

24:!l. 1 ■ 'iiirr cannot by contract stipulate for 00m- 

ihlel" iiiil' iiL!.! ■. ■.^1 i. ■' i:i-< srroHs negligence: as to the right to stipu- 
late lor aparluil e\-empliou from his full liability authorities pro and 
tw* cited. C'., R. J. d- P. M. Ji. v. Harmon, 17 Bradw. 640. 
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A special contract proYidinff that no claim for loss by 
1 transportation shall be payable or recoverable, but shall be 
ely barrcNi, unless a written statement of it shall l)e made out 
It by the shipper to the general freight agent of the company 
Ave days after such loss occurs, is valid and binding. C. <& A, 
. Simms, 18 Brad w. 68. 

A clause in a receipt restricting the carrier's liability to his 
Qes and for safe delivery to next carrier, is binding on the 
the same as if signed by him, if knowingly assented to by 
^ortier v. Fenn, Co., 18 Bradw. 260. 

The limitation must be an ailirmative one and the burden is 
x>mpany to show it. Fortier v. Penn Co,, 18 Bradw. 260. 

A common carrier can limit his ordinary liability Only by a 

contract, and the aca^ptance of a receipt or bill of lading with 

conditions, or notice limiting the carrier's liability by the 

3r shipper of goods without dissent, will not establish such a 

t. Western Transit Co. v. Hosking, 19 Bradw. 607. 

In such case, it is necessary to show that the shipper knew 
assented to the exemption, and such assent must be shown by 
dd additional evidence, and is not the subject of presumption 
le terms of the receipt alone, lb. 

The lex loce governs as to the validity and construction of 
tract of shii)ment, but in the absence of proof, it will be pre- 
khat the common law of another state is the same as in this 
Fortif-.r v. Penn. Co., 18 Bradw. 264; Western Transit Co. y. 
g, 19 Bradw. 607. 

Carrier may only bjr special contract with the owner or ship- 
lit his common law liability. York Co, v. lU, C. R. R., 3 Wall. 

U. S. 107; same case, 1 Biss. 377. 

Mav by special contract limit his liability in case of fire. 
haack V. Northern Tranvp. Co., 3 Biss. 394. 

Statute prohibiting carriers from limiting their liabilitjr does 
Ay to limitation of amount of liability, where shipper fails to 
e value. Mather v. A m. Express Co., 9 Biss. 293. 

Statute does not prohibit carrier from contracting in bill of 
for benefit of insurance in case of loss. Ph(jenixlns. Co.y. 
Western Transp. Co., 10 Biss. 18. 

Railway company is liable as a common carrier for loss of a 
.nother carrier while such car is being hauled by railway com- 
ber its line. P. rf- P. U. Hy. v. C, R. I. rf- P. Ry., 109 111. 135. 

3. To FURNIHH AX, SAW, SLEDGE, ETC., FOR EACH CAR. 

That ever)' railroad corporation shall furnish each car 
jr the transportation of passengers with one woodman's 
) hand-saw, one sledge hammer and two leather buck- 
id articles to bo kept in good repair, ready for instant 
id in some convenient place in such car, easy of access 
J of collision or other accident [E. S., p. 1019, g 97; 
., p. 1948, § 97; Cothran, p. 1160, § 83.] 

4. Furnish couplings - penalty. § 34i. It shall be 
ty of all railroad corporations operating any railroad 
state, to provide such of their passenger cars as are 
n trains with some suitable automatic coupling, or 
K>upling which will secure personal safety, within one 
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year from the time this law goes into effect, and any company - 
refusing or neglecting tii proviile such automatic coupling, or-ra 
other couplings which will eociire peraonal safety, for eaclrra 
pasBenger car so used in ti'aine, shall be liable to a fine of no*-^ 
less than 25 nor more than S50. [E. S., p. 1019, § 98; S. ^ 
C, p. 1948, § 98; Cothran, p. 1160, § 84. ] 

2445 Companv linlile to Ijrakptnan for an injury to liis hand c&us^^ 
bydefectnH r-ouijluig on cirs 1 W £ W Ry \ F}i;di^t<kK,WC:^m 

2448 I o^np^n\ ttiU nut 1 111 i r iprht uoodrtc- 

tor leienediii (onsiijuen i f lli i i ir suiidetj/r 

gettmgoiit 111 TLjiair iinlf^-. t ii I to it, or U 

could, by )^ti it car li n r- di-i \ r I 1 portiinity to 

maltetlicu.tiwi rii uc'- I li il W I l , ,77 111. 3(S. 

2447 ( iLi| din Mill n )t lie liable to in empluve for personal Injuij 
reteivt 1 wh 1 iipUui; t irs ha^nig dmble hiifffra aimplv becaiises 
higbet d ST<- I II HI iiiired in using them than in thoie difier- 

244s ^ in ill iintonplinR a coiiilnnation car to be 

left ( 1 I rdihng- m^itt^u of remaining on such oat 

as it w 1 111 "at car nf xt to it and ib injui ed in con- 

tinit hi'( imn iiegligin*e will bar a recovery 
\ 1 h \ Rif-b 81 III oTO 



seqiii'i 
by hm 



1 other defects. C. 

2450 Fl\(.m>n — -^HbLTEH § S5 In all cases where the 
public authorities having cliBtge of any street over which 
there shall lie a railroad crossing, shall notify any agent of 
the corporation owning, using or oijeratin^ such railroail, that 
a Magimin is necessary at such crossing, it shall be the duty 
of such railroail company, within sixty days thereafter, to 
place and ivtaiu a flagman at such crossing, who shall per- 
form tlie liiities usually required of flagmen; and such flag- 
man is lici-t.'by I'mjiiiwered to stop any and all personH from 
crossing a jvdlrnnil track when, in his opinion, there is danger 
from Hp[iroiu'liiiig traiur4 or locomotive engines; and any rail- 
road company refusing or neglecting to place flagmen, as 
reiinir^d by this section, shall be liable to a fine of $100 per 
day for every day they shall neglect or refuse to do so; and 
it IS hereby made tin- duty oi such public authorities ba^'ing 
charge of sucli ^l^ ii, i.. ihImiti' the payment nf such fine, by 
suit, in thi-'ij;i(ii ■ "1 i: ■:■•--.< ■■■ [niinicipal corporation wherein 
fiuch croHsiDi; -1. ■'.'■■ ,;■■ !■ , hofore any court of competent 
Jurisdiction in tin- .■tuulv, .unl the prosecuting attorney eholl 
attend to tlie proKi-cutiou of all suits as directed by said pubUo 
authorities. All tli<; moneya collected under the provisions 
of this act shall bo paid into the treasury of the town or ma- 
nifiiml oinpomtiou in who.se name such suits shall have been 
brought: i'mndctl. that when any railroad company ia 
required to kee]) a flagman at a crossing, it shall have the 
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ri^t to erect and maintain in the highway or street crossed 
^ suitable house for the shelter of such flagman, the same to 
be so located as to create the least obstruction to the use of 
^U.ch street or highway, and afford the best view of the r^iil- 
^oad track in each direction from sudh crossing. [L. 1869, 
P- 314, § 8; R S. 1887, p. 1019, g 99; S. & C, p. 1948, § 99; 
Gothran, p. 1160, g 85. See ante, 145, 146. ] 

8451. Company liable to one injured by neglect to have a person 
stationed on rear end of cars pushed through a city, or on ground to 
8ive warning. /. C. R.R.y. EberU 74 111. 399. 

8458. Company not liable for an iDjurv to a switdiman for not 
providing rules whereby a watchman should have hww kept on rear 
«nd of train that produced the injury, a watch or look-out being kept 
from the engine. 6'. d- N, W, Ry. v. Doiuihtie, 75 111. 100. 

8453. Absence of watchman at a much frequentenl street crossing 
Whose duty it was to warn persons crossing the tracks of danger, 
maket) the company liable for an injury caused thereby. iSt. L.. V, d- 
r. H. R. R, v. Dunn, 78 111. 197. 

8454. Duty of railway companies to give warning at street cross- 
ing. P. dk. P. U. Ry. V. ClaybanM 107 111. (J44; C. R, I. d- 1\ R. R, v. 
Eininuer, 114 lU. 79; C.dbA. R. R. v. (jhretsntr, 4« 111. 74; C. cf- A.R. R. 
?. MrjMughlin, 47 111. 265. 

2455. Penalties § 36. If any railroad corporation, or 
any of its agents, servants or employes shall violate any of 
the provisions of this act, such corporation, agent, servant or 
employe shall, severally, unless otherwise herein j^roviiltnl, 
be liable to a fine of not loss than dlO nor more than ^2U(), to 
be recovered in an action of debt, in the name of the peo])le 
of the state of Illinois, for the use of any person aggrieved, 
before any court of competent juristliction. 1 11. S., p. 1019, 
§ 100; 8. & C, p. 1948, § 100; Cothran, p. 1160, § 86. J 

2456. Under prior statute f^vin^ a spe(*i:il rtMuedy for failure to 
ring a bell or whistle before reaching a public road crossing, and also 
a general remedy for any failure to comply with act, it was luld that 
the action for the penalty might be proWuted in either form uf 
action. T., P. & W. Ry. r. Fosttr, 43 111, 4W). 

2457. ConroRATiON defined. § 37. The word **cor- 

poration," as used in this act, shall be consti'uod to include 

all companies, lessees, contractors, pi^rsous, or association of 

persons, owning operating or using any railroads in tliis 

state. [R. S. 1887, p. 1019, § 101; S. A; C, p. 1949, § 101; 

Cothran, p. 1161, § 87.] 

2458. CONTKACTOKS. Corporation liable lor the acts of its con- 
tractors exercLsing its corporatt; iM)wcrs. Linker v. Wab, Nac. Cn.^ 
U IIL 85; HUuU v. Wah. Nao. Co., lo 111. 72; C, iit. P. d- F. I). L. H. li. 
V. McCarthy, 3i» HI. 385. 

S459. Railway company cannot njhrusi^ itsrlf from liabilitv by k-ius- 
ing its rojul. 0. <£• J/. R. R, v. Ihnthar, 20 111. \\1'6. 

2460. Liable for the torts and tre.s parses oL' its lessees, and lor ttie 
torts and acta of its contractors. C. <k R, /. R. R. v. WUlitpb:, 22 HI. 

-20 
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2M1. Where a railway cumiiaiiy allows another company to useits 
unfenced road, and tbe latter kills atoek upon the track each will In 
Uable. /. C.R.H.\.Kano!ise,3'3 111.272. 

2482. Where two eompaniea are using the same line of road, one 
company being the owner and tlie other uaine the road by its uermiB- 
sion, the company owning tbc track is liable lor damages done by 
reason of an unfenced traek, by tlie trains of the other coinpau^, the 
sikwe as if done bv its own trainsi. and the other also will be hable. 
T.. P. rf; W. Ry. v'. Rumbold, 40 111. U3. 

S46it. As to liability of private owner lor negligence of his con- 
tractur »e.eS'^li'rurliv.tlilmi>rt,io 111.455; Sftrnmon v . ChtGago.tS 
111.424,438; P/ituv. WiUiatn^on. OS 111. m-. F.S. Loan anclTrUJitCo. 
V. /»•«», lOlil. 52; Halt v. JoAra-w/t, tW ill. 1»5; Kipper lu v. Ramadtti, 
Wi 111. 354. 

24(>4. Lfssiirconniany liable for injuries to itt pas.sengera caused 

by th<* Tiit;li-''ii I .ri'iKiT company which it allows to use its road. 

I.a.ii i: - V>:ni, iHI; I l}iss.4i2. 

S4I>5. iiii'is taken and used by railway con tractora 

in t'l-iiin'^- 1 I'. I iv's track, may maintain trover agiiinst the 

uompniiv n.i Uu- >,iiii,-.ii Lhc posts, tit. L., V.& T. H. H. R.v. Kaid- 
h™njtr,&9 111. 162. 

24G)(. Where the wrongful act is done by contractors or lessees of 
acharlereil ciiiri]>anv in ptusiianre of the special powers and iirivi- 

leges I'l.nr.Tr.-il ii|"'ti \h TPipiipiy hy its ctiarter, and but for sui^ 

diarter ih.-. i- ...ii.! \.. (iroseciitc the particular busineas, 

audi CLJLii ' ■ ■ .. . 'iinl parties who may be injured by 

tlieirm-i. : ■■, i ■naiitsof thecuuipany actingiuider 

its diri'i'iii'U iii'l 1 1 1 ',<:.> u ill 111' held liable for any abuse of sucb 

of its pnMicjjcs liv lis c:iiiii.racUirs or lessees. Went v. St. L., V'.tf 2*. 

u. n. n.. ea iti. 545. 

24117. Company not liable to a servant of contractors employed to 
Imiid a frci^'ht Iionsr, wlio was poisoned by breathing a noiioua 
exhaliitii'tL ri-.iiii v.\ f'i'.'-iriji't'l i^i the paint. Ih. 

24(i«. w ■ la railway company are guilty ot 

triapa-.^! j ■ . ■ 1 . ■ ■ 1 ■ ' ■ i in constructing the road, the com^ 

pitny u 111 . ... , . . .( till if the injury is wanton or will- 

ful tlu' I'^u.i'.iii. 'iL.. 1 iij.i-] Li) respond in exemplary da mafftf- 

n.. U. I. A- XI. !'.. /,'. ■/,'. ^. H . l!\ '■■<■ 111. 321. 

24((0. Where U-a.-,'- !■- ijii:iiitlii>n/Hl by law, the leasees will oDlj tw 
regardeil a-s the sciMiiif. in ilii> company owning the road, and Uw 
latter will not hi' nJiH'-Ki ftoiu ^mv r>| its contracts and obligatioDS. 
U.,(>.&-F.H. V. 1: u ■ . T;t l,i -y.-l. 

2470. Arail"a> ■ ■ ■■ iViice its track is lisl* 

for any ilamaffi' i. ■ ; . ;, 1 . 1 jiin-. whether caused by it» 

own trains, or ttn'-i ■ : ULii ■iinji'. u-nii; its track. Either com- 
pany is liable. K. .M. /„ ii- 1 ■. iiy. v. Uirbir, B2 111, 632. 

2t71. A railway company holding the franehise and excluaive 
right to operate a railroad, must so use it as not to endanger passeft- 
giTS or property, whether the use be by themselves or otiiers tJief 
may permit to use the road. Tim company awning the road mil 
frauchiMr is liable tor an injury to a passenger through the negligeoM 
of its lessees, or of another company using the road by its penni»- 
slon. 1: d- II. I. II. II. V, Lav. HA III. 448. 

2473. If a swili-h on a railroad is ni>t properly locked, or othpr*i» I 
swurecl, whether by the neglect of the employes of the company ovt- 
ing the same, or its'lessccs, or if tlie switch is not prop v construrtal , 
and maintained, and injury is thereby occasioned to a isenger od > I 



I ' ■ 
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Edn operated by the lessees, the company owning the road and fran- 
ise will be liable. lb. 

S473. Company is liable for the trespass of hands employed bv its 
ntractors while engaged in the construction of its road, and where 
e fact appears that the trespass consists in enteriu^ upon the plain- 
Ts land and digging up the soil, and making enibankments, it is 
»t error to refuse evidence that the company had nothing to do in 
iploying the hands doing the work, but that they were employed 
id paid l>y the contractors. C.& St,L. R. R. v. Woosley, 85 Ul. 370. 

2474. The lessee of a railroad, who by contract, permits another 
mpany to use the road, is liable for the negligent acts of the latter 
nipany. P., C. & St. L. Ry. v. Campbell, 86 111. 443. 

2475. By accepting and acting under its charter, the company he- 
mes a common carrier and con not exonerate itself from its duty 
id liability by contract with others, or otherwise, unless released by 
e legislature. W., 8t L, & P. Ry. v. Peyton, 106 111. 534. 

2476. Where one company acquires the right to run its trains over 
portion of another company's road by contract, in which it is agreed 
lat the leased road shall be under the control and direction of the 
ird-master or other servant of the lessor, the yard-master of the 
ssor will at such place and for the time being, be the servant of the 
SBee, which will be liable for any injury caused by his negligence. 
b. 

2477. Railway company is held to the same care for the safety of 
11 persons while exercising its franchisees, whether on its own road or 
lat of another company. If it operates its trains over the road 
P another by contract or lease, it must see and know that the track 
' in a good and safe condition, not only for the safety of its passen- 
ere. but also for the safety of persons rightfully near to the track 
nd liable to injury by its being used when in an unsafe condi- 
on, lb. 

2478. Where a railway company procures, by contract with an- 
ther company, the right of running its trains into and out of a depot 
ver the track of the latter, it thereby makes that portion of the track 
> used, its own, in so far that it will \ye responsil)le for all injuries 
Suiting from negligence in keeping or permitting it to be in an un- 
tfe condition. 76. 

2479. Where the trains of a railway corporation are made up by 
ie employes of another company and on the track of the latter, and 
^rs used to make up the same, belong to other companies, if the use 
f the cars and tracks and labor in making up such trains, is to enable 
*ch first named corporation to exercise its franchise, &c., such cars, 
"acks and servants, so far as the rights of its passengers who may 
*eive an injury are concerned, must be regarded as the cars, tracks 
IJd servants of the company so using the same. H. rf« St. J. R. R. \. 
hriin. 111 111. 219. See, also, Union Ry. & Transit Co. v. Kallaher, 
14 m. 325. 

8480. Where a railway company operating its road in its own 
Une, contracts with another company to make up its train in the 
>pot of the latter, the former company is liable for an injury to a 
fssenger occurrinff on its train while l)eing made up by the servants 
the latter, and it makes no difference that the servants were em- 
oyed and paid by the latter road. U. ct- i^^ J. R. R. v. Martin, 11 
radw, 386. 

2481. Liable for defect in cars of foreign corporation which it uses. 
dt A. R. R.Y. BragoiUer, 11 Bradw. 516. 

2482. Bail way corporations i^ve liable for injuries by the wrongful 
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acts of any lessee, ccintractor or other persoD. done in the exercise, by 
its pt'i' mission, of any of its frrtuchises; liut this liability is limited to 
"wrongs done liy tiieni wliile in tlie performance of acts which tliey 
woulil have tiad no right to perform except under the charter of the 
company" sought to be made liable. St. L., A.d-T. H. R. R.y.Baia^, 
18 liraUw. 7«. 

2483. Street iiAiLROADs. §38. This act shall Dot apply 
to horse cars or street railroatls. [g 39, repeal, omitted. See 



p. 194!), §g 10*2 ami 103; Cothran, p. 1161 
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•J4S4. FiBEs HY LOCOMOTIVES. § 1. Be it enacted byilie 

people, of the state of Illinois, represented in (he general 

(ism.'tithlij. That in all actions against any person or iiicorp»- 

rated company for the recovery of damftges on accovmt of 

any injury to auy projierty, whether real or perHonal, occft- 

sioned Iiy lire conimmiicated by any locomotive engine while 

upon or panising along any railroad in this state, the facttliat 

Bucli fire was eo couumunieated shall be taken as fidl prima 

fuciij evidence to charge with negligence the corporation, or 

1 son per ns 1 o h 11 at tl e time of such injury by 

h e i e u the use an 1 c u] at o t iich railroad, either Be 

n r 1 ees o mo tgHt,ee an i also those who shall at 

u ! t e I a e the are and man gement of such engine; 

I t 1 11 t fee be o lered as negligence on 

tl 1 rt f the wue oc upnnt of the property injured. 

tl 1 1 e I a u 1 the s n e u the n auner, or permittfld the 

net 1 e n ed o ema n the ondition it would hsTB 

bee e I or e a no I 1 ad no a Ir ad paeeed through oC 

uo t' 1 1 1 uju 1 es ei t in cases of injurytO ; 

! 1 11 b t the time upon the prop— 

1 1 Th B act shall not apply to 

tt 1 

1 2 This act shall tate effeo* , 

auUft r t p Bsage. |L. 1869, p. 31*- 

10:i 104 S A C, p. 1949, g§ 104, IDS; 

0)0 Se ante 1800-1806.] I 

o the escape of fire frotn • I 

1^ railway cflmpany t« sbo^ I 

al a plianc«s were used on lb' m 

B V. (.'., B. A- Q. «. K., 88 ni ft ■ 

a i company for an iniurv •» I' 

o u ts passing locomotives, tLe DtI^ M\ 

n was p ou rly guarded to preventflj* Bj 

{any 1 is bound to use all posut* My 

ai &£ L A. & T. H. H. R. v. Jf«f- 1, 

iga Ta Iway onipauy to recover for Ik 1^ 

dUd g ods tl u luu by the escape of apvb fl^ 
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3GOinotl¥e, the employment of an unnecessary amount ot* steam 
h an undue quantity of sparks are emitted, constitutes negU- 
9reat Wetttern B. R. v. Haicorth, 39 111. 346. 

If it is true ttiat sparks are emitted from a locomotive in 
on to the amount of steam applied, it will be negligfence while 
near buildings, to apply to the engine an unuecessiiry amount 
1. Ih, 

CoNTBiBrxoRT. It is for the jury to determine from the 
» whether the injury resulted from an unnecessary exinwure of 
ling by the owner, or by an undue amount of sparks emitteii 
? locomotive. Id. 

Where the owner of a building exposes it to such a degree of 
that it will most proljably be destroyed, he cannot reci»ver, 
le party causing the injury is shown to have been guilty of 
negligence; and such owner, when he permits the window's to 
)pen and un^^lazed, and other openings in the building to go 
red, so that hre emitted from a psissing engine is liable to lie 
nto it, is guilty of negligence, and cannot rec!over for loss, 
reater negligence on the part of the company is shown. lb, 

Itailway companies should use all the appliances of science, 
highest degree of diligence to prevent tlie destruction of prop- 
tiguous to their lines bv means of tire escaping from their 
trains. St L., A . d- T, IL R. R.w UUham. 3U 111. 455. 

By failing to provide the most appro veti appliances for 
jT sparks from their engines, by running poor engines, or those 
cder, a railroad company l>econies liable for all casualties occa- 
lereuy. /. C. R, R. v. JIcCMland, 42 111. 355. 

And an engine which throws sparks into a meadow lU) fivt 
i track of the road, is not providwl with proper appliances for 
C its own sparks; and evidence of such fact is pro|>erly ad 

show the character of the engines in use on a road at a 
ir time. lb. 

It is sutlicient if the proof sustains substantially any one oX 
its, and the plaintiti is not conlintxl to the proof of the piin-ise 
iiere the tire originated. It is immaterial whether it com- 
on the right of way of defendant or not. lb. 

Where it appears that tire has cscapi^l from a railri^ud loco 
it will be presumed that the comjjany were not employing the 
•wn contrivances to retiiin the lire, and it will, to rebut tl>e 
»tion, devolve upon the company to show that such maehinerv 
) employed and in re])air. The* design of the statute is that 
companies shall use all reasonable prtM^antions to prevent the 
f tire, and they will be held t4» the tliscimrge of that dutv. /. 
V. J/17/.V.42I11. 407. 

It is not a conclusi(m of law that a railway roiui>any is guilty 
cence by permitting grass and w(M*ds to rnnain on it's right ot 

1 l)ecome dry and comhustihle, wliicli ignite and eoninninieate 
ling lands. It is a (luestirm oC tact to 1m> determined hy thi> 
riew of the extent to wliich grass and we^ls havelKH'U allowed 
iiulate in the particular locality, the si-ason of the year and all 
'cumstances affecting the liability of lire to conniilinicate. //.. 

Same care to keep right of way ehsir of combustible nuitter 
individual under same danger. lb. 

The fact that lin* hJis escaped from a locomotive by wliich 
's property is Inirninl, is not conclusive «*vidence of the com- 
ability. It is not an insurer against the escape of lire from 
les. /. C. R. R. V. Millit, 42 111. 407. 
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24!fV. it it) not uegligEiQce ptr /ie for a railioad to suffer ^rass and 
weeilsto accumulate on ita right ol' way; tlie fact, however, is proper 
BvidencR for tlic jtirv, wlio may tind uegligence from it. O. cfr M. R. U. 

'v.ahaiiff'-ii.i-i 111. in: 

2500. l! ■■<.'.■■< ■ ii^ijuoua lands suUer weeds and ffi-aas to ac- 

ounmhiti i i ■ . . : n lire commenting on the right of way is 

cmmnmiii. . ■ iiiisf.s, his negligence will be held as con- 

i/;tunat recover unless the negligence of 



tributiiii,' ' 

thHCOmi-u:: 

2501. ^ 

to keep i 1 - . 
ing laiLil-iiv, 
from grass ;i 



47 111. 605. 

2502, Tiik: (jucstinu -if mv. 
plaintifl' and the ^fl^'^;lv '-■■■iii 

combiLstihle miit.-;' ■ j i' 

jury. /. f. H. a. \ > 

2503. l{j«lwa\ .1 
staiitly ill iisi'. aiiil ;.: ; i ■ 



■ ..iJi his. lb. 

! :riy is held to the same, but no higher duty 

lioiii grass or weeds, than are the adjoin- 

lini-U>r.s. to keep the adjoining lands fn* 

i. itiili' in B-isn V. a, B. a- Q. li. H., 28 111. 9, was 
a majority of the court. 1. C. H. H. v. Frazitr, 



■ative negligence on the part of a 
ill resjiect to the accumulation of 
'In of fjict and properly left to a 

i. liiirwl to provide and keep cott- 

il 1.: ; I' ;■! villi' uirist approved machinery to 
■ .. III:.'!!"-, Ill theinjuryof property 
■ ■ .I.. ■ !■ I '.J 'i,i l!^f- ot such machinery, 

■ I ■ : . . '■■- .niraled to buildings, tilie 

i 'h ■ ■.,..i ^ ■iin .ii [ii'L'iiu"-iii-'e, unle.13 the damage 
i.'i;iiTL.n Minic oKiir Liuly. T..P.A- W. Ry.y.PXT*- 

n with tin- use ot the best appliances to prevent tl»© 
liroiiuli the overlitadiiiR of the engine, the escape o' 

i,r,,.hi,.,.,( 1,. :, -liiTi^roiis extent, the company will 



b.i:.;,. 


fnim 




1 this 






negliL'i'Ue. 


ol :i 


lliat 111" . 




l.ftheilrv 








fact fill- U 




111. 341). 





!■ \W.Ry. v. P«Ji*ir,53Ill.^ 

ii;it a large sum of money w«s 
I'll communicated by the aLleg«d 
.'he money could have beeu se- 
me danger to the owner: Udd, 
In- loss of the money by reaswi 
I' same. III. 



250S. Where lire is ignited on the right of way of a railroad com- 
pany by reason of Mn' uirinuiiliition of dry Brass and weeds thereon. 
aadtoTumuiiii'ii'ril \-> 'h- ;ii|i"iriiiit; t1"l'l'i liy the ii^'Kligent-fi of the 
-OWOer in imt kei'inTi; ■! i"- 1 1 . nr: i- ■iiiliH-.uMi' lint I'vial, the owilK 






irinter than lii^ 



lilU. Luder the 



h■tl..|J^ 111 hj.s..' the plaiutilTi 
I III llii' iii'Kligence of theconi' 
iiir\ iirgligence on the part ol 
I i". \mmk1 laud, that fact ^ooU 
ii'liiiii'S. as abating the degnt 
. lb. 
e proof of tbe fact that the fin 
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as caused by sparks from the engine, constitutes prima facie evi- 
mce of negligence on the part of the company, and the burden of 
'oof rests upon it to rebut this presumption. C, <& N. W. Ry, v. Mo 
Jhill, 56 III 28. 

Soil. Proof of the fact that the engine threw out an unusual quan- 
ta of fire was held sufficient to overcome any direct evidence given 
at it was in good order, or if in good order, that it was skillfully 
anaged by the engineer. lb, 

2612. If fire is communicated from a railway locomotive to the 
luse of A. and from that to the house of B., it is not a conclusion of 
w that the fire from the locomotive is the remote and not the proxi- 
ate cause of the injury to B., but that is a question of fact for the 
jy. Fent v. T., F. & W. Ry., 59 111. 349. 

2513. Where loss has been caused by an act, and it was under the 
rcumstances a natural consequence which any reasonable person 
»uld have anticipated, then the act is the proximate cause. Ih. 

2514. Experience having shown that railway companies by the use 
.' certain mechanical contrivances can prevent the emission of fire 
»arks from locomotive engines, in such quantities at least, as not to 
) at all dangerous to property in the immediate vicinity, they must 
i every instance, be held to a strict performance of their duties in 
iat regard. C.&A,R.R, v. Qfmintance, 58 111. 389. 

2515. If such companies use all proper and reasonable precaution 
» prevent the escape of fire from their engines by the application of 
le best and most approved mechanical appliances for that purpose, 
Id keep the same constantly in good repair while in use, and care- 
lUy and skillfully managed by competent and prudent engineers, and 
evertheless fire results, they will not be liable for the damage. lb, 

2516. The act of 1869 makes the fact of injury from the escape of 
re from the engine tnU prima fade evidence of negligence on the 
lit of the company, ana throws the burden of proof on the company 
^ show by affirmative evidence, that the engine at the time was 
laipped with the necessary and most effective appliances to prevent 
le escape of fire, and that the engine was in good repair, and was 
Poperly, carefully and skillfully handled by a competent engrineer. lb. 

2517. It is not enough to rebut this prima facie case to show that 
le en^ne was originally constructed with the best and most approved 
iventions to prevent the escape of fire. The law requires a constant 
&d vigilant watch to see that the engines are kept in proper repair, 
> as not to be dangerous, etc. lb, 

2518. It is negligence to use wood in a coal burninjg engine whih^ 
inning, for the reason that the meshes of the iron netting used to pre- 
dnt the escape of fire sparks are made much larger when coal only 

used for fuel, and the fine sparks from wood are much more daii- 
^us, because they retain the fire for a much greater length of time, 
o use wood in such an engine in a dry time with a high wind pre- 
liiing is great carelessness and recklessness. Cd' A. R, R. v. Qiuiin- 
tnee, 58 Ul. 389. 

8519. Evidence tending to prove the safe condition of the engine 
Imissible. lb, 

2520. Where a railway company suffers a heavy growth of dry 
nu8 to remain on its right of way through phiintitrs premisas, and 
K is communicated from the locomotive of a freight train, while 
•boring to ascend a heavy grade, to the grass and weeds in the light 
' way, and from thence to the fence and grass of the plaintiff, which 
"e destroyed, the company will be liable for the loss. /2., R, I, d- at, 
. & /2. v. Rogers, 62 111. 346. 
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2521. Where lire is eommunicatfd from a locomotive engine of a. 
railway compauf and thereby destrojs tbe property of another, the 
piesumption of iidglippnce on the part of those having the care aot^ 
manageinfcQt of the engine, created by atatute, will not be sufficiently 
rebutted by proof, that the eiiKine' was at the tiraa of the injury, pn>~ 
videct with tfie heat mechamuaT contrivances to prevent the escape at 
sparks, auii tliat tliey were in good order. It should be further ahow^t 
that, the engine was properlv managed. C. d- A. R. R. v. Clampit.GS 
111. «5. 

2522 Prnnittlitg dry grass and weeds to accumulate on right of 
way whiieb^ iir>- is tummiinieatwJ to pl-untlffs premises, is negli- 
gence / ' / Hi tri^wr 64 111 28 

252 1 rtie Uw holds r lilwaj i nmpanles m the use of steam as a 
motive power to a very high ilRgree of care and ^ktll in the use of the 
most ellectue appliauLea to prevent the tmiaaion of lire aparka and in 
the enij 1 nnieiil an I retention nt lervaiits m iharge of them, so as to 
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company wUl not be liable. 7\, W. d- W. Ry. v. Mufhtrs- 
1 111. 572. 

A warehouse standing;: near the railroad track was set on tire 
s escaping from an t'npine of the company, there l)einflr at the 
Toug wind blowing in the direction of the plaintifTs stable, 
as situated 101 rods from the warehouse, and there was no 
ible matti^r interveniuff. The high wind carried the brands 

warehouse to the stable whicli caused it to take fire and bum 
I, that the burning of the stable was not the natural and prox- 
^nsequence of the burning of the warelmuse, and that the 
' was not liable for the burning of the stable. 7'.. W, rf- W. 
uthersbauyK Tl 111. 572. 

Where a partv erects his building at a reiisonably safe dis- 
>m the railroad track, he cannot l)e lield guilty of ht>gligence 
bis building is so 8ituat«Hl as to be liable to be sc^t oii (ire by 
subsequently erected in a dangerous proximity to the track. 

\V, Ry. V. MaxfieU, 72 III. 95. 

Vaiuance. Where the declaration alleges that plaintifl's 
ere set on fire by sparks from the defendant's locomotiye, 
that they were destroyed by a fire which originated in anotlier 
n thougli such fire was occasioned by sparks from the defend- 
ine, will not sustain the averment an(l plaintiff cannot recover. 

\V. Ry. V. Mortjan, 72 111. 155. 

It is not sullicient to overcome the statutory ])resumption of 
ee from the esrajjc of lire, to show that the engin<? wjis 
I with the proper appliances to prevent tho f»scap(; of \\n\ and 
same was m good order, but it is also nect^ssarv to show that 
nc was proi)erly handled and mana^red bv a comi)etent and 
ngineer. tit, 7.., V. dr T. //. R. R, v. Funk, S5 111. MV). 

Lender the statute a railway company in tlie uso of a railroad 

or otherwise, is guilty of negligfuci* if it fails to ktM'p the 

way clear from all dead ifras.s, weeds. iV:c., and for such neglect 

liable for injuries to others from the escape and transmissiou 

Drn its engines. P., C. d- ^7. /.. Ry. v. Camphi-ll, SO 111. 448. 

The communication of lire by any locomotive whil«» on or 
jver anv railroail, affords full prhnli /ufh evi«lence tt) charge 
►ration or iM?rsons in the use of such road as owner, lessee or 
ee, under the statute with negligence in not keeping thi» right 
'ree from combustibl(Mnatt«*r. and in the us<M»r the engines 
not having them in all respects in a good and safe condition. 
' the comnninication of fire makes a <'ase entitling the plain- 
^over against anv company using or occupying Mm* road. 
.S7. L. Ry. V. Campbttl, H6 111. 443. 

If the servants of a railway company, to fre** its right of 
n dry grass and combustible matter. "put out a tire on tin* 
a day when the winrl is high, and the fire iwapt's from them 
^ lands of plaintitV without his negligence or fault, and in 

apple tre(?s, the company will Ik; liable, n, <t- M. Ry. v. /'or 
1. 437. 

The law re<iuiros a railroad comi>any. in operating its trains, 
very possil)le precaution. Ijv lh»' use of all the best and most 
I merhani^al inventions to i>n*vent loss from the ese^pi* of 
parks alr)ni^ the lint* of its road, and su<*li com])any will be 
T a loss by fin? caused l)y a neglecrt of such duty where the 
F the proi)eitv is frei* from neglitr^.nee. C d* .1. R. R. v. I*tn- 
111.448. 

A party who ere.-ts a Iniilding on or near a railroad track 
he dangers incident to the use of steam &s a motive power, 
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and must be hold to asBume kouh- of tlie hazards connected with it& 
use on such thorauj^h fares. While he hns the riglit to build near tti& 
track, yet if he does bo, he is liound to a liiglier degree of care in pro- 
viding proper means to pi'otet^t hia properly, than if otherwise situ- 
ated. He mast also use all reiisonaljle means to save bis property txt 
ease of fire. lb. 

S530. Where a building near a railroad traek is set on lire throua;^ 
the negligence of the railway company, the owner cannot recover for 
the loss of auch property as he could easily and without danger have 
saved fromfleslniclion. C.di A.R.R.v. Pemtell.mn.iiS. 

'i."i4iK Thn -iiiitiit^ whirh di'i'l.'iri'n that in actions for damages Tor 
jii'i.i'. Ill [.r..L. 1 1 1 11, 1 i-iLiii i! i.\ liiT eouimunicated by any locomo- 
li iiL my n(iln>a<l"ahall he prima fariie 

1 ■ ■■ ■ I .■ . ' I ■,.!.: ■," the owner or operator of the 

iii.i.i .it Um' nil r. i\.,^ iMi-jiIkI I I iiKirjie upon the company usin^ the 
loeiiiiiiiiivi' nil iiijiini'n rthiuli are shown to have resnltecl from fire 
rnitn a pastiintc train, iiuIrm the t^ompanycan rebnt such preeumptinn 
by proof showing that the Ioks was cot occai^ioned by its negligeoce. 
C. rf- A. H. It. V. fermflf, 110 111. 435. 

L'.">41. F\;"':tM\Tv- •■ir-^K, \Vh<"rP a railway company through 

msfiiu'i'din 1.' II -.■■■.. "( liri' I'r.iiii an engine, si'ts lire to a depot, 

friiiii uli;. ■, ■'■■ Mrinitv IS di'striiv.-(i, to make the company 

liahic In i| I i ■ ii.itil. ii is not. nocessarv lliat the burning of 

llM-lii.i.-l - ■■,. i I ir.iiiiio result Innii the (iiiniiug of the ile|>ot 

til'' ; I ]ii'rsnu i-niili! have foreseen that the hotel umiW 

1 1.- in. liahly would. It is enough if it be a conaequwice 

Lii'fl that 11 reasonable person might and naturally 
u ii .1 ii,.. it was liable to result from the burning iif the 

il, (M.L. ;;■,. 

'J5'l:!. lu an ai^tion to recover the value of a stack of hay alleged 
to have been burned by lire cotmnunlcated from a locomotive, an 
in.struL'tion that if the jury believe the hay wa.s dealroyeii by fire couj 
iniiiiicateil fnun one of defendant's engines, and that defeiiiliinl'9 
rifttil III way was iloI tree from dry grass anil other combustible u«^ 
ter at the pliire wh-v llir' tire started, &.C., is erroneous, in assumiiift 
tliuLth.' iire.iri);iii;iii-i| or. <lpfendant'8 right of way. t'. <C- .d. fl. Rv. 
Jll,.n,,,jhh/,-! i;"ra^l\^.2n. 

■i:ii:',. F.vvnf \n ij|.,tiiu-t thai delVndant must show not on 1^ that 
Uii- t-iiL;i[ir \\:i-- sii|.)ilii-ii with ihi' liesl and most approve.il apulianffl* 
to (iiiviii IKr i-.-,,ii.-..l ..imrk-at tlie time of the lire, but also tMt 
till' .■iicim- i\.i--.iiL:iii:illv Ml ioii-.iriH-tei!. SulUcient if it was properly ^ 

cijuslriirti'l .11 I.I I iir<-. '■ .1- V. IV. «y. v. JJf.^/Bf, 7 JJradw. 635, ^ 

l!o-H. I" ;■ ■' - I .nised by lire escaping from aneo- 

gine, ail ill-' ■ I .'n.n whicli fails to incluile the qu«- 

tiou Willi! . .. .■ L - i;.]ilii'd with proper appliances (or 

arrestiu!; -.]ii:i , i ■ < i^'i] -.. nhin' Uiere is teBtimony tending W 

prove that lat't. r. .i- A. A', Ii. v. .Suutk, 10 Bradw. 3511. 

2545. Where the evidence shows that the engines cJiusing the flrf 
weri! eqnippuU with the best and most appruvMi applianeeci for pre- 
venting the esuapi; of fiw or sparks, and were properly and prudently 

uiana;fi',l, diid i:o i]i jl jr .i:, lii.|.arl of the company is shown, uo 

rcrosiTv I'liii !"■ In ! ■ 'I 'I I.!.'- oil lire an adjoining building. 
(' it' .1. /,'. //. \. ■•<■; II I.I . I .■. .;is. 

■I'iUi. Wli'-rc il.iiiiji I- ..iii->ii liv a lire communicateil to pro|i- 
oi'ty \i'nn spaik.-, \ti an niijiiir, il,r ^.lima faini-. case made out under 
tite statute i.sirtion H'J) i'A rebutted liy the company showuig that at 
the time of the accident. Die engine, smokestack and spat k arrester 
were all safe and in good order, and the engineer in charge of the loco- 
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notive was experienced and competent and properly performed his 
luty. /., B. & W. Ry. v. Craig, 14 Bradw. 407. 

2547. In an action for damages resulting from a fire set by de- 
fendant's locomotive in January, evidence that defendant cut and 
iumed the ^[rass and weeds upon its right of way in September or 
Jetober previous, is not suflicient to show a compliance with the Uw. 
r»/i., B, & W. Ry, V. Nicewander, 21 App. Rep. S)6. 

2548. Whether corporation is guilty of negligence under this 
statute is a question of fact. Ih, 

PROTECTION OF PASSENGERS. 

An act for the protection of paflnengers on railroads and steamboats. Approved 
Haj 14, 1877. In force July 1, ISTT. [Laws of 1877, p. 166. As amended bT an act ap- 
)roved Xay 29, 1879. In force Jaly 1, 1879. Laws of 1879, p. 223. K. S. 1887, p. 1020, 
iS 106-107; 8. k C, p. 1950, i% 106-108; Cotbran, p. 1161, 1162, %% 91-93.] 

2549. § 1. .Be it enacted by the people of the state of 
Illinois, represented in the general assembly, That an act 
3ntitled "An act for the protection of passengers on rail- 
roads," approved May 14, 1877, in force July 1, 1877, be 
Eimended so as to read as follows: "An act for the protection 
3f passengers on railroads and steamboats." 

2549a Conductors invested with police powers. § 2. 
Ihat the conductors of all railroad trains, and captain or 
master of any steamboat carrying passengers within the juris- 
liction of this state, shall be invested with police powers while 
Dn duty on their respective trains and boats. 

2550. Ejection of passenger from train. § 3. When 
my passenger shall be guilty of disorderly conduct, or use 
any obscene language, to the annoyance and vexation of pas- 
sengers, or play any games of cards, or other games of chance 
for money or other valuable thing, upon any railroad train or 
steamboat, the conductor of such train, and captain or master 
3f such steamboat, is hereby authorized to stop his train or 
steamboat, at any place where such offense has been commit- 
ted and eject such passenger from the train or boat, using 
9nly such force as may be necessary to accomplish such re- 
moval, and may command the assistance of the employes of 
the railroatl company or steamboat, or any of the passengers, 
to assist in such removal; but before doing so he shall tender 
to such passenger such proportion of the fare he has paid as 
the distance he then is from the place to which he has paid 
his fare, bears to the whole distance for which he has paid 
his fare. 

2551. AVhen passenger may rearrested. §4 When 
any passenger shall be guilty of any crime or misdemeanor 
upon any train, or steamboat, the conductor, captain or mas- 
ter, or employes of such train, or boat, may arrest such pas- 
Benger and take him before any justice of the peace, in any 
county through which such boat or train may pass, or in 
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wliich ite trip nrny bogin or torminftte, fmd file an affid»Tit 
bofore Buch justice of the peace, chiirging Lim with euch 
crime or miBdemeauor. 

STUIKES AND OBSTRUCTIONS OF RAILROADS. 

\a art tn pirilillill say p^rsnn Elom nbetractln^ ttia reiralmr npentlnii loil conduct oC 
the liiinltieBii ci( railrniul companies or other eorporslions, flrms or Indivlilusls. Apiim — 
ved.Junaa, W:. in (iirci^ Jlilv l, IBrr. ll,. 1W7, p. IBT; R.f. ItWT, n. llfcW, iS l(«-lfl; Si, 

Jt c, p. IBM, ii, m-n-i; cotiicsn, p. nsa, (j m-ht:| 

3553. ExaiNEEB not to abandon engine. § 1. Be £t 
enacted by ihr. people of the state of Illinois, represented i-wx. 
the general assembly, If any locomotive engineer in furtheir — 
ance o£ any combination or agreement, shall willfully aA.<^ 
maliciously abnndnu his locomotive upon any railroad at an.^?- 
other point thiin the regular schetlule destination of siir^. l-* 
locomotive, he shall be fined not less than twenty dollars, v<z»-r- 
more than one hundred dollars, and confined in the coun't3^ 
jail, not less than twenty days, nor more than ninety days. 

355S. PEKSONH OnSTBUCTINQ BUSINESS OF ItAILROAD 

FINE, g 2. If any iieraoii or persons shall willfully and mali — 
cioualy, by any act or by means of intimidation, impede ox^ 
obstruct, except by duo process «jE law, the regular operatio*::* 
and conduct of the busineBS of any railroad company or othe.^C" 
corporation, firm or individual iu this state, or of the regul««^ 
mnuing of any locomi)tivo engine, freight or passenger traii»- 
of any such company, or the lab^ir and business of any anol^»- 
corporation, firm or individual he or tliey shall, on oonvictioi^*' 
thereof, bo puni-sheil by a tine not less than twenty dollars,,^ 
{^aO.OOf uor more than two huudred dollars (S'200.00), antB-- 
coniinod in the county jail not less than twenty nor more^^ 
than ninety days. 

2554. Conspiracy to impede business. § 3. If two or 
more persons shall willfully and maliciously combine or 
conspire together to obstruct or imjjede by any act, or by 
means of intimiilation, tlie regular operation and conduct oE^ 
the business of any railroad company or any other corpora-" 
tion, firm or individual in this state, oi to impede, hinder or 
obstruct, except by due process of law, the regular running 
of any locojiiolivt' pii^'ine, freight or passenger train on any 
railroad, or Mn' liibor or business of any such corporation, 
firm, or imiividiiiil. sm-li persons sh[dl, on conviction thereof 
be pnniwhi'd by Hue nut leas than twenty dollars (820.00), 
nor more than two hundred dollars (8200.00), and confined 
in the county jail not less than twenty days, nor more than 
ninety days. 

3555, OoNsTitucTiON of act, § 4. This act, shall not be 
construed to ap]>ly to eascB of persons voluntarily quitting 
the employment of any railroad oomptmy or such other oor- 
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^Dy firm or individual, whether by concert of action or 
rise, e[zjcept as is provided in section one (1) of this 

FRAUD IK RELATION TO TICKET. 

:t to prevent fraade npon travelers and owner or owners of any railroad, steam- 
tber conveyanco for tne transportation of passengers. Approved April 19, 1875. 
Jalv 1, 19n. [Laws of 1875, p. 81; R. S. 1887, p. 1021, if 112-117; S.& C., p. 
l»- 118; Cothran, p. 1168, i^ 98-103.] 

•6. Owner to furnish agent certificate of author- 
' SELL TICKETS. § 1. Be it enacted by the people of the 
if Illinois, represented in the general assembly, That 
11 be the duty of owner or owners of any railroad or 
3oat for the transportation of passengers, to provide 
igent, who may be authorized to sell tickets, or other 
mtes entitling the holder to ti-avel upon any railroad 
amboat, with a certificate setting forth the authority 
h agent to make such sales; which certificate shall be 
littested by the corporate seal of the owner of such 
id or steamboat 

»7. Not lawful for person not having such author- 
> SELL TICKETS. § 2. That it shall not be lawful for 
3rson not possessed of such authority, so evidenced, to 
arter or transfer, for any consideration whatever, the 
or any part of any ticket or tickets, passes, or other 
ices of the holder's title to travel on any railroad or 
boat, whether tlio same be situated, operated or owned 
I or without the limits of this state. 

►8. Penalty for violating act. § 3. That any per- 
persons violating the provisions of the second section 
I act shall be deemed guilty of a misdemeanor, and shfUl 
Die to be punished by a line not exceeding live hundred 
3, and by imprisonment not exceeding one year, or 
, or both, in the discretion of the court in which such 
1 or persons shall be c<mvicteii 

H). Agent to exhibit certificate on request, g 4. 
it shall be the duty of every agent who shall be author- 
) sell tickets, or parts of tickets, or other evidences of 
Jder's title to travel, to exhibit to any person desiring 
•chase a ticket, or to any officer of the law who may 
it him, the certificate of his authority tlius to sell, and 

!) said certiticatt! i)osted in a ccmspicuous place in his 
or the information of travelers. 

U). Duty of owneii to provide for redemption of 
ts. 55 5. That it shall be the duty of the owner or 
s of railroad or sti»aiiiboat, by their agents or managers, 
vide for the redeiiiptitm of the whole, or any parts or 
lis of any tickt^t or tickets, as they may have sold, as 
urchaser, for any reason, has not used, and does not 
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desire to use, fit n rate wliioh simli be eqiinl fyi t e differeno^ 
between the price jjaid for tlie whule ticket and he cost of a 
ticket between tlie points for which the proponion of said 
ticket was actaally iieed; and the sale hy any person of the 
unused portion of any ticket otherwise than by the presenta- 
tion of the Slime for redemption, as provided for ia this 
eoctioii, shall Ite deemed tt> bo n viohttion of the provisions of 
this act, and shall be punislied oa is hereinbefore provided; 
Pramded, thiit this act shall not prohibit any person who hue 
purchnsed a. ticket from iiny nyent iiuthorizoil by this act, with 
the honaJUie int^'ntiim of traveling upon the same, from sell- 
ing any part of tho sanio to auy other person. 

3S(>1. Pexm TV I'M. luiniKTO redeem tickets. §6. 
Any niilrnnd i.i- !■ . ; ,'. i .■..iii]muy that shall, hy any of its 
ticket ii'ji'iit?- ill 1 ■., . i ■ 1^1' to redeem any of its tickets , 

ur piirtsof tii'kil- ■■- ['(■ ii ilii-l in spctinn five of this act, abiJl 
pay a line of fi\ii huiidrrd dollars for each otfeuse, to the 
people of the etatci of Illinois, and it shall be unlawful for 
saiil company, subsequent to such refusal, to sell any ticket 
or tickets in this state until such fine is paid. 

IIKCEIVINN, CAltRYlNi; AND DELIVEHINti (iRAIN. 

(I'll™! ^'r^. i-!i r. ''.; ■■ '■. i-Ti."!!.,' IHTi.Vi'Sl'! R. 9. IW^^P- «wa, S ilS; S 4C-. 
ar>(>- 1:. ' ■■.n CAKliY OnAIN WITHOUT DISTINCTION. 

S 1- /■' ■' ■ ■ ■ '■ ■'/ ll<r people of the slate, of IlUiutis,re^ 
rfsc'il' ■' ' '■ ■ ■, ■■ ■ . r/ iiasemhlif. That every railroad corpo- 
rntiim, .1 I . ir nr{,'nnized under the laws of thin (itate 

ordoiii- 1 ■, IT .\ iiliiii the liinitfi of the same, when desired 
by any [hp-<ii h j-lnn;; to whiji iitiy i;niiii over its mad, shall 
roceivn iind Ir.'in-i.nrl su.'li ^riiiii in Imlk. within ii reiisonablfl 
time, hikI U-ud tin- smuo fith.'c ii|k>ii hf tniok, iit its dopiit,or 
in any u^rcimDhi' iiWjoiiiintr its trai-k or side track, without 
distinctiun, di-n'riuiiniilinn ur favor between one shipper and 
nnothor, jiiul uiNmut distiin'tion or discrimination as to the 
manner in wliiciL siirh ^^r;nii is offered to it tor transportation, 
or as to the iiersnn, wari'hoiisL' or place to whom or to wMcb 
it may be cousiftTied. 

WEUiiiiKG IN— iiEc];n-T. And at tho time such grain is 
rweived hy it for tninspiirtntiiin, such corjioration shall carft- 
fnlly and correctly weii^h lln' smne, and issue ti> the shipper 
tliereot ii reci'ij't or bill of lading for Huch grain, in which 
shall bo stated the true and ci>rrect weight. 

WKKiUiNC. oiiT-HKiiiNKAOii. And such corporation shall 
weigh out and deliver to such sliipiH'r, bis cimsignee or 
other person entitled to receive the same, at the place of 
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ielivery, the full amount of such grain, without any dedue- 
ion for leakage, shrinkage or other loss in the quantity of 
^e same. 

Damages. In default of such delivery, the corporation so 
bailing to deliver the full amount of such grain shall pay to 
^he person entitled thereto the full market value of any such 
gi'ain not delivered at the time and place when and where the 
^me should have been delivered. 

Evidence —shortage. If any such corporation shall, upon 
^he receipt by it of any ^rain for transportation, neglect or 
^fuse to weigh and receipt for the same, as aforesaid, the 
iworn statement of the shipper, or his a^eut having pers<mnl 
knowledge of the amount of grain so shipped, shall be takeu 
^ true, as to the amount so shipped ; and in case of the neg- 
ect or refusal of any such corporation, uj)on the delivery by 
hem of any grain, to weigh the same, as aforesaid, the sworn 
statement of the i)erson to whom the same was delivered, or 
lis agent having personal knowledge of the weight thereof, 
tall be taken as true, as to the amount delivered. And if, 
)y such statemeuts, it shall appear that such corjioration has 
ailed to deliver the amount so shown to be shipped, such 
corporation shall be liable for the shortage, and shall pay to 
he person entitled thereto the full market value of such 
hortage, at the time and place when and where the same 
should have been delivered. 

S563. DiscuiMi NATION— fw to persmi. Where the conipiiiiy from 
i pressing caiLse, takes fjfi'ain from wajs^ons or boats, wliile ^rain re- 
iiains for shipment in private warehouses, acting^ in good faith, and 
vithout partiality or oppression, it will not thereby incur liability. 
^. <t- C. U, It n, v. Rae, 18 111. 4S8. 

2.>B4. If its servants, by reason of bribes or other improper motives. 
rive preference to one person over anotlier, the company may Ik* liehl 
iable for damages thereby caused. lb. 

Sotta. Delay. Must use proper diligence to transport freight 
jfFered, without delay, and unless it can excuse itself for the delay it 
iriil be liable in an action on the ciise. lb. 

tSo66. Must receive freights according to its usag«* and custom. If 
Q the habit of running its cars ui)on side trucks to a private warc- 
louse to receive freiglits, a rea<lin«*ss to ileliver frt^ighls at such ware- 
louse will impose on the company the duty to take the freight then^ 
I'nim. lb. 

2507. Tknpek of iriiAiiOEs. A tender or readin«'ss to pay tlie 
Treiglit must lie proved in an action to recover for non-transporta- 
:iun or delay in same. lb. 

S^ttH. Waivek. Hy omitting to demand pn-pavnient of freight, 
ihe companv will be l)ound to Iransniit fnigld. a<rnrding to its 
nmtoin. Wfien* not demanded slight evidemi' of willingui'ss t«» p:iy 
mW Ih» sutlicient. and readini'ss to pay may Ik* ju'esumrd fn»ni Ihr 
circumstances, lb. 

tM\K Dklay. Where a box shipiH^l at Adrian for Cliicsig.» mi 
Jetober 2Uth, arriving at Chicago on November 3d, tlie usual time 
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for trauspoitatiun bela^i three days, aad was not delivertd bj th^ 
freight agent until Noveml>er lotli, this was htM such an unreasoa.— 
able delav as to entitle the owner to damage. M. S. d- N. I. R. B. v^ 
JJa'j, 20 lil. 375. 

2570. Compan)' bound to use every reasonable efEort without de- 
lay to deliver at its destination in proper time, cattle loaded by the 
shipper, and fur a failvire to du su. wiU be liable for all proximate 
damages. O. <E- M. R. R. v. Daitbar. 20 lU. t)23. 

2571. Where the goudsi are placed in a car of the company with 
its assent for sliipuicut, it becoirie.f liable for then i the same aa it deliv- 
ered in its wareiious.-. /. U. H. R. v. Hmyser ct Co., 38 111, 3M. 

357!!. Wliere ciiltk- are loaded in the cars by the owner, with the 
knowledge of tliecoiupauy.it should take thetu by the most regular 
uattle triiiu, and failing to du so, will become liable for any damage 
thereby caus.,Hl to the cattle. /. C. R.R.v. WuU:,-ti,il 111.73. 

257:i. M.-!iMUe oi' (kiiii^ifrr fnr delay in .;arryiiig cattle. I.C. S.S. 
y.Wiilii- II 1.1 ... "I :■" 'i-i 'l-i''..'-i-i_' 1(1 ii reasonable time. /.C. 
R R. V. ■.■ .(,^,,64 U1.12H. 

2571- '■'■'' -l'>rtationof corn wastwo 

ami a hiili '!■ rj.ivi. '\ \.y . i i.. ; ^ . ..■ ii.-. , ,1 days, and as to a part, of 
forty-live (l^iyn, m iIt leai-iuiiK 111 deiLiiiiiLiiin, is un reason able, and 
renders the company liable for dauiuges. /. (,'. R. R. v. MuVldlan, W 
111, 58. 

25(5. A railway tompimy having received a large quantity of wool 
for tranaiiortation to lio'^tnii, .'iinH-il ii witliin fifty miles of the termi- 
nua of its road, whert', nmn:.' i.. rh, ..I-' i n.nnu of the road with which 
it connected, from nmiw. u, ■ . ..| [nr two moatha, within 
which time the piite iliN-h:: i i n market; if tW. that the 
coinpanv wii-i Uitble il fu i ■ . . n I. .■cause its agents knew 
that the II. .1. 1 A' I. .. il.. , Il 111.' Hi.i.l eoukl not go 
llirou-li 1. il. . I - 'Ii . I I . I 111 the shipper of 

Ibis f.iii ; . . ■ . , 1 . . ■ . i . 1 hence afuppHJ. 

orhiiu-... . .. . :i ,, ■. ,;(,,■)!*, 60 laSM. i 

25 (Ii. .\. lailiiii.i i-'.iiiiMiii i.iiviiiy ivLi-inu^ijuili Hir transportation ■ 
Without giving ii'>ti. e ut lacU thai wuitUl cause delay, are required to 
carry thesanie through in a reasonable time, or respond in damages 
caused by the delay. Ih, 

Uhll. A common carrier has nu right to store a part of the freigW 
njceived for tranapiTtatiou, and leave it there, while it receives ue* 
freigtit, and senils it through, and when it does so it must make eain- 
pensation to the partii-a iujureil thereby. C/j-. Went. Ry. v. Bunui, W 
111. yM. 

SiiS, 1 In- 1.1. 1 :u [111' latter sliipments were of perishable prop- , 

erty ami . ■ i"i I'liriiish any excuse. Freight shoulit not 

bit rec.i. ■ I ' 'i-iit through without delaying other freiglit 

hitvin^'ii. I . /'., 



■ il:i>r^ ill ihe tram.purtation of grain, 
I i-- I iiilv t wi> iir tliri* day.s, is unrea- 
II at the tiuie of 



' -,'.!,. >:i 111. V's 
I iiiili.il u:is being exercised over* 
i[iiiitiii> were immense, so that the ' 
-nlirai.l.- ilislaneu were tilled witi 
l.y the military aiittiorities: Held. 
hv eumiiany to refuse to accept pe^ 
s lermiims. until its line was clear. 
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\z '.i :: i^:!'* :•• liv >.\ :: w.r, iio ...i; ".i-. u'..i :v., i y. w., \x \\yM \\y 
i^j liLr o-.UAi :u'l witi'.iui ;::^rr,i t^;-..-!;';! i;«;.»x. to*, x^ :))\) tho 
: n-:-:. i. r'Wii.>i i\»nii'.i;»ni o: i^Mv.'ir* tuic \\><\%\. ni^ixiuso 7', 
A':-. V. /. , kfi'.:rt, 71 111. ti*::. 

U rDtill^ii to rfi'oviT tluMlitltTiMU'c l)(<i\\(>Mt fhon\:nUiM piUo 
• )ini of ilesti nation, when it shtMiM h:t\r :u:u«'ii. :in«l Iho (into 
irrivt'. Il in i'on^^■tIUt'1)(■( o\ tho \U\:\\ (tuMK lo^v-i • lo li^Mt 
ItiF the grain at such phirc. tiM* «)\\iuM iu;i\ wiihimi nihniiiMi 
av, ship the sauM* to soiuo othi'i pmnl. inni m<I) !)nil holiMhi« 
y'liabh* for tlu» h»ss. /. < '. A*, /i*. \ . t '.././■, ,•111 I r. 

Delay in KniNismN^j Ti;.\N.sr,»i: \ \ i ii«\ \> ii«>ii< u ppi^nn 
( uf shipping H lar^r quant it \ ut rom i>vi<i » isiititnuMn i'iilii« 
le same in a warehou.se on tin* |irriiiiii-M ni (lii< • iini|iiiii\ (n lti< 
rted as soon as cars ronli] lie pinnnMl. Imt llii< • iiiii|<iiii\ mi*\i-i 
I or ri^ceipted for the sann'. ami wai imiiiIiI<< li> (muMnl llii< 
r want of cars and hocansc 1hi> ntail wmmi ••ulnilli ii li\ ml I linn 
ies of the United States wIik hImhiI in {mm pi iiiii<>t !•• ^(hlp 
e, and in consequence of uliif-ii ihr (Miiln wir: iii|iii> d iiv i>ttiii 

:: Z/e///, that the coiiip;iri> v.:i:i liitl. iuilili !•• flu iit\tii>i nl (lii< 

r Uie delav in furnisidn^ tfiiiiipiiii.iii'iii / r /,' /,' v H'tu 
"I HI 457/ 

EXCfSK FOK IiKI.A\. ' iiliip:ili-, lii.i-, ilu.- in ili h im'i. Ilml 
y was can. "^'.-d solely hy th<- lav. i< ■■'., \\\* i- hliN ■. i'.li m i nl mi n 

re not iu itseinploy. /' h'f W #1 / // // . //.• . t, *■{ i|i •«: 

Liable fr;r d^jav c:ii| n\ \r, :\ •tfil' .iii.nii(f it. .1 r iir.lL- .'. •. 

V. d- C. /^. /^ V. liu'ti "A l\i \v\ 
As to n»vh ;/'■'•' *• ••' ^''' !'»/ v.;i."|if y •#•/ ' 'ff" ' • ti».j/ III.. I. f J, 

Wher*' i r%. '/.;iv '',.■.■.;/:',. ffr.'-. *'. ' m 

^•*a..a / / 1.1 ,. »■ ■■ 

i:r.n.-;I<i:.'.-:- -.f ■ \: -.■ * *-.,^. .• •■.■ ;■ ■ 

ij. afi'j :.:.4..> '.••..■■•.:•.•.'■■ • - ; •-. ■ • » ;• • • 

\ir s^r.-.r ■•■:..''*>--■•'.■•■ • • . ■ 

uV^i. »*.»*-".-- > ■.■../.. ■ ■ ■ -. ...... 

i r'.r :r A/ .\ ^•\- \\- ■ y /- - . /■■■.• 

^ «a*«C «.■■■• -^ § m m mm 

• I4._ ■ « . . f ■ ■ 

*-,-.'. • . . ■ . . ... 

iM ^ ■■■•'. ■: ■ • 

"."•',.»'«. ■ ^ ... 

' - - ,■ . . - . 

■-l.*#' .'' -.I- ■ .-. • t. . / / ■ ■ 

-2- 



». 


« t f .■ 


f- 


■ ( 


M,. 


■•• 


• •. ■■ f . 


■ « 


.1 


• J.- 




' 1 


*' 


1 . 


I • 



Hailsoads, Wabehouses, 



will afford do exciiae fur a refusal or delay iii receiving i d ahippinjr 
such callle when oflVml. '.'. <(■ .1. li. R. v. Erickson, 91 .J. 613. 

3593. A railwii) >■ |.,i:]\ li.ii .i- iDJlitary cootrol and operated by 

tilt- miiitary in th." ■ ; . i intopa, iniinitioiia of war, &f^ so 

03 not to be in iti' i I'l its franchise, is not liable for 

refusing tn ref-.--- i raiis])[>rtatmn, it Dot being s«fe 

to iin<li'rtulri' tbi :■..,■ ' i ■• i' :i.-(vpt,s and undertates lo 
carry fnii;* t- -!■ ' ■ '■■ :'l not excuse its delay to 

transpori ;"■',■ .■■..'; ..i- 

35fl:{. 1- ■ . ,,, , ■,., ]i iry control of the Uniied 

StJiti's iirr: ■■ ,i ■ I i ■_, .L.. ■ iJ,-' . -, Lli iiil'auv is not in the free "86 

I'l u-ii.: . .- . :i(iil Its iiiirj til till' I'lililic to receive and transport 
ii -I ' . I ii. lime suspended, and it ia not liable for not reeei?iiig 

1 1 I I .. Ji-. it is not ill the control of its road. f. C. Ji.B. V- 
}■',■■■,- I ^r■,M!^^■.■J;W. 

2.'i!).l. For a lielay occasioned by the refusal of the company's wr- 
vants to do their duty, the eoinpany is responsible; hut for a delay 
reaulliiig; solely from the lawlepw vioieiiue of men not in its employ, i* 
1b not responsible. /. d- Ht. L. Ii. R. v. Juntgm, 10 Bradw. 2i6. 

3A93. For a fiiiliire of currier to transport cattle to their itestinW^ 
tion within a re.isonalile time, an action lies. W., S(. i. (£-/*. Ry.V - 
M<-Ciixhiiid. II Hradw. 41U. 

2.>9«. Nothine imt the act of Cwl or the public enemy wiU excu*^ 
a larrier frcitu tlie ultimate delivery of goods entrusted to it-s c«re; bi*"* 
it ia iiot to the same uxtent haUe for every delay in reaching tl»* 
place oC destination, lli. 

2.>il7. Custom or u^;afl:e in the shipment of certain classes c^^ 
fiejclit may lix tlie linbility of n carrier for a refusal to transport th^"* 
kiiiil ■'! liriL'hl in .Mulunuity to the custom; but custom and uaig;^ 
r:iiin,it l.c lirld In ivtiiiil lli.' tiTiiis of B penal statute. I.&St.X^- 
r.,.,1 '■„. i. I'-;,.''- I'' 15r;i(i\v. 141. 

•J.'iits. Tilt' ('[ii't tluil :i railway is under military control in time of 
war. is a Miillieieut; exeuse U>v dylay in milking shipment of gooAS- 
I.e. I{. }i.\. Aahmtail, 58 111. 4S7. As to liiseri mi nation see po»t, 
9153, 2725. 

25!HI. Sf'AI-ES — WEIGin.NG — PENALTIES. §2, At all Bte- 
tions or places fnim wliicii tho sliipmeuts of grain by thfl 
rnnil of siicb ciirporatiou bIjbI! have amouiited dnriug the 
previous year to fiftv thouHiiiKi (iiO.OOO) biishels or more, 
Buch corporation wlinll. wlien reoiiireii so to ilo by the per- 
sons wbii nre the sliippr?re of tiie major part of said fifty 
thouBuiiii bu.sJiels of ^.Tiiiii, erect and keep in good condition 
for iiBe. imd use in wcifrliiiij; grain t<.> be shipped over its 
road, trap aiul cnriT'ct seal's, of propRp structure and capac- 
ity for tlie weigh ii]^' of ijrjiin 1 ly cur load in their cars after 
the snine shall liavi' Ih'cu Iniiiji'd. Such corjiora tion shall care- 
fully and correctly wci^;li cacli car upon which grain shall be 
shipped friini suiili place or statiou, both before aud after the 
same is loaded, and as^certain and rnceipt for the true Bmoant 
of ftrain bo ahipjjed. If any such corporation shall neglect 
or refuse to erect and keep in use such scales when required 
to do sn as aforesaid, oi' sliall neglect or refuse to weigh in 
the manner aforesaid auy grain shipped in bulk from any 
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station or place, the sworn statement of the shipper, or his 
agent, having personal knowledge of the amount of grain 
shipped, shall be taken as true as to the amount so shipped. 
In case any railroad corporation shall neglect or refuse to 
comply with any of the requirements of section first, second 
and fifth of this act, it shall, in addition to the penalties 
therein provided, forfeit and pay for every such oflFenso and 
for each and every day such refusal or neglect is continued 
the sum of one hundred dollars ($100), to be recovered in an 
action of debt before any justice of the peace, in the name of 
the people of the state of Illinois, such penalty or forfeiture 
to be paid to the county in which the suit is brought, and 
shall also be required to pay all costs of prosecution, includ- 
ing such reasonable attorney's fees as may be assessed by 
the justice before whom the case may be tried. [ As amended 
bv act approved May 18, 1877. In force July 1, 1877. L. 
lo77, p. 168. (The act amending this section contains the 
following: § 2. All parts of said section in conflict with sec- 
tion one of this act are hereby repealed. ) R. S. 1887, p. 1022, 
§ 119; 8. & C, p. 1953, § 120; Cothran, p. 1165, 105.] 

2600. Delivery — penalty. § 3. Every railroad cor- 
poration which shall receive any grain in bulk for transpor- 
tation to any place within the state, shall transport and 
deliver the same to any consignee, elevator, warehouse, or 
place to whom or to which it may be consigned or directed: 
Provided, such person, warehouse or place can be reached 
by any track owned, leased or used, or which can be used by 
such corporation; and every such corporation shall permit 
connections to be made and maintained with its track to and 
from any and all public warehouses where grain is or may 
be stored. Any such corporation neglecting or refusing to 
comply with the requirements of this section, shall be liable 
to all persons injured thereby for all damages which they 
may sustain on that account, whether such damages result 
from any depreciation in the value of such property by such 
neglect or refusal to deliver such grain as directed, or in loss 
to the proprietor or manager of any public warehouse to 
which it is directed to be delivered, and costs of suit, includ- 
ing such reasonable attorney's fees as shall be taxed by the 
court. And in case of any second or later refusal of such 
railroad corporation to comply with the requirements of this 
section, such corporation shall be by the court, in the action 
on which such failure or refusal shall be found, adjudged to 
pay, for the use of the people of this state, a sum of not less 
than $1,000, nor more than 85,000, for each and every such 
failure or refusal, and this may be a part of the judgment of 
the court in any second or later proceeding against such cor- 
poration. In case any railroad corporation shall be found 
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guilty of having violated, failed, or omitted to l .serve and 
comply witli tlie roqmremeuta of this section, or any part 
thereof, thico nr luurc times, it shall be lawful for any 
pnraun iiii" ■ -('■■l in njijjly to r court of chancery, and obtain 

theapii'i .'I ■ I'iver to take charge of ami manage 

such mill i ■ I iii'H until all damiiges, penalties, costs 

and e_\|ji.'ii.-i- ;il„ii'l-- A a>,'iiintft such corporation for any and 
every vinliitiim -shall, tn^'ether with interest, be fully sa" 
iied. [R. S. 1887, p. 10-23, g 120; 8. & C, p. 1954, § 121; 
Cothran, p. HOG, § 100. ] 

I'LACE OF DELI\T=Ry. 

aiiOl. A raihviiy coiiiiiaiiy miitit ivi:eive grain according to its cas- 
totii anil iisatje. it' ttiai ii-^:i|,'c is li> run its viirs upon a aide traclc to 
private wai'ehoiisi-^. ^iii'l i'. 'I' iii-'Mi' -i.^iii jn tlie care, a tender ac- 

(jordin^ly, iir noliM .■.■,.;.,■ I- i\.i, will impose an obliKS- 

tion »n thi^con)]i;i!i'' ' ' i ' ^ ■ 1 1 ' Ir . :' >iii. Having adopted t£is 
mraii' it raiinnt i.ipi n..... I ,. ; nr ii.n Mv i;riiu Ijb delivered in a 
,]:,l,.r,.,.t „.-,niiiT. .,1 al diliiL.iMa j^dLr. U.ii-Ch. U. li. K. V. Bae,l% 

■.::■■■- I : I ;; -^2 iif act of ISilT entitled "warelionacmen," railroad 

. :■ )"isitivHy inliiliitwJ fri'iii making delivery (if any grain 

■■1 ■.,. ii ; Ir J '. il ri'i'fiVL'il tor transporlatioii. into any wareliouse. uther 

itiaii lli^ii In " liicli it is (MTisijj-iieil. withiiiit l.lie consent of tiie owner 

o^consi^'ll.rlh.■rl'0|■. Vh,r.>,l v. < d-A. ;.-.«.. 4H 111.33. 

200:1. Whi'j'i- a shii>iiii'iit <i( j^riiiii is raadr lo a party having his 
warphoiisr im the lini' oi' thu r(ia<l liy whit'li t)m grain is tranaportcd. 

and siirli coiisiir in nwiy to n'o-ive it, it is the duty of the carrier 

tfl liiake a jiei-sonal delivery to him, at the warehowBe to which it is 
consigimi. III. 

3n04. WhM'i' till' owner of adj';itHiiit property, had with the cooaent 
of th'' poiiipany, fur a valid rousidonititm, iieen permitted to lay down 
n siili' triiik, iiiniLi^i'lini? nitli thi' track of thconipany for the purpose 
rif traii^poriiiLg In miiIi pvopiTty articlps of freight, and sncli owner 
has iTi'i-ieil ihi*rfiiti ii w;ii'i'hiiiisf. wliii'h is in rmrlinesa for the receipt 
III' siii-ii iivitfht. siii-li sidi- trai-k i.- to I"' cimsidured as a part of the 
line 111' I lie eoiiip;iiiy lor I hi' |<i:i [n-i' "I lii h'.'i y under thia statute, tb. 

aiiO."!. Ill ordertiieiMii|)ii .1 . ■■ iriv to deliver grain Shipped 

oil itr= riKnl in Imlk. ;il a ]i:ii 1 II i i \-' which it may be con- 

aijiried, Mieh elivali.r must 1" lue ■ ■. :■- -...me Iraek with the rail- 

roiid line nf tlie company, ami l>e in la. . |.. hIlli ili.renf, or such as 
wmilil be rcicardedasa piirtiou therei.J i..i ■ . ]■ -.i-ij of such deliv- 
ery iiliiler the ail of IHIIT. l'^;ph..i I- '.11 /;./;., 55 III. 95. 

•HVm. Itailway ennipanie-s cannot iii-M-_. uii iIh- eu-tnm which has 
olitiiineil of i-nuveyin^; trr.iin In Inilk .i\. i ilie iiiiv. ui' their own roads, 
ami ileiiveriiin il at any elevjitur iheieoii to which it maybe con- 

2t>fl(. if i-onNigiied to an picviitor or warehoiLse not on their road 
uud lieyiiiid its iir"ii.ui"<. nr if there W. no elevator on the road, then 
Ihi-y inav rii^'htfullv refuse tu reuei ve it in bulk. PeopU ex rel, v. C.i 

.1. /!. /;.; j:; rii.'.'5, 

iW*. In ti proceeding I ly'manditmus to compel a railroad company 
to deliver at tlie elevator or KHiin warehouse of the relator, in the city 
of ('hieaco. whatever ^raln in iiiilk niigbt be consigned to it, upon the 
line of their roiul, it appeared thai the company entered the city fr(Hn 




AKD Eminent Domain. 



3W 



different points upon separate tracks or lines of road, lHnu>r calltHl 
di visions. The elevator was situate upon a track usieil by the coui> 
pany in connection with the business of one of these divisions exchi- 
aively, but could be reachetl from the oilier divisions, thougrh by a 
very indirect route, and subjecting the coinpanv to great loss of tiine 
and pecuniary damage, in the delay that would ho caused to their reg- 
ular trains and business on the lattiT division: //f/c/, that the roads 
constituting these divisions, though belonging to the same corpora- 
tion and having a common name, were for the purposes of transport- 
ation, substantially different roads, constructed under ditfereut cliart- 
ers, and the track upon wliich tlie elevator was situated, having be<*n 
laid for the convenience especially of one of thost* divisions, and only 
approachable from the other under the ditliculties mentiomil, it could 
not be regarded tliat the elevator was upon tlie line of the latter ili vi- 
sion in any such sense as to make it obligatory upon the company to 
deliver thereat freight coming over tliat division. C. d* iV. W. Hi/, v. 
JPeopie, 56 III. 365. 

2609. But the track upon which the elevator was situated was 
owned and used by the respondent company and anotlicr company in 
common, and was a direct continuation of Uie line of one of theVi^s- 
pondent company*s divisions, and of easy and convenient access from 
that division, and was usihI by the resj[H)ndent, not only to d<*liver 
grain to other elevators thereon, some ot whicli were of more diiHcult 
access than that of the relator, but also to deliver luml>er and ottier 
freight coming over such division, thus making it not only legally, 
but actually, by pasitive occupation, a part of their road. .S> it was 
heffi, that fn reference to grain coming over that division, the trark 
upon which the relator*s elevator was situateil, was to be regarded as 
a part of Uie respondent's line of roa<l, and it was their duty to deliver 
such grain to the elevator, if consigned to it. lb, 

8610. Where grain in bulk is consigneil to a particular elevator on 
the line of a railroad, it is no sulUcient excuse for the company to 
refuse to so deliver, that it cannot do so without a large additional 
expense caused by the loss of the use of motive power, labor of ser- 
vants, and loss of' use of ears, while tlu* same is being <lelivered and 
unloaded at such elevator, and brought back, for it is precisely that 
expense for winch the company is paid its freight. C. d-N. W. lii/. v. 
PtKypU, 56 III. 365. 

2611. Hy the rules of the common law, railway companies cannot 
be couipelleil to permit individuals to connect side tracks of their own 
with the tracks of the companies, in order to enable the latter tt> earry 
grain to warehoust^ or elevators whicii have be^Mi en;cted oJV th4*ir 
lines of n)a<ls. Ptoph. v. C, ct- N. W. Ry,. 57 111. i:^*',. 

861S. And where it is sought to compel a railroad company to per- 
mit such conni'ction upon the ground of an alleged custom amon«;:the 
companies whose lines concentrate at th<' place indirat^'d, Wm' ens torn 
must lie clearly made to apiHtar, and to have existed so long as Ui have 
the force of law. lb, 

3613. A contract by the owner of an elevator to conne(!t th** same 
with a railroad, personal in its nature, confers no rights upon a lessee 
of such owner. Ptople v. C. dr A'. \V, Hy., 57 111. 4Ii»i. 

2614. To make a railway company liable under this section for not 
delivering grain to the consigmn^ or placi? of consignnu^nt, the frei«;lit 
must )>e m hulk, and must he consigned to the warehouse or place in 
question at the time of shipment. A demand at the place of dtfstina 
tion is not of itself sullicient. r, a* A. \V. Ry. v. Staubro, 87 111. 11*5. 

2615. Damagks. In a simple iiction on the case, without reference 
to the statute, against a railway company for not delivering grain 
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a bulk to a particular wurtthousc, the true 



n the price of tlie arain 
», S7 lU. llto. 



may be consUlereii. (,'. d- S. W. Ry. v. Htanbro, h 

2618. btatutu beiug penal will uot l)e extended by construction. C. 
* N. W. liy. V. at'inb'ra. H' 111. l«o. 

S617. A railroad corporation will only be compelled to deliver 
grain iu the pnrtiriilar wareliuise or elevator to which it is consigned, 
w)ii?n such warehouse or elevator ia upon the line of its road. But the 
line of the road is not necessarily contineJ to such tracks, side tracks 
and switches by it uwiied or leased. I/oyt v. C, B. d- Q. R. R.. M 111. 

m\. 

■l>\\^ 1; ,j ; iilsv.iv riiijMiration has already purchased or secured by 

I ■: I . ■ ! I ■■ I I" li'ffal right to use the track of another road 

ii ■■ . ■ ■ 1 I ■ I iriiliir warehouse or elevator, then such ware- 
Ill' 1- H I '.I, -I,. 1^1' I'linsidered as being upon the line. But 

uinii li 1 1^1., :<' ,1111 <.■•.. ■\ Uh: track of anotlier company for the use of 
which it liu.i nil liri'n.-ic or contract, to reach such warehouse or eleva- 
tor, it cannot be compelied lu run over such track in order to deliver 
grain, lb. 

•Jlilft. Thi- (■i;iiiiliiti*'>l thr ruiistitiition in respect to the delivery of 

illan- ■■I'l'l- i! !i' ; i|:l , .1] Ml,- V. ;;;i li..ii-,- .!]■ rli'VatOr to whicli it iseCKI- 

.-ni.i' r , 11... i I ■ ■ I i Ui a delivery by the com- 

ri ..ii I I I '.■ ■ , ,.■'. .ii \- \ \\,']-\- consigned when such 
drli' M ■. I .i;i !.■ ■ II I ■ iL^i'ii .ii tr.ii'ks it has the legral right 

1iir(ii|-l..\ ■■m-,: ih.jil ■..'.. ii.d--/. /(. Ji.. ii;i 111. mil. 

■JltlLMl. liiKbi to enjoin removal of a connecting side track. Hot/tY. 
(\.Jl.i\:-(^. J{. a.. 9lllll.'>il. 

liliL'I. \Mieri' a ciimtiany takes grain consigned to Chicago, its duty 
ititu lii'liver it iu (.'liicago at any warehouse upon its lines or side 
tracks, Lo which it has been consigned. Vinfe7tt v. C. * A. R. R. 4» 
III. ■a:\. 

2)i2'i, KiniiT TO CHANGE coxHiGNMENT. §4. All consigu- 
niiMit.-" ol' f^niin tu any I'lcvntnr or public wareiioune shBll be 
he!il 111 Ik' ti'iii|u>i';iry, »n'\ snl^jpct to change by the ccmsignee 
iir consij,'iior iit ;iji_\ tinii' prr\ imiM to thfi actual unloading of 
Biich |irii|»-rty frnni th<* curs in which it is transported. 
Niitico of any cIkiuho iu cunsigiimont may be sen-ed by the 
CDnsignee on any ii^'eut of the railroad corporation having 
tlio pn>]ierty in possession who may be in charge of the busi- 
iie-is of sui-Ji ciirp'indion nt the point where such property is 
to ho di'liM'ii'il: "111 I it. nftcr Hiich notice, and while the same 
rcniiiiiis iiiir;ii.ci>lril, .-^iu'li prdjifirty is delivered in any way 
ditl'erfijit finiu sncli iiJti'ri'd i>r changed consignment, snch 
railrond <'nrp'irati<m shall, at the election of the consignee or 
ptirson cjititii-'il In '■imtrol such property, be deemed to have 
ilU^gally aiipropriiiti;d sui-h proi)erty to its own use, and Bhall 
be liiibhi to pay the owni'r ot (Consignee of such property 
donblt> thd vnluc! of the property bo appropriated; and no 
extra ciiiirno siiall be permitted by the corporation having 
t.hf tmytoilv of stich |i!'o]jorty, in comsequeuce of such change 
of conMgu'munt. [1{. S. 1987, p 1023, §121; S. &. C. p 
195r>, § 121; (Juthran, p. 116ti, t, 107.] 
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2623. Receiving on TRACK-itiGHTft of owners raved. 
§ 6. Any consignee or person entitled to receive the delivery 
of grain transported m bulk by any railroad, shall have 
twenty-four hours, free of expense, after actual notice of 
arriv^ by the corporation to the consignee, in which to re- 
move the same from the cars of such railroad corporation, if 
he shall desire to receive it from the cars on the track; which 
twenty-four hours shall be held to embrace such time as the 
car containing such property is placed and kept by such cor- 
poration in a convenient and proper place for unloading. 
And it shall not be held to have been placed in a proper place 
for unloading, unless it can be reached by the consignee, or 
person entitled to receive it, with teams or other suitable 
means for removing the property from the car, and reasona- 
bly convenient to the depot of such railroad corporation at 
which it is accustomed to receive and unload mercliandise 
consigned to that station or place. Nothing herein contained, 
however, shall be held to authorize the changing of any con- 
si^ment of grain, except as to the place at which it is to be 
ddivered or unloaded, nor shall such change of consignment, 
in any degree, affect the ownership or control of property in 
any other way. [R. S. 1887, p. 1023, § 122; S. & C, p. 1955, 
§ 123; Cothran, p. 1167, § 108. J 

2634. Receipt and deliver y at crossings, etc. g 6. 
Every railroad corporation organized or doing business under 
the laws of this state, or authority thereof, shall receive and 
deliver all grain consigned to its care for transportion at the 
crossings and junctions of all other railroads, canals, and nav- 
igable rivers. Any violation of this section shall render any 
Buch railroad corporation subject to the same i)enalty as con- 
tained in section 3 of this act. [§ 7, repeal, omitted. See 
"Statutes," ch. 131, S 5. R. S. 1887, p. 1023, S 123; S. & C, 
p. 1955, § 124; Cothran, p. 11G7, g 109. J 

RAILKOAI) AJ^D WAREHOUSE COMMISSIONERS. 

An act to estahUsh a hoard of railroad and warehouse comnilHslonerH, and i>reBcrll)e 
tbeirjiowers and duties. Approved April i:i, IHTi. In force July 1, IKTl. [1.. 1ST1--J, p. 
618: R. S. 18KT,p. 1(»5, a If)<-1H5: 8. <k (.'., p. IvrtH, ii \)H\ \M: Cothran, p. 11>M, i^ li&- 
171.] 

2625. Appointment —TEKM. S$ 1. Br it enacted hy the 
peopUi of the state of Illinois, represented iji the general as- 
seinldy. That a commission which shall be styled "Railroad 
and Warehouse Commission," shall be ai>iM)iiited as follows: 
Withiu twenty days after this act shall take eifect, the gov- 
ernor shall appoint three persons as such commissioners, 
who shall hold their office until the next met»ting of the gen- 
eral assembly, and until their successors are appointed and 
qualified. At the next meeting of the general assembly, and 
every two years thereafter, the governor, by and with the 
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advice and consent of the senate, shall appoint three pereona 
as such commissicmers, who shall hold their o «s for tiie 
term of two years from the first ilay of January in the year 
of their ap])ointmeut, anil until their Bucceesora are appointfld 
and qualified. 

2630. Qualifications. § 2. No person shall be a^ 
pointed as such commissioner who is at the time of hifl 
appointment in any way connected with any railroad com- 
pany or warehouse, or who is directly or indirectly interested 
in any stock, bond, or other property of, or is in the employ- 
ment of any railroad company or warehouseman; and no per- 
son appointed as such commiBsioner shall, during the term 
of his office, become interested in any stock, bond or other 
property of any railroad company or warehouse, or in any 
manner be employed by or connected with any railroad com- 
pany or warehouse. The governor shall have power to re- 
move any such coiumisaioner at any time, in his discretion. 

2(i27. Oath— iioND. g 3, Before entering upon the 
dutieij of liis office, each of the said commissioners shall 
make and subscribe, and file with the secretary of state, an 
afliJavit, in the followiug form; 



And shall enter into bonds, with security to be approved 
by the governor, in the sum nf 820,000, conditioneil for the 
faithful perforjnanco of his duty as such commissioner: 

2 )>2 8. Com i'icnhation — sechetary — office — exi'enses, 
§ i. Each of said commiBsioners shall receive for his serv- 
ices a sum not exceeding 3si,aOO per annum, payable quar- 
terly. Tlicy shall be furnished with an office, office fumi- 
turi? ami stiitiiMif ly, at the expense of the state, and shall 
have power to ii|)|Kiint a secretary to perform such duties as 
they shall iibsiyii to him. Said secretary shall receive tor his 
services a sum not exceeding SI, 500 per annum. The office 
of the said commissionorri hliall be kept at Springlield, and 
all sums authorized to be |iaid by this act shall be paid out 
of the .stato in.'ii.-iiry mjuI mily on the order of the governor: 
I'rovidi-d. llint tin' tntnl >uiii tn ht'. expended by said comniis- 
siouers I'nr nlliii' n'ul ^nui furniture and stationery shall, in 
no case, excei-d liio t..tiil .-^um of SHOO per anmim. 

•£G'iM. RuiHT TO I'Ass on TiiAiys, ETC. §5. The said 
commisiiiouei's shall have the right of passing, iu the per- 
formance of their duties concerning railroails, on all rail- 
roads and railroad trains iu this state. 

2<>!tO. llEi'oriT OF UAiLROADB. ^6. Every railroad com- 
pany incorporated or doing business iu this state, or which 
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8hall hereafter become incorporated, or do business under 
any general or special law of this state, shall, on or before 
the mst day of September, ia the year of our Lord 1871, and 
on or before the same day in each year thereafter, make and 
transmit to the commissioners appointed by virtue of this 
act, at their office in Springfield, a full and true statement, 
under oath of the proper officers of said corporation, of the 
affairs of their said corporation, as the same existed on the 
first day of the preceding July, specifying — 

First — The amount of capital stock subscribed, and by 
whom. 

Second — The names of the owners of its stock, and the 
amounts owned by them respectively, and the residence of 
each stockholder as far as known. 

Third — The amount of stock paid in, and by whom. 

Fourth — The amount of its assets and liabilities. 

Fifth — The names and place of residence of its officers. 

Sixth — The amount of cash paid to the company on account 
of the original capital stock 

Seventh — The amount of funded debt 

Eighth — The amount of floating debt. 

Ninth — The estimated value of the roadbed, including iron 
and bridges. 

Tenth — The estimated value of rolling stock. 

Eleventh — The estimated value of stations, buildings and 
fixtures. 

Twelfth — The estimated value of other property. 

Thirteenth — The length of single main track. 

Fourteenth — The length of double main track. 

Fifteenth — The length of branches, stating whether they 
have single or double track 

Sixteefith — The aggregate length of siding and other tracks 
not above enumerated. 

Seventeenth — The number of miles run by passenger trains 
daring the year preceding the making of the report. 

Eighteeyith—ThQ number of miles run by freight trains 
daring the same period. 

Nineteenth — The number of tons of through freight carried 
daring the same time. 

Twentieth — The number of tons of local freight carried 
daring the same time. 

Twenty-first — Its monthly earnings for the transportation 
of passengers during the same time. 

Twenty-second — Its monthly earnings for the transporta- 
tion of freight during the same time. 

Thventythird — Its monthly earnings from all other sources 
respectively. 

Twenty-fourth — The amount of expense incurred in the 
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mmiiDg and mauagemeut of paaseugor trains during the Bame 
time. 

Twmiy-jifih — The iiranaDt of espeiiee incurred in the run- 
ning and management of freight trains during the same time; 
also, the aiiiiinnt uf expense incurred in the running and 
manugiiinent oli mixed trains during the same time. 

Ticenlij-su-lh- All other expenses incurred in the running 
and uianagLMin.'nt of the road during the same time, includ- 
ing the snljiries of cjHiceriH, which shall be reported separately. 

Tici'viij-:^criiilh—'V\\c iimoiiiit expended for repairs of roftd 

and miiiiil ■! .1 il* i\ay, iucludiug repairs and renewal ot 

brid^■l'^• ^. 1.1 ■ ■ ! .1' iron. 

Tiri'ui;. I I. jLiiinunt expended for improvement, 

and wh^U.i r ;(:■■ -:r.\:'- :iw estimated as a part of the expenses 
of operating or n.-jiiiiring the road, and, if either, which, 

Twfintt/-Hliilh — The amount expended for motive power and 
cars. 

Tktriieth — The aoKJUut expended for station houses, bmld- 
ings and iixtures. 

Tliirlij-Jlrsl — All other exjiensBB fur the maint-enance of 
way. 

Tliirl!/-si'c<iii'l All other espenditures, either for manage- 
nient of the rond, miiiiitenance of way, motive power and 
cars, or for nther pur[post's. 

Tliirlif-llnnl-'Uhe. rate of fare for paseengers for each 
month during the same time, tlirough and way passengers 
separately. 

Thirfy-fonrlli -The tai'itf of freights, showing each change 
of tariff during tiie same time. 

Tliirly-Jiflli A copy of each published rate of fare for 
passengers and tariff of freight, in force or issued for the 
government of its agentw duriug the same time. 

Thirl i/sij-lh - \\ hether the rate of fare and tariff of freight 
in such published lists are the same as those actuiJly re- 
ceived by the comjjany during the same time; if not, what 
were received. 

Thirl iz-s^i.-ri'iilli—Whtit express companies run on its roada 
and ou wJiat terms and on what conditions; the kind of busi- 
ness done by tlieiii, and whether they take their freights at 
the depots or ;U thi' olhc-e of such espresH companies. 

Thirliji-i'ilillr — Wliiit freiglit and transportation companies 
run on its ro/,d. nnd on whnt terms. 

Thirty-iiiulh-- U'hifthur such freight and transportation 
companies use the cars of the railroad or the cai's furnished 
by themselves. 

Fortieth — W'liether the freight or cars of such companies 
are given any preferoiice in speed or order of transporation, 
and if so, in what piirticular. 
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Forly-firsi — What running nrrangemouts it hH> uith othor 
railroad companies, setting forth the Citntraeti^ for the sanio. 

2631. Additional iNgriKiFs. $7. The snid iHMnmission- 
ers may make ami pntpouml to such railnmil i'oni|mnios any 
additional interrogatories, which shall be unswdvtl by suoii 
companies in the same manner as those spooitied in the fort^> 
going section. 

2632. Applies to officeus of hoad. Jj S. Seotions i\ 
and 7 of this act shall apply to the presiiltMit, (lirei'tors ami 
officers of everj' railroad company now existing or wlucli 
shall )>e. incorporated or organized in this stato, and t<» every 
lessee, manager and operator of any railroad within Mi is 
state. 

2633. Statement by \yAitEHOusK.MAN. ;; *J. It sludl lie 
the duty of every owner, lesso<^ and manager (»f i^vt^ry public 
warehouse in this state to furnish in writing undiM- oatli, at 
such times as such railroad and warehouse (*niiiniiHsiMn(«rH 
shall require and prescribe, a statement concerning tht* con- 
dition and management of his business as sucli wart«ht)usi«- 
man. 

2634. Repout nv commissionkus- kxamination. jj lo. 
Such commissioners shall, on or iN^fnro tin' lirst tlay nf 
Decemljer, in each year, and oftener if re(|uin'd by Mk^ gov- 
ernor to do so, make a r«*port to tin* governor of tlieir dnmgH 
for the preceding year, containing such factH, st/ib*iiH'iitN and 
explanations as will disclose the actual workings of the nys- 
tern of railroad trans]>ortation and wareiiouH<« business in 
their l>earings u])on the business and proh))"rity of tin* peo- 
ple of this state, and such suggestions in n^lation tlieret<» as 
to them may seem ap|jro)>riate, and jwirtieularly, firHt, 
whether in thoir judgment the railroads ran be cluhHitied in 
regard to the rate nf fare and fn^igiit to Ih> ejiarged ujxin 
them, and if so, in what manner; seeond, whether n elahhiiica- 
ti(in of freight can /dso be :nade, and if ho, in what manner. 
They shall also, at ^uch tifnen Hn the {.'overn'T ^h/dl direet, 
examine any paitieidar niibjert eunn<Tt«d uifh the ninditidn 
and manugHjnent nf .-^ueh railroads and uaM}iMi|.(-. , imd re- 
pcirt t«> him in writin;.' t)i*.'ir opinion tli<pon Mith their rea- 
s^jns therefor. 

2635. EXAMINM loN' o| i;.'»n I:0'. if •',/; v. M: Mfo' ■ I ^ 
sriTs. ;i 11. Sai-i '■'injnji-r-i'ijj«f- h.-iJJ t-\:\\u\\if juto t)j< iw^n- 
dition an«l njhna;:»!!j. ;j?. .iiid ;ilJ -/ilj. i nj.ilti ;.. «"/jjii j fjjj.;' t|.<- 
business '.tf r.'iiij .::i- .jj i •.^;i/.•}■•/ j. < •■ jjj thji .t.-iti -ol.-i; .-li- 
the sani»- ]*ert-ii:. t-. !;,«• j.-];i?, ,;, 'A ■•■■i'-Ij f/.-:-!- ;,i;'j wr.^ti ;.'i-.-<-- 

to the pubil'-. ^1.': : : , r.-..- :.^w. .::.:u ,-[-\y:',li ;i7,'i -erijrjty '.f p*-r- 

sous doi:4g b'-i-i:.'--- rl;*-/- ■.■,■! i: Ji-.'j v.i.it;..:/ - I'-'u r-i :? '.vl 
oompanier? ^ni wfir^rL'^ur^;'. lh<:i/ o)ii'>«;rr, djr«:','V//-., n.h!i-'i;r^ r»8, 
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lessees, agents and employes, comply witli the w8 of thb 
state now in force, or which shall hereafter be in force con- 
cerning them. And whenever it shall come to their knowledge, 
either upon comiilaiiit or otherwise, or they shall hive reason 
to believe that any anch Inw or laws have been or are being 
violated, they shiill prosecute or cause to be prosecuted all 
corporations or persons ti;ui]ty of such violation. In order to 
emtble said coiumissiimers elficiently to perform their duties 
under this nut. it is litTuby mude their duty to cause one of 
their iHimliir, ..i li i-t .mce in six months, to viuit each county 
in the -i : ., i- or siiiUl be located n railroail station, 

and ]"i - I I I into the ninnagement of Hiich railroad 

and Knn[i^u:\- la.-r.iL-.A. 

'i^im. WuiiN llOAltU TO INVESTIGATE CAUSE OF AfCIDENT 
ON JlAILliOAD- IflllDOE, ETr,, OUT OF ItEPAIil— MANDAMUS— 
PKOrEEUINGS BY ATTOHNEY (lEKEltAL. g llj. It shall be the 

duty of anid board of couimiasioners to investigate the cause 
of any accident lui any railrowl resulting in the loss of life or 
injmy t-o per.-iim or persons, which in their judgment shall 
require investigation, and the result of such investigation 
shall bo reported upon in a special report to the governor as 
soon after said acciilent as may be practicable, and also in the 
annual i'(.ii)ort of siiid commissioners. And it is hereby 
made the duty of the general superintendent or manager of 
each railroad in this state, to inform said board of any such 
accident immediately after its occurrence. Whenever it shall 
come tLi the knowledge of said bonrd, by complaint or other- 
wise, that any riiiliond liridge or trestle, or any ]iortion of 
the track of any milroad in this state is out of repair, or is 
in au unsafe couditinn, it shall be the duty of such board to 
investigate, or ciuise an investigation to be made, of the con- 
dition of such railroad bridge, trestle or track and may 
employ such person or fiersons who may be civil engineer or 
engineers, as tlii'y ^IiilII dcom necessary for the purpose of 
making snch iiiM-iiL' ihin. .mmI whenever in the judgment ol 
said board, iifii't ;i_jiLtion, it shall become neces- 

sary to relniilil . , !i ■ ! iinnk or trestle, or repair the 
same, the said li-ici -i'.J -ivc notice and information in 
writing to the curpuriLtion of the improvements and changes 
which they deem to be iiroper. And shall recommend to the 
corporation or person or persons owning or operating such 
railroad that it, or ho, or they, make such repairs, changes or 
improvements, or rebuild such bridge or bridges on such 
railroad as the board shall deem necessary, to the safety of 
persons being transported thereon. And said board anall 
give such corporation or person or persons owning or operat- 
ing said railroad an opportunity for a full and .ir hearing 
on the subject of such investigation and recommendatioit 
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And said board shall, after having given said corporation or 
persoii or persons operating such railroad an o])portiinity for 
a full hearing thereon, if such corporation or person shall 
not satisfy said board that no action is required to be taken 
by it or them, fix a time within which such changes or repairs 
shall be made, or such bridges, tracks or culverts shall be 
rebuilt, which time the board may extend. It shall bo the 
duty of the corporation, person or persons o^vning or operat- 
ing said railroad to comply with such recommendations of 
said board, as are just and reasonable. And the supremo 
court or the circuit court in any circuit, in which such rail- 
road may be in part situated, shall have power in all cases 
of such recommendations by said board, to compel compli- 
ance therewith by mandamus. If any such corporation or 
person or persons owning or operating any such railroad, 
shall, after such hearing, neglect or refuse to comply with 
the recommendation or recommendations of said board as to 
making any repairs, changes or improvements, on any bridge, 
track or trestle, or to rebuild any bridge within the time 
which shall be fixed by said board therefor, said board shall 
report such neglect or refusal, together with the facts in such 
case as said board shall find the facts to bo, touchiiig the 
necessity for such repairs, changes or rebuilding to the attor- 
ney general of the state of Illinois, who shall thereupon take 
Buch action as may be necessary to secure compliance with 
such recommendations of said l)oard. In all actions or ])ro- 
ceedings brought by the attorney general to compel compli- 
ance with the recommendations of the board, the findings of 
the board shall l>e prima facie evidence of the facts therein 
stated, and the recomiuendatitms of the board shall be deemed 
prima fticie, just and reasonable. Nothing herein contained 
shall impair the legal liability of any railroad company for 
the consequence of its acts. And all existing remedies th(»re- 
for are hereby saveil to the people and to individuals. 
[Added by act approved June IG, 1887. In fr)rce July 1, 
1887. L. 1887, p. 25"). ] 

26S7. Canckllation of wahehoi'sk licknsks. g 12. Said 
commissioners are hereby authorized to hear and determine 
all ai>plications for the cancellation of warehouse lici^nses in 
this state which may be issued in pursuance of any laws of 
this statf^ an<l for that purpr)se to make and ado})t such 
rules and regidations concerning such hearing ami det<'rmi- 
nation fis may, frrmitime to time, by tluMii be deemed proper. 
Ami if, uprm such hearing, it shall ap})ear that any jmblic 
warehouseman has been guilty of violating any law of this 
state concerning the business of publie wareh(»us4Mnen, said 
ocjuimissitmers may cancel and revoke the license (»f said 
public warehouseman, and immediately notify the oAicer who 
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iBsnecl such liceuee of sach revocatioQ aud oancellation; and 

DO persun vpliose license as a public warehouseman shall be 
cancelled or revoked, sliitll be entitled to another license or 
to carry ou tha busiuesd in this state of such public ware- 
houseman, until the expiration of six luuuths from the date 
of such revocation aud cancellation, and until he shall have 
again been licensed: Pruoiiltiil, that this section shall not 
be so construed fts to prevent any suuh warehouseman from 
delivering any grain on baud at the time of such revocation 
or caacellatiou of his saiil liiiense. Anil all licenses issued 
in violation of the provisions of this section shall be deemed 
null and void, 

3(i38. PowEit TO EXAMINE uooKM, ETC. §13. The prop- 
erty, books, records, accounts, papers and proceedings of all 
such railroad companies, and all public warehousemen, shall 
at all times, during business hours, be subjeot to the exsjni- 
uation and insppi^tion i.f sncli eomiiiis.^i oners, and they shall 

have \i"\\' !■ t'i 1 \ in-. nn<l' i- ii.i'li ■ n- aftirraation, any and 

all dirii': ■ , . . I ,| ,_. . . , ,■ . (liil employes of any 

suchraili. ■ I , ■ ; ■, I'i I ; iill owners, managers, 

lessepH. ^tLjiiii - ii'iu ■■iiij-lii^i'- I ■■" -iu-l] [iul>iic warehouses and 
other persuny, conuuriiing iLuy mutter relating to the condi- 
tion and mangoment of such business. 

2<i39. May ex,v.hine witnesses. Etc. g li. In making 
any examination <is contemplated in thi.-s act, or for the pur- 
pose of obtaining information, pursuant to this act, said 
commissioners shall have the power to issue subpoenas for 
the attendance of witnesses, aud may administer oaths. In 
case any person siiall willfully fail or refuse to obey such 
Bubpcena, it shall be the duty of the circuit court of any 
county, upon applK'iitton of said commissioners, to issue an 
attftchmout for such witiiess, nnd compel such witness to 
attend lipfojv the commissioueTH, and give his tt-stimony 
upon such matters as shall be lawfully required by euch 
conimissiomirs; and the sfiid ciairt shall have power to pun- 
ish for contempt, ;is in other cases of refusal to obey the 
process uni! order of wuch court 

2*t40. Penaltv aoainst witnesses, g 15. Any person 
who slnill willfully m-tili'ct or refuse to obey the process of 
subpci'iia is-in'il l>\ s^id '■niiiniissiimers, and appear aud tes- 
tify as tliin'Lii M-ijuii-r-d. Kli:ill be doemeil guilty of a raisde- 
meaiiur, ionl -li^ll !"■ li;d>li' in an indictment in any court of 
comi>ptfiit jiiri-diiliiiji, anit on I'linviftiou thereof shall be 
punislii'd [<•!■ ■■ni'h ull^'ii-^r, liy ji tioi' nf not less than 25 noi; 
more th;iii s;"iO(l, ni- \:\ iinprisniiiin'nt of not more thirty days, 
or both, h\ till' dJ^Ji-ii'tiMii nf tlif court bcfiiro which such con- 
viction shall bi' had. 
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2641. Penalty against railroad companies, ware- 
housemen, ETC. § 16. Every railroad company, and every 
officer, agent or employe of any railroad company, and 
every owner, lessee, manager or employe of any warehouse, 
who shall willfully neglect to make and furnish any report 
required in this act, at the time herein required, or who 
shall willfully and unlawfully hinder, delay, or obstruct 
said commissioners in the discharge of the duties hereby 
imposed upon them, shall forfeit and pay a sum of not 
lees than 100 nor more than $5,000 for each offense, to be 
recovered in an action of debt in the name and for the use 
of the people of the state of Illinois; and every railroad 
company, and every officer, agent or employe of any such 
railroad company, and every owner, lessee, manager, or agent 
or employe of any public warehouse, shall be liable to a like 
penalty for every period of ten days it or he shall willfully 
neglect or refuse to make such report. 

2642. Attorney general and state's attorney to 
PROSECUTE suits. § 17. It shall be the duty of the attorney 
general, and the state's attorney in every circuit or county, 
on the request of said commissioners, to institute and prose- 
cute any and all suits and proceedings which they, or either 
of them, shall be directed by said commissioners to institute 
and prosecute for a violation of this act, or any law of this 
state concerning railroad companies or warehouses, or the 
officers, employes, owners, operators or agents of any such 
companies or warehouses. 

2643. In name of people— pay— qui tam actions, g 18. 
All such prosecution shall be in the name of the people of 
the state of Illinois, and all moneys arising therefrom shall 
be paid into the state treasury by the sheriff or other officer 
collecting the same; and the state's attorney shall be entitled 
to receive for his compensation, from the state treasury, on 
bills to be approved by the governor, a sum not exceeding 
ten per cent, of the amount received and paid into the state 
treasury as aforesaid: Provided, this act shall not be con- 
strued so as to prevent any person from prosecuting any qui 
tam action as authorized by law, and of receiving such part 
of the amount recovered in such action as is or may be pro- 
vided under any law of this state. 

2644. Rights of individuals saved, g 19. This act 
shall not be so construed as to waive or affect the right of 
any person, injured by the violation of any law in regard to 
railroad companies or warehouses, from prosecuting for his 
private damages in any manner allowed by law. 



Kailroasb, W&behouses, 



EXTORTION AXD UX.JUST DISCRIMINATION. 

iitlDii Id the r&tea charged for tlM 
will in thlB state and lo puDl*b Uw 
si aiideoce In relation therslo, Uri 
Bcrlminallime nii<i eitortlana In the 

(reliihtB on aaJd roMle," approved April 1, A. D. 1871. AuurnvEil Mur E, 1S^ In laree 
July t, 1873. [H. 9, li«T, p. m*l, a 1M-1JB; S. * C, p. IWi, ij; 115-16S; CotUrao, p, lin, 
it 110,-llB. Sue snle, B4 ST.] 

2645. Extortion. § 1. Sa if enacted by ike pexyple 
of the state of Illinois, represented in the general rissenthlv: 
If any railrond curporation, organized or doing business m 
this state under niiy net of iucorporfttion, or general law of 
this state, now in fnrce or which may hprea.fter be enacted, 
or any railroad corporation organized or which may here- 
after be organised under the laws of any other state, and do- 
ing buHinoHS in this state, shall charge, collect, demand or 
receive more than a fair and Teasouablo rate of toll or com- 
pensation, for the transportation of passengers or freight, o£ 
any description, or for the use ami transportation of any 
railroad car upon its track, or any of the branches thereof 
or upon auy railroad within this state which it has the right, 
license or pprmissiou to use, operate or control, the same 
shall be deemed guilty of extnrtiou, and upon conviction 
tjiereof nhnll bp rtenlt with jis hereitiufter provided. See 
Const., .irt, 11, ^ 1-: ;iTif. , ',M !N 
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oommon law, and charters griving railroad companies the right to 
establish rates of freight, &Cm in general terms, are subject to the 
Implied condition that those rates shall not be unreasonable. CdkA. 
IL B. V. People, 67 HI. 18. 

8652. Charters subject to implied limitation. The "right 
to ftx rates of tariff," &c., granted by a charter, must be construed as 
IteiDg with an implied limitation or restriction that in fixing rates of 
tariff, the company shall make them reasonable and not extortionate, 
uid that in making discriminations, they shall be reasonably just. 
St L^ A, &T.H.R.R, V. Hill 14 Bradw. 679. 

2653. Unjust discrimination. § 2. If any such railroad 
cM>rporation aforesaid shall make any unjust discrimination 
in its rates or charges of toll, or compensation, for the trans- 
portation of passengers or freight of any description, or for 
the use and transportation of any railroad car upon its said 
road, or upon any of the branches thereof, or upon any rail- 
roads connected therewith, which it has the right, license or 
permission to operate, control or use, within this state, the 
»aine shall be deemed guilty of having violated the provisions 
>f this act, and upon conviction thereof shall be dealt with 
%8 hereinfi^ter provided. 

constitutionality. 

2654. Legislation to prevent unjust discrimination in freights is 
n no respect a violation of the charters of railway companies, and is 
xmstitutional. C. <fe A, R, R, v. People, 67 111. 11. 

2655. Unjust discrimination. § 16, art. 11 of the constitution 
uithorizing the passage of laws to correct abuses and to [prevent un- 
just discrimination and extortion, by implication, restrains the power 
>f the legislature to the prohibition of such discrimination only as is 
in just. /6. 

2656. An act of the legislature prohibiting any and all discrimina- 
;ion, whether just or unjust, and which does not permit the companies 
;o show that the same is not unjust, but infers guilt conclusively 
from the mere fact of a difference in rates, is unconstitutional and 
roid. lb. 

2657. An act prohibiting unjust discrimination in charges, making 
;he charging of a greater compensation for a less distance, or for the 
lame distance, prima facie evidence of unjust discrimination, and 
pving a trial by jury as to the facts, is within the constitutional power 
>f the legislature, lb, 

2658. This section is not obnoxious to any constitutional objection, 
uid a railway company will be liable to the penalty imposed for its 
riolation in discriminating in the rates of charges as to different con- 
tracts for through transportation of freight from points in this state 
o a point in another state for different distances, charging a greater 
ium for the less distance of the entire carriage than for the greater dis- 
ance. Wabash, St. L. & P. Ry. v. People, 105 111. 236; People v. ir., 
«. L, & P. Ry., 104 111. 476. 

2659. There is nothing in the section or act which contines the 
injust discrimination for charges for the tiansportation of prop<Tty 
rithin the limits of the state. The language '* within this state/* in 
he last part of the section, has reference to the roads which a railway 
9ompany may operate in this state. lb. 104 111. 476. 

—22 



SKIiil. i \ I I I' - I \ J 1 < < i^ni J i:< I . A state Lonre^ itthetinjuBt 

(liscriiiiii .. - :i. I J i;-|jortatioii ui jmaseuKurs or (rei^t 

from :i |.-/ ■ .■ .1 jiiiutthestate, though it may inci- 

(li'titiill'. ^iiii . ' . ..iiiii. ! \\. :i slateH cannot be said to lie a law 

rejriilaiiiii; .u m- in-Li%.-i-ii >L^iu-s witliin tlie meaning of the fed- 
eral roiji-iiliLtiuii, ei<iiet'idlly when it does not purport to eXtirciw 
puiiirol ovi-v aiiv railroad L-orporation except those that run or operate 
in the st;ite. /Vuj./e v. W.. St. L. iH P. Hy.. lOt II!. i7B; IV.. Ht. L. A 
P. R'j. V. Pt'iph. US in. 23(i. 

26HI. Statute must be cunstrited to include a transportation of 
goods under one contract and by one voyage from the interior of Uic 
state of Illinois to New York. Wabtu/i, St. L. d- P. Ry. v. llliwn», 
IIH I'.S. 557. 

SQ62. 1nteu--'i 111 I I ■\: ^i 1 i:i I 'lirh ;i transportation is "com- 
merceamoDg the si .■ .r! r.f the voyag[e which lies 

within the stale ii , i a iraaspoilation of goods 

which is begun ;itiii « i' i:. ii ■ ^i^ and disconnected with 

any carriage out(<i<ie •■; iinr r^idii-. \\i.i>.:i i;< imt commerce among the 
stalra. Ih. 

SfiftS. The hitter is suliji^ct to rc-gulation by the state and this stat- 
ute is void as ajijilhtl to it; but the fiiruier is national in its character 
and its regulation i.s eonlidt'd to congress exclusively by that clause of 
the federal eonatitutioii which empiiwera it to regulate commerce 
among the states. lb. 

S664. This statute is void iis to that part of the transmission of the 
freight which may be within the state where the contract is for its 
carriiigc bevond the limits of the state. Reversing the judgment of 
the state cmirt. lb. 

'2^Mii. KeKul^itu'ii of iuter-tilate commerce. See State v. Ch, ct N. 
W. Hv.,TO I^,l^;l li;-2: r„ rt'.nA- C. \. l.V. R. R.,m ioytAU%: Hart\. 
Cli.i\- \. \y /,■■ , ivi I...L1 isr,. 

^SH.'i. I'l III I h: iivEK. The legislature has the undoubted 

power nil ' ' I. linn, to prohibit unjust dlseriniination in 

charges 111. . I.I- . -I ;,iiii)Q of pei'soiifl and freights by railroads, 

wheth.n l,k;m,ii lu.ir. mu.iUor localities or communities. I.C. R.R. 
y.P<-tjj.l., 121 HI. :iui. 

CONSTRUCTION. 

2(HH(. EFFtXT ON EX[sTiNi.j CONTRACTS. This act was uotdeaign- 
ml to reach ;i case where a contract existed prior to its passage, I0 
carry on oertiiin leruis. It does n«t interfere with or abrogate pre- 
existing contra ct.i. n.&A.H.R.M.C. V.& IV. Cotti Co., 7« lU. 121. 

2MT. This sei'iiun is n.ii limiti.'il to railroads organized under the 

lawsiif till .■! ill i.i.t 1. s .:il ;,i.ir. .n] .■i>u[panies which operate 

railroaiUr . 1' .', ,l- /'. /fj/., IIM 111. 476. 

aWW. \. 1 ,... IT ireightfl ami passengers 

must )>i< ii'iiin: I. ". ,: ii ..ii r ..< i i |ii i' |iii:iee i)t the several classic 

esta'ilishi \ iiii- rii,ii|ij(ii. l.\irii l■llill>;e^ may lie niaile in case of 

lii'irleii hi ]ii.nu[i' li.kils \s\\,-\\ an i.ppitrtuLiity to do so is afforded 
';.. H.,Vi^.li. Ii. V. /■'(-/... \H lll,4i;il, 

2«H!l. .\( ef.miiinii liiH all discriminations by common carriers sr« 
mil Irirlii.l'irii. I. lit iinh Ihn^- wlifti !iN- MTin-R*nnable and unjust 
They ari' i<niiii"''l I" -"'I'^i' :ill "h.. iif.;i- 1 h, .iii|'K im- iransportation 
in thi' i>i-d>'i' III' III! II' .i!i|iiii .itimi ri.i I- ' ii ' 'iiiii'i as to whether 
the cim I II II 111 \.i\\ III!.' niiuiic- :ni ii.n .'■- . 1 ■ li.- The weight of 
Auierieiii. ^lulhurin I'timii-. Ihal t li- 1 ii n ji ■■ -I ill I- ■ ■■•n>n] to all for 
the same s.TVir-e iimkr like i-ircumsiances. .n(, J.., A. .1- T.If. R. Rv. 
Hill, U liradw. 5TU. 
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M70. The common law does not require, where there is a diifer- 
of distances iu the services performed, that the charge shall be 
proportioned equally to ttie respective distances; or that whei*o the 
greater charge is made for the greater distance, it shall bear any given 
proportion to that made for the shorter distance. lb, 

M71. No shipment. The statute against unjust discriiniDation 
does not apply to a case where no shi^)ment is made, but simply a 
demand for illegal freight on the one side and a refusal on the other 
to ship. Kankakee Coal Co. v. i. C, R, R,, 17 Bradw. 614. 

M72. Giyino pbefekenoes. Action lies for daniagt^ caused by 
giving improper preferences to other shippers of grain. G, & 0, U. R, 
Ti V. Roe, 18 IU. 488. 

M7S. Discriminating charges. A railway company, although 
permitted to establish its rates of transportation, must do so without 
injurious discrimination as to individuals. Vincent v. 6'. d- A, R, i2., 
4III11. 33. 

2674. And where it has fixed its rates for the transportiition of 
grain from any ^iven station on tho line of its road to Chiciigo, it 
will not be permitted, on the grain bcung taken there, to cliarge one 
rate for delivery at the warehouse of one pers(m, and a dilT<Tent rate 
for delivery at that of another, both warehouses being upon its line 
or side tracks. lb, 

2675. Among the duties of railway companies is the obligation to 
receive and carry for all persons alike, without injurious discriinina- 
tion as to terms, and to deliver them in safety to the consignee. C. dr 
N. W. Ry. V. People, 56 111. 365. 

2676. A railway company can establish no custom inoonsistout 
with the spirit and object of its charter. It can makt' such rult's and 
contracts as it pleases, not inconsistent with its duties as a common 
carrier, and any general language ust.'d in its charter in n;8{Hrct to its 
powers, must be considered with that limitation. lb, 

2677. A railway company can make no such injurious or arbitrary 
discriminations between individuals in dealing with the public, by 
any custom or usage of its own, in not receiving shipments ot' grain 
in bulk, except on the condition that it ma^- choose the (ronsigutH;. It 
may not unjustly and arbitrarily diserimmaU^ in favor of any par- 
ticular warehouse or consignee. Ch, rf* N, ^V, Ry, v. Ptuph, 5«) 111 :<t»5. 

2678. What is unjust discrimination. The establishment i>er- 
manently of less rates of freight at points of competition with otluT 
roads than is fixed at other plattes for the same distance, is an unjust 
discrimination between places, even though the higher rates an; rea- 
sonably low. Railway comnanies cannot use their power to beneiit 
particular individuals or to build up particular localitit^s by arbitrary 
discriminations in their favor to the injury of other persons or rival 
places. C, d:A,R,R,y, People, 67111.11. 

2679. The offense provided in this sectiim consists m an unjust 
discrimination in the rates charged: Jirat, for the transi>ortati(>n of 
passengers or freight of any description; sfmnd, for the use and trans- 
portation of any railroad car upon the road; third, for the use of any 
railroad car upon any of the branches of the nnul; fourth, upon any 
railroads connected with the road or it^ branches which it is author- 
ized to use in this sUte. Pi-ttpb- v. W,, iSt. L, d- P, Ry„ lo4 111. 47»',. 

2680. A contract lietween a railroad company and a shipper that 
the latter shall pay the regular and established ratt^s of frciglit, the 
same as all other shippers, and that the company shall pay back to 
him, by way of rel>ate, a certain portion of the freight so charg(3<l and 
paid, whereby such shipper will pay a less rate for transportation than 
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that paid b; others and the public generally for like i rvices under 
similar ci return stances and fur like distances, is void, as beiUK aguoit 
pulilic policy at the cocninoD lawandin vlolatiouof the statute a^nst 
uiijiiat tiisiTiininatidns. /,. J). <t- .S. Ji. R. v. Ersin, 118 111. 250. 

2B8L' i> ..,-■! .-.,i /■ H ,i M- /.7/.v.fi//i-itt, 76 m. 67,holdingthat 
acoulriii' .■ iii i i ..I i.iiii to a railway company was not 

in vii>l:if :<< < ' I.. . I iirijtist discriminations, was made 

under ;t .l.'i.nni -i ,■ 1 ..-■ was under the act of 1871 wf ' 

Eroviiluil onlv iii,Mi; ■:.!il:ii i.. us Itetween places and 

Ptween iiuliviilni ■.■■■■ i-;:;. 'I'hat case and ifrt« d 

Pauif.UUp.y.i. . i : i- •■.. ■,. ■, i :iiiilLority. Ih. 

26S3. The .-^fvi' [■■■■■ I ;i. i ■ ..^ .'i~.iii,iJiiiition, in § 3 ol the 

statute, (lelined theoiH-nsf ur unjusnliMrniiiiiiation."Biich"a3 istd 
dcumed and taken'' aa "the iiiilawtul diucritiiiikations prohibited bf 
the provisions of the act," and the clause: "This section sliall not be 
cnnstriied so as tn exclude iither fvidfnce tending to show any unjiut 
disiTiiniiinli'iTi in fn-iL'iit anil piissiiire rtitcs," the Court regards U 
1 1< 11 iriL.' Ill i.'i' III ltii I "III' :ii :' - i >, i< lr[ii liil aspect, and not as in- 

I .;.■■; 1 1 1 ■ M-ii-ie so as to include anj . 

■ i: i; -I ■._ 1 lii-' that the court or jury 

iLi.n ■.' ■ i 'I ':;r i-lause not toconftnethe 

plniTiliit-. ■ : . :. uiaki's the prima farie case, bat 

ullu» III ■ ■ . " ■ ■ '. iili'UCL' tending to show" the dij- 

criiiiiiKiii.., ■■ fnri. case was unjust. SLL^A. 

d-T. H. i: . ' ■ '.. . . :;'. 

2<W-1. ^\ III. in-M .\.toB. Wiis 14 miles and from C. to 

B.was ■-'- !■ ^<!ii;(Luli: of reasonable maximum freight 

ratcN r I., ■ .. I'l.iumissionera for appellant's railroad WM 

$14.2:3 I- I \ . to U. and $17,58 from C. to B., and the com- 

pany I'luuu'' : -r, r I . ir li.ad for the latter distance and So for the 
form>'r: //'/-'. Hi- ■.'. :-■ iii> luijust discrimination within the 

meaniuj;rU' the ;!■'■■ i- : . .'■ 

2an,>. WhiTi .1 ■ ' 1 :y I'liargmJ a shipper 2 cents more 

per II"! I' "I~ ■ rrviriir certain wheat from C.toB. 

than it ■ ■ ii-.r^ ■!■■■. i.. i ' ■;.].,■!! fiTim (.'. and consigned to 

audiliii' ■■■ /.'■ '.11i;it the cJiscfeU directly 

within til ■ I- ■ 1 'Ml iu\ tocompel the shlppa 

uiiiiiT I' ; ■; . Id ship his freights to t 

aOMi, rill- I, in II' ; . , ,! .. II ;i ijomuiou carrier tomakenonn- 

jujst, injurums ur ,r ■■ ■ !.■■ i i.iiiiiM,tinns between individuals iniU 

liealiuj;^ "ith ilii' I' '!■ I !.■ . ■ la tu the transportation aervictaof 
the (■iiiiULio!! c.iiiLii, ;- .1 Lciiiiiio!] right, belonging to evetr om 
alike. Ih. 

3RSi. .•^.\ME -ilUti-wtic piii-poiii^ tif sc'jtions 1 andO of IheA 
nt' . S 1 I'f the act npainst unjust discriuiintitions bv railway corpoi* 
tions. is diri'fti'd :iv':(iiir^l ilisfrituiniitions between localities throng 
nnei|ii:i] ilnv.-i": ("-ir "i" ■-■ft-'- tnnsportation. in the same direction, 
ii| it is violated when all are com- 
r the shorter distance a rate eqoil 
!<']' the same transportation in the 
.iiii'c, as well as when one or a few 
. ///. '_'. li. R. V. Ptople, 121 El. sot 
~ :i right of action a^inst a railinQ 
-ilKiu which has paid thecomnuj 
ir receiving or handling frei^tiB 
■ act, and which has therefore beai 
d agiiinat bysuch railway company in it8ctiug4 
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x>llect or receive, at any point upon its railroad, a higher 
rate of toll or compensation for receiving, handling or deliv- 
3ring freight of the' same class and quantity, than it shall, 
%t the same time, charge, collect or receive at any other 
point ujpon the same railroad; or if it shall charge, collect 
3r receive for the transportation of any passenger, or freight 
yt any description, over its railroad, a greater amount as toll 
>r compensation than shall, at the same time, be charged, 
x>llected or received by it for the transportation of any pas- 
senger, or like quantity of frieght of the same class, being 
;ran8xx>rted in the same direction, over any portion of the 
)ame railroad, of equal distance; or if it shall charge, col- 
ect or recive from any person or persons, a higher or greater 
imoont of toll or compensation than it shall, at the same 
ime, charge, collect, or receive from any other person or 
persons for receiving, handling or delivering freight of the 
wtrne class and like quantity, at the same point upon its 
*ailroad; or if it shall charge, collect or receive from any per- 
son or persons, for the transportation of any f rieght upon its 
*ailroacl, a higher or greater rate of toll or compensation 
ban it shall, at the same time, charge, collect or receive 
Tom any other person or persons, for the transportation of the 
ike quantity of freight of the same class, being transj^orted 
Tom the same point, in the same direction, over equal dis- 
ances of the same railroad; or if it shall charge, collect or 
•eceive from any person or persons, for the use and trans- 
x>rtation of any railroad car or cars upon its railroad, for 
Lny distance, the same or a greater amount of toll or com- 
>en8ation than it at the same time charged, collected or re- 
jeived from any other person or persons, for the use and 
ransportation of any railroad car of the same class or num- 
ber, for a like purpose, being transj)ortetl in the same direc- 
ion, over a greater distance of the same railroad; or if it 
hall charge, collect or receive from any person or persons, 
or the use and transportation of any railroad car or cars 
ipon its railroad, a higher or greater rate of toll or compen- 
ation than it shall, at the same time, charge, collect or re- 
eive from any other person or persons, for the use and 
ransportation of any railroad car or cars of the same class 
T number, for a like purpose, being tran8i)orted from the 
ame point, in the same direction, over an equal distance of 
he same railroad; all such discriminating rates, charges, 
ollectioiis or receipts, whether made directly, or by means 
I any rebate, drawback, or other shift or evasion, shall bo 
ieemed and taken, against such railroad corporation, as 
irima facie evidence of the unjust discriminations pro- 
libited by the provisions of this act; and it shall not bo 
ieemed a sufficient excuse or justification of such discrimi- 



Bailboads, "Waeehouseb, 



three centH a milf, iiiid tliere wna no pniof that the charge was unrea- 
soiiaUk' or n^ to u ii.ii i'Iubm Lhc r«ad did beloog: IIclil. that the plaia- 
titrcuiilil .i.i I... ..■,,■!■. 3r...„-tv. I. e. W. B., tWIU, 3H5. 

2e!l7, -s :i HATiis FIXED. Until the raUroad commts- 

sioaeii I .,, iMiiiiini ratea of charges, a railway company 

caiiQiit It till k:i-_. i.ii>:ilI\ iiiiilcr the act of 1873 for unreasonable 
charifi;? Aiu-i siaii luLi'n arc nmcle, the taking of the rates named, 
or \v:ss riitcs will nut siibjt:i:t the company to the penalty, even 
though the proof shows then) to be more tliau fair and i-easonable 
rates fj , B. d- Q. R. R. v. PfqiU, 77 111. 443. 

!ittU8 To uiaintiiiii the action it must be shown that the com- 
pany lias nciL only miwlu a Uiauri mi nation In ita rates of tolls, b^M 
also that such diseriuiiDation is unluat. ISt.L.,A.& T, H. R. R. •\. 
Hill. II Bradw. B48. 



tilt) railroad and 
denci; that i 
compiiny nu 
rates charui> 



The Bclmliili' of ratf^ required by the statute to l>e iixed la/ 



. s only prima fa 
ii'lc, and notwithstanding this, *!« 
.. I I'll ol extortion, and show that t^tie 
J ml extortionate, lb. 
vitlhts made by the commissioners a 
iiui rates of charges, and is required to 
soheduli!. St. L. & V. R. H. v. Blaei- 



futurc uoutiaL-L.H, Imt thvy i;annol increase ibem so as to affect exist- 
ing coutriicts. T.. W. it- iV. Ri/. V. Kobtrti. 71 111. 510; North. Tramif- 
Cu. v.tidli>-l(,h-2 UL-iiH. 



C. B. d- ' 



to recover the penalty for eitur- 
liile of rates had been establialiiid* 
■xcess thereof, is fatally defect! *e- 

.III lo recover the penalty tor nn- 

III. i-t -bow that the respectJTO 

'ii'i'..'<l the same class, and thkt 

-In I- charge for a leas tba» 



ahow 11. 
27(1.-., 



^ing the treble damages penalty 
III! must be brought within tw» 
irises. .S(. £., ,4. <t 2' II. R. R.\. 



'i7(Mi. Evidence— OF EXTuiiTioN on dnjdst dibcbimisa- 
Tios. S} y. If auy Miicli iiiilrond corporatioii shall charge^ 
collect or retieiva, for thu triiiiHiiortatiuu of auy passenger, oC 
freif^ht iif iiiij iloscriiitinn, hihhi it» railroail, for any ilistano&r^ 
within thirt Htiitu, Ihi! sainf, ur a greater amount o£ toll o^^ 
coiiiiwii.satiou timii iw tit thn Mttiiie time charged, collected o^^^ 
receiveil for tiit* trnun|iortHtion, in the same direction, of an^^ 
piisfenger, ui- liko quantity of freight of the 9«me class, o\» ~^ 
H greater lUetimce of the same railroad; or if it shall charg^H^ 
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collect or receive, at any point upon its railroad, a higher 
rate of toll or compensation for receiving, handling or deliv- 
ering freight of the* same class and quantity, than it shall, 
at the same time, charge, collect or receive at any other 
point upon the same railroad; or if it shall charge, collect 
or receive for the transportation of any passenger, or freight 
of any description, over its railroad, a greater amount as toll 
or compensation than shall, at the same time, be charged, 
ooUected or received by it for the transportation of any pas- 
senger, or like quantity of frie^ht of the same class, being 
transported in the same direction, over any portion of the 
same railroad, of equal distance; or if it shall charge, col- 
lect or recive from any person or persons, a higher or greater 
amount of toll or compensation than it shall, at the same 
time, charge, collect, or receive from any other person or 
persons for receiving, handling or delivering freight of the 
same class and like quantity, at the same point upon its 
railroad; or if it shall charge, collect or receive from any per- 
son or persons, for the transportation of any f rieght upon its 
railroad, a higher or greater rate of toll or compensation 
than it shall, at the same time, charge, collect or receive 
from any other person or persons, for the transportation of tlie 
like quantity of freight of the same class, being traus])orteil 
from the same point, in the same direction, over equal dis- 
tances of the same railroad; or if it shall charge, collect or 
receive from any person or persons, for the use and trans- 
portation of any railroad car or cars upon its railroad, for 
any distance, the same or a greater amount of toll or com- 
pensation than it at the same time charged, collected or re- 
ceived from any other perscm or persons, for the use and 
transportation of any railroad car of the same class or num- 
ber, for a like purpose, being transj)orted in the same direc- 
tion, over a greater distance of the same railroad; or if it 
shall charge, collect or receive from any person or i)erK()ns, 
for the use and transportation of any railroad car or ears 
upon its railroad, a higher or greater rate of toll or compen- 
sation than it shall, at the same time, charge, collect or re- 
ceive from any other person or persons, for the use antl 
transix>rtation of any railroad car or cars of the same class 
or number, for a like purpose, being transported from the 
same point, in the same direction, over an equal distance of 
the same railroad; all such discriminating rates, charges, 
collections or receipts, whether made directly, or by means 
of any rebate, drawback, or other shift or evasion, shall bo 
deemed and taken, against such railroad corporation, as 
prima facie evidence of the unjust discriminations pro- 
nibited by the provisions of this act; and it shall not be 
deemed a sufficient excuse or justification of such discriuii- 
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natioua on thp part of axwh raih-o&d corpoi . n, that ttB 
railway Btation or point at which it shall charj >, collect or 
receive the saiTie er less rates of toll or compenBatioii, for 
the transportation of Huch passenger or frieght, or for the 
use and trausportatiiin of such railroad car the greater dis- 
tance, than for the shorter distance, is a railway station or 
point at which their exists competition with any other rail- 
road or means of transportation. This section shall not 
be construed so as to exclude other evidence tending to show 
any unjust iliscri mi nation in freight and passenger rat« 
The iirovisions of this section ahall extend and apply to any 
railroad, the branches thereof, and any road or roads whicli 
any railroad corporation has the right, license or permisBion 
to use, operate or control, wholly or in part, within this 
state: Provided, hmcever, that nothing heiein contained 
ahall be so c<mHtrned as to prevent railroad corporationB 
from issuing commutation, excursion or thousand-mile 
tickets, as the same are now issued by such corporations. 

2707. The words usfd in the tirst clause of this section, "within this 
state," ari' iioi iniciidril lo limit tin- law to tranaportatiou withiaUie 
state, hut I: |:i'. ' ■ iiLil i|ii ,i!i' that certain thiiigs sliall be j)rimu 
j'afie i-'-i''.- ' .ii'- i.r uiiiust diHcriimuatioD. Ptiiple 

V. H'.,:S,' / 

27lts, I . ■ -ti.il] not Ijf) so construed as to ex- 

i!ii.|.' i' ■'■■: ,ir> unjust (liscriminatiou," Ac^ 

■i ! ■■■ ■ :' tin; oll'enaeof unjuatdis- 

!■ ■ ■ . ... i |..i.ii:iry power to determine 

■ ■ L I ■ ■ .■ i.t of the clause is to show 

iii.Li!!i. I ■. :i: ■■■!(" I K" simple facta wliich make 

aj,ri,..<^_ . - /, , .l.il' /■.;/, R. li. V.Hill, U Bradw. 67«. 

27il!i. , ii '■■ (lus siigBesltidas not being subject to anf 

coiistiiM'' f. ^- A. Jl. H.-\. People, Gl m. 11; C..B.i 

q.R. I!. ■>, !■■ ... ■ ". III.-NS. 

27H). I'liNAi.iiKr^. S4. Any such railroad corporation 
guilty of estiirtiou, or of making any unjust discrimination 
as to passenger or freight rates, or the rates for the use and 
traiispnrtatinn of riiilroad cars, or in receiving, handling or 
delivtring freights, shall upon conviction thereof, be fined in 
any sum not lesH thiin one thousand dollars (il,(XX)J, nor 
more thiiu hve thousand dollars (1S5,000), for the first offense; 
and for the second offense not less than five thousand dollars 
(S'5,f)m)), nor moru than ten thousand dollars ($10,000), and 
for the third offense not less than ten thouseud dollars ($10,- 
000), nor more than twenty thousand dollars ($20,000); and 
for e\'Qry subseijueiit offense and conviction thereof, ahall be 
liable to a fine of twenty-live thousand dollars ($25,000): 
Frrn-idril, that in all cases under this act either party shall 
have the right of trial by jury. [See "Quo Warranto," ch. 
112, S§ 1-C.J 

2T11. Ai'i'EAL- t'j wh'il 'Murl: In an itution of debt by the state's 
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attomejr for extortion or unjust discrimination no appeal lies from an 
order dismissing: the suit, to the supreme court. It snould be taken to 
the appellate court. People v. Ht, Louis & Cairo R, R., 106 Dl. 412. 

2712. Pboceedings to becover fines. §5. The fines 
hereinbefore provided for may be recovered in an action of 
debt, in the name of the people of the state of Illinois, and 
there may be several counts joined in the same declaration 
as to extortion and unjust discrimination, and as to passenger 
and freight rates, and rates for the use and transportation 
of railroad cars, and for receiving, handling or delivering 
freights. If, upon the trial of any cause instituted under this 
act, the jury shall find for the people, they shall assess and 
return with their verdict the amount of the fine to be imposed 
upon the defendant, at any sum not less than one thousand 
dollars ($1,000) nor more than five thousand dollars ($5,000), 
and the court shall render judgment accordingly; and if the 
jury shall find for the people, and that the defendant has been 
once before convicted of a violation of the provisions of this 
act, they shall return such finding with their verdict, and 
shall assess and return with their verdict the amount of the 
fine to be imposed upon the defendant, at any sum not less 
than five thousand dollars ($5,000) nor more than ten thous- 
and dollars ($10,000), and the court shall render judgment 
accordingly; and if the jury shall find for the people, and 
that the defendant has been twice before convicted of a vio- 
lation of the provisions of this act, with respect to extortion 
or unjust discrimination, they shall return such finding with 
their verdict, and shall assess and return with their verdict 
the amount of the fine to be imposed upon the defendant, at 
any sum not less than ten thousand dollars ($10,000) nor 
more than twenty thousand dollars ($20,000); and in like 
manner, for every subsequent offense and conviction, such 
defendant shall be liable to a fine of twenty-five thousand 
dollars ($25,000): Provided, that in all cases under the pro- 
visions of this act, a preponderance of evidence in favor of 
the people shall be sunicient to authorize a verdict and judg- 
ment for the people. 

27 IH. Action. Beiore an action lies for the penalty, a schedule 
of rates must be established as provided in § 8 of the act classifying 
the freights, and the same published for the requisite period. Form 
of declaration. C, B. d- Q. R. R, v. People, 77 111. 443; SL L, d- C, R. 
R. v. Blarkwood, 14 Bradw. 503. 

2714. Damages— TBEBLE and attorney's fee. § 6. If 
any such railroad corporation shall, in violation of any of the 
provisions of this act, ask, demand, charge or receive of any 
person or corporation any extortionate charge or charges for 
the transportation of any passengers, goods, merchanmse or 
property, or for receiving, handling or delivering freights. 



/ / 
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or shall make any uuj'ust tlUcrimination agai/ist any pereon 
, or corporation in its chargea therefor, the person or corpora- 
tion so oifeuded against niay, for eacli offense, recover ol 
such railroad corporation, in any form of action, three times 
the amount of thn damages sustained by the party aggrieved, 
together with cost of suit and a reasonable attorney's fee, to 
be fixed by the court where the same is heard, on appeal or 
otherwise, ami taxed as a part nf the costs of the case. 



S?1S. The declaratinu must show a discnmi nation which was un- 
just to the plaintiff. Coipor.itiou laay traverse chjirge of extortion, lb. 

2117. Actinn ln'iug liighly peual the statute will Vie strictly con- 
strued anil the case dearly brought within its provisions. lb. 

2J1K. Counts concliiiling "contrary to the form of the statute," 
showM the artion is foiimlf-d on the statute. lb. 

2719. Duties of railkoad and waiiehouhe commission- 
Eua. § 7. It sliall he the duty of the raih-oad and warehouse 
eommisBioners ti> personally iuvestigate aud ascertain whether 
the provisions of this act are violated by any railroad corpo- 
ration in this stiite, and to visit the various stations upon the 
line (if each railroad for tlmt pui'pose, as often as practicable; 
and whenever the factn, iu any mnnner ascertained by said 
commissioners, shall in their jiidgment warrant such proa- 
Gcution, it shall be the duty of said comniissiouerB to im- 
mediately cause suits to be commenced and prosecuted 
agiiiiiat any railroad corporafiou which may violate the pro- 
visions of this act. iSiich suits and prosecutions may be 
inatitnted iu iiiiy county in thie state through or into which 
the Hue of the railroad corporation sued for violating this 
act may extend. And such railrnad and warehouse commia- 
siouers are herobj- autiiorizeil. when the facts of the case 
presented to tliem shull, in thnir judgment, warrant the com- 
meuce.meut of such iicliun, U> employ coitusel to assist the 
attorney general in coniUiotinH such suit on behalf of the 
state. So BUL-h suits unnnuenced by said commissioners shall 
be dismissed, excejit said railroad and warehouse commia- 
sioners and the attorney ^(euerjil shall consent thereto, 

27'J(l. ^^iilt!':!.! ■>: i: \ ■ ] - 111 m MAHE— EVIDENCE §8. 

The mill' .■! :-.■■.' 1 I I ■ - I. 'ruTrt are hereby direc- 

teil to iir ' ■ I ■ . I I ' ■■r|ii>rntious doing busi- 

ness in tiji- -i'l^ . ■'- -■■■■:! ■!- pi ii-tii-:iMt', a schedule o£ rea- 
sonable maximum riiti;s of chiirges lor the transportation ol 
passengers and freights, and cars of each nf said railroads; 
und said scheihilo shall in all suits brought against such rail- 
road corporations n-hi!rpt]i is, in any way involved the charges 
of any such railroad oorporalion for the trausportation of any 
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passenger or freight, or cars, or unjust discrimination in 
relation thereto, be deemed and taken in all courts of this 
state as prima facie evidence that the rates therein fixed, are 
reasonable maximum rates of charges for the transportation 
of passengers and freights, and cars upon the railroads for 
which said schedules may have been respectively prepared. 
Said commissioners shall, from time to time, as often as cir- 
cumstances may require, change and revise said schedules. 
When any schedule shall have been made or revised, as afore- 
said, it shall be the duty of said commissioners to have the 
same printed by the state printer under the contract govern- 
ing the state printing, and said commissioners shall furnish 
two copies of such printed schedule to the president, general 
superintendent or receiver of each railroad company or cor- 

E oration doing business in this state. All such schedules 
eretofore or hereafter made shall be received and held in 
all such suits as prima facie the schedules of said commis- 
sioners, without further proof than the production of the 
schedule desired to be used as evidence, with a certificate of 
the railroad and warehouse commissioners that the same is a 
true copy of a schedule prepared by them for the railroad 
company or corporation therein named. [As amended by 
act api)rovetl June 30, 1885. In force July 1, 1886. L. 1885, 
p. 232. 

2721. Until the rates of charges are fixed by the commissioners no 
liability can be incurred under the statute for extortionate charges. 
C, B. ct Q. R. It v. People, 77 lU. 443. 

2722. Classiti cation of the freights is a part of the schedule, and 
should be published as such to give validity to the schedule of maxi- 
mum charges. aS^. X., etc., R, R, v. Jilackwood, 14 IJradw. 5(J3. 

2723. Special charters ^ving the right to fix charges held not to 
prevent the state from fixmg rates by general laws. Ruyyles v. Illi- 
nois, 1U8 U. S. 526; /. 6'. R. R, v. Illinois, Id.oAl, 

3724. Evidence — fines— practice. § 10. In all cases 
under the provisions of this act, the rules of evidence shall 
be the same as in other civil actions, except as hereinbefore 
otherwise provided. All fines recovered uiuler the provisions 
of this act shall be paid into the county treasury of the county 
in which the suit is tried, by the person collecting the same, 
in the manner now provided by law, to be used for county 
pur])oses. The remedies hereby given shall be regarded as 
cumulative to the remedies now given by law against rail- 
njad corporations, and this act shall not be construed as 
rei>ealing any statute giving such remedies. Suits com- 
menced under the provisions of this net shall have pre- 
cedence over all other business, except criminal business. 

2725. "Railroad corporation" defined. § 11. The 
term "railroad corporation,*' contained in this act, shall l)e 
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deemed and taken to mean all corporations, companies or in- 
dividuals now owning or operflting, or wliich may hereafter 
own or operate any railroad, in whole or in jiart, in this 
state; and the provitiionti of this act shall apply to all per- 
Bons, UrniB and companies, and to all associations of persons, 
whether incorporated or otlierwise, that shall do business as 
common carriers npon any of the lines of railways in this 
state (street railways excepted) the same as to railroad cor- 
porations hereinbef le mentioned [ ^ 12 repeal omitted. 
faee btatutes th 131 i? 5 So autp 2i57 24«2 ] 

S33ia Alt ! jf the ntUer states in 

respect to extort •< ae« S(«te v Concord 

iJ B 51 N II S Hi. R R 143 Mass. 

2M 6( ( I y I 430hioBt 

571 » Ith V. Eaist- 

rn R s MtssengeT 

\ Pfi 'N.H.447; 

S; ipj Wi Pa. St 

3 II ^ IV. Ry. V. 
Sutlm Hug \. 1 Api ■^i Lt: 1 1. I n J 1 -IbN J. (Law) 



R\lLltOAD CROv^I\(,s 

An I I In »t«rd to t n naeen iu Idmit mllroml r a»lnE« on tlie eamc level. 
Apptu d JUDB 1 I'M In force 3 Ij 1 IHS 1 awh of !•«" pi, R s. istr, p 
1 Is ts K bt, J 1 i. C IN IK 

illib IViO OK MOTE R\II1tOADl CROSSINU EACH OTHER ON 

SiME LEVEL — uEyi II I MI \TH t} 1 Bi ti enoctnl by ike peo- 
pl( afflu t,i(il of III III 11 njire'icnftd tn ih general assem- 
bli/ That whm and ii tase tw i oi mjre railr lads crossing 
each other at a aimmoii grade, shall bj a system of interlock- 
ing and automatic signals, or by othpr works, fixtures and 
mauhinery to bo eret-tpd by them, or either of them, render it 
safe for enginea and trains to pass over such crossing with- 
out stopping, and such system of interlocking and signals, 
works or fixtures, shall first be approved by tlie railroad and 
warehouse commisBitmers, or iiny two of them, and a plan ot 
SQch interlocking Find signals, wi.irks i)r fixturea, for auch 
crossing designating the plan of cr<issing, shall have been 
filed with Budi railroad and wnrehouse commissioners, then, 
and in that case, it is hereby lawful for the engines and trains 
of any such railroad or railrimds to pass fiver srtid crossing 
without stopping, any hiw, or the provisions of any law now 
in force, to thu contrary notwithstanding; and all such other 
provisionB of laws, contrary liereti), are liereby declared not to 
he applicable in such case: Proviilcil, that the saiil railroad 
and warehouse commissioners shall have ])ower in case such 
interlocking system, in their judgment, shall by experience 
jirovB to be unsafe or impracticable, to order the same to be 
discontinued. 
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2727. Civil engineer to examine syhtem, etc — com- 
pensation. § 2. The said railroail and warehouse commis- 
sionerB may appoint a competent civil engineer to examine 
Bach proposed system and plans, and report the result of 
such examination for the information of such railroad and 
warehonse commissioners; and said railroad and warehouse 
commissioners are hereby authorized to allow and reward five 
dollars per day as a compensation for the services of such 
civil engineer, or such reasonable sum as such commissicmers 
shall deem fit, and to allow and reward such other and further 
sums, as they shall deem fit to pay all other fees, costs and 
expenses to arise under said application, to be paid by the 
railroad company or companies in interest, to be taxed and 
paid or collected as in other cases. And the said railroad 
and warehouse commissioners are also empowered, on appli- 
cation for their approval of any such system of interlocking 
and signals, works or fixtures, to require of the applicant 
security for such fees, costs and expenses, or the deposit, in 
lieu thereof, of a sufficient amount in money for that purpose 
to be fixed by them. 

WEIGHINCJ CJRAIN IN HULK BY RAILKOAD COMPANY. 

Lit act relating to tlie receipt, ^thlnment, traneportatlun and weighing of CTaln in 
bjr railroad companies. Approved Juno 15, IWT. In force July 1, 1^7. [L. 18HT, 
»; K. 8. 1887, p. IfMO; 3 S. * C, p. 4-IH.j 

2728. Road receiving for transportation shall fur- 
nish SUITABLE APPLIANCES FOR WEIGHING, ETC, § 1. Bc it tftl- 

acted by the people of the strife of Illinois, rejyresenled in the 
general assembly , That in all counties of the third class, and in 
all cities having not less than 50,000 inhabitants, where bulk 
grain, millstuifs or seeds are delivered by any railroad trans- 
porting the same from initial points to another road for trans- 
portation to other points, such road or roads receiving the same 
for transportation to said points, or other connections lending 
thereto, shall provide suitable appliances for unloading, 
weighing and transferring such j)roporty from one car to 
another without mixing or in any way changing the identity 
of the property so transferred, and such ])ropei*ty shall be 
accurately weighed in suitably covered hopper scales, which 
will determine the actnnl net weight of the entire contents of 
any carload of grain, niillstuffs or seeds at a single ilraft, 
witliout gross or tare, and which weights shall always be 
given in the receipts or bills of lading and used as the basis 
of any freight contracts affecting such shipments between 
such railroad companies and the owners, agents or shippers 
of such grain, millstuffs or seeds so transported and trans- 
ferred. 

2729. Where original car runs through without 
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TBANSPEB. ^ 2. The practice o£ loatling grain, millatulfs or 
needs iuto foreigu or couuectiug line cars at the initial point 
from which the grain, inillstulfs or seeds are originally 
ehippEHl, or the running of the original car through without 
trauafer, shull not relieve the railroad making the contract to 
transport the eame to its destination or connection leading 
thereto, from weighing and transferring such property in the 
manner aforesaid, unless the shipper, owner or agent of such 
grain, millstuffs or seeds shall otherwise order or lUrect 

2730. Liability op bailboad comtany fob neglect ok 
PAILUHE — niocEEUiNCiK. g 3. Any railroad company neg- 
lecting or refusing to comply promptly with any and all 
of the requirements of either sections one or two of this 
act, shall be liable in damages tt^ the paity interested, 
to be recovered by the party damaged in an action ot 
assumpsit, and such party may proceed by maudamuB 
against any rnih'uiLd ciinipiiny so refusing or ueglecting to 
comply witli tln' r.'.|ii!'' tn. ni- n( this act; and if the ship- 
per, owni^r «!■ ■ L -irli grain, milltituffs or seeds 
shall fail ur 111 ;,■!' i I ly luandamua, it shall then be 
the duty of the ciii 1 1 . ■ il in. I \i :Li-i>liouse com mission ers of this 
state, upon complaint of the party or parties interested, to 
proceed against the railroad failing or refusing tti comply 
with tlie provisions of this act; and all the powers heretofore 
conferred by l;nv ii|)i>ii the lioHrd of railroad and warehouse 
commiewinhers uf this wtiite, shall be applicable in the con- 
duct of uiiy Ift^.d proceeding commenced by such commis- 
sioners uiuli'r this act. 

2731. Pkkaltv, now becovebed. § 4 Any railroad com- 
pany so refusing or neglecting as aforesaid, shall be liable to 
a penalty oE not ieei.s than SlOO nor more than $500 for each 
neglect or refnsftl as afurowiiid, to lie recovered in an action 
of assumpsit in the niimi.' of t!io [Myopic of the state of Illinois 
for the use of the county in wliich siu'Ji act or acts of uegleot 
or refusal shall occur, and it s)i;dl hi' the duty of the railroad 
and warehouse cinnniissiom'rs to cause prosecutions for such 
penalties to be instituted and prosecuted. 

WAllEIUJl'SES. 

■ml til (.-ivp itftui^I III iirli>'Iii tJilrU-Pii (It Ibe ciiagCiliitloii oCllilB HUM. AppruviHl April a| 
INTl. lo fucce July 1, IMTl, [1., Wil-'i, p. :ret; R. S. 1687, p, l(W7; S. A C,, ji. IBM; CMli- 

2733. 'I'his rifl liues niH vii)late either tlie state or federal consti- 
tution. Muiin K. }'.t<,ph;m\\\.Vl.)\Pe:plK ■>I.Uai-per,'i\ Ul. 357; if «»n 
v. liiinou. Ill V. s. li:t. 

2733. Thi'ii' is mi cimslitutlQaal provision wtiich prohibits tho 
li'gisl:itur<: ti'uiii I'DLiimitiiii)^ llif iiiKpfction of grain to a uoarii created 
for tliat purpose. 1'' 'ipli: v. Uurptr, ai III. 3&i. 
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2734. Classified. § 1. Be it enacted by the poeple of the 
\tate of Illinois, represented in the general assembly, That 
public warehouses, as defined in article 13 of the constitu- 
lon of this state, shall be divided into three classes, to be 
esiguated as classes A., B. and C, respectively. 

2735. Classes defined. § 2. Public warehouses of class 
L. shall embrace all warehouses, elevators and granaries in 
rhich gi'ain is stored in bulk, and iu which the grain of dif- 
erent owners is mixed together, or in which grain is stored 
Q such a manner that the identity of ditferent lots or parcels 
aunot be accurately preserved, such warehouses, elevators 
r granaries being located in cities having not less than 
00,000 inhabitants. Public warehouses of class B shall 
mbrace all other warehouses, elevators or granaries in 
rhich grain is stored iu bulk, and in which the grain of dif- 
erent owners is mixed together. Public warehouses of class 
J shall embrace all other warehouses or places where prop- 
rty of any kind is stored for a consideration. 

2736. Statute relating to inspection of grain in Chicago, although 
n a certain sense local and special, is not within the constitutional 
irohibition against such legislation. People v. Harper, 91 111. 357. 

2737. License. § 3. The proprietor, lessee or manager 
»f any public warehouse of class A shall be required, before 
ransacting any business in such warehouse, to pnxjure from 
he circuit court of the county in which such warehouse is 
iitaate<l, a license, permitting such proprietor, lessee or mana- 
ger to transact business as a public warehouseman under the 
aws of this state, which license shall be issued by the clerk 
)f said court upon a ^vl•itten application, which shall set forth 
he location and name of such warehouse, and the individual 
lame of each person interested as owner or principal in the 
nanagement of the same; or, if the warehouse be owned or 
nanaged by a corporation, the names of the president, sec- 
retary and treasurer of such corporation shall be stated; and 
ihe said license shall give authority to carry on and conduct 
;he business of a public warehouse of class A in accordance 
rt-ith the laws of this state, and shall be revocable by the said 
jourt uiK)n a summary proceeding before the court, upon 
complaint of any person in writing, setting forth the particu- 
ar vi<^)lation of law, and upon satisfactory proof, to be taken 
in such manner as may be directed by the court. 

2738. Bond. § 4. The person receiving a license as 
berein provided, shall file with the clerk of the court grant- 
ing the same, a bond to tlie people of the state of Illinois, 
ivith gcxnl and sufficient surety, to be approved by said court, 
in the penal sum of #!(),( KK), c(mditione(l for the faithful per- 
formance of his duty as public warehouseman of class A, 
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and bis full and unreserved compliance with all laws of tliie 
state in relation thereto. 

27311. Penalty for doing business without license. 
g 5. Any iierBou who shall transact the business of a public 
warehouse of cIjihh A withimt first procuring a license as 
herein prnvided, or who tiluill continue to transact any auch 
business after kui-1i licciisa has been revoked (save only that 
he may be periiiittnl to deliver property previously stored in 
such warehouse ), wiiall, on conviction, be lined in a snm not 
less than $100 nor more than $500 for each and every day such 
business is so carried on; and the court may refuse to renew 
any license, or grant a new one, to any of the persons whdse 
license has been revoked, within one year from the time the 
same was revoked, 

2740. Not to dishuiminate — sot to mis grade— re- 
ceipts. § (i. It shall be the duty of every warehouseman of 
class A to receive for storage any grain that may he ten- 
dered to him, in the usual mimner in which warehouses are 
accustomed to receive the same in the ordinary and usual 
course of business, not making any discrimination between 
peraons desiring to avail themselves of warehouse facilities — 
such grain, in all cases, to be inspected and graded by a duly 
authorized inspector, and to be stored with grain of a similar 
grade, received at the same time, as near as may be. In no 
case shall grain of different grades be mixed together while 
in store; but, if tlie owner or coosiguee so requests, and the 
wai'ehouseman consent thereto, his grain of the same grade 
may be kept in a bin by itself, apart From that of the owners; 
which bill shall, thereupon, be marked and known as a "sep- 
arate bin." If a wnrehiiuse receipt be issued for grain so 
kept separate, it s!ir11 state, on its t'acn, that it is in a sepa- 
rate bin, and shall stats the number o£ such bin; and no 
gi'ain shall be delivered from such warehouses unless 
it be inspected on the delivery- thereof by a duly authorized 
inspector of gi'ain. Nothing in this section shall be so con- 
strued as to require the receipt of grain into any warehouse 
in which there is not snfheient room to accommodate or store 
it properly, or in cases where such warehouse is nPcessarily 
closed. 

2741. Masnfji of iksiiinct iiErEirTS. g 7. Upon applica- 
tion of the owopr i>r consignee of grain stored in a public 
warehouse of clnss A, tiic siimt^ being accompanied with evi- 
dence that [dl t^ln^^}»lrhltioll or other charges which may be 
a lien upon sui-h grain, including charges for inspection, 
have been paid, the warehmiseman shall issue to the person 
entitled thereto, a warehouse receipt therefor, subject to the 
order of the owner or consignee, which receipt shall beu 
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te corresponding with the receipt of gi-ain into store, and 
all state ui)on its face the quantity ?uid inspecteil grade of 
Q grain, and that the grain mentioned in it has been re- 
ived iulo store, to be stored with grain of the same grade 
' inspection, received at about the date of tlie receipt, and 
at it is deliverable upon the return of the receipt, properly 
dorsed by the j^rson to whose order it was issued, and the 
lyment of proper charges for storage. All warehouse re- 
ipts for grain, issued from the same warehouse, shall be 
nsecutively numbered; and no two receipts, bearing the 
me number, shall be issued from the same warehouse dur- 
5 any one year, except in the case of a lost or destroyed 
;oipt, in which case the now receipt shall bear the same 
te and number as the original, and shall bo plainly marked 
its face "duplicate." If tlie grain was received from rail- 
id cars, the number of eacli car shall be stated upon the 
.•eipt, with the amount it contained; if from canal boat or 
ler vessel, the name of such craft; if from teams or by 
ler means, the manner of its receipt shall bo stated on its 
je. 

2742. Canceling UECEirTs. 5< (S. Upon the delivery of 
iin from store, upon any receipt, such receipt shall ]>e 
linly marked across its face with the word **canceled," with 
3 name of the person canceling the same, and shall thore- 
er be void, and shall not again l)i> put in circulation, nor 
ill grain be delivered twice upon the same recoij)t. 

27 4S. FruTiiEU or Tssrr\(} anm.) rAXCELixd i^ECEirTs. 
). No warehouse receipt shall be issued, exco|)t upon the 
:ual delivery of grain into st^)ro, in the wfirehouse from 
ich it purports to be issued, and wiiieii is to be represented 

the receipt; nor shall any receipt bo issued for a greater 
antity of grain than was <*ontaine(l in tli<^ lot or i)arcel 
tftdtohave been received; nor shall more than one rectMpt 

issuoil for the sanui lot nf grain, exct^pt in cases wln»re 
teipts for a part r»f a lot are dt^slred, and then the aggregate 
loipts for a particular lot shall cover that lot and no more, 
cases where a ])art of the grain r<» presented by th(» receij)t 
delivered out of store ami the remainder is left, a new 
!eipt may be issu(?d for such remainder; but such new 
•eipt shall bear the same date as the original, and shall 
.te on its face that it is l)alance of receipt of the original 
inber; and the receipt ufnin which a part has l)een deliv- 
m1 shall bo canceled in the sam(» manner as if it had all 
en delivenHl. Iji case it l>e desirable tn divich^ one recei[)t 
to two or more, or in cast^ it !><' desirable to const >lidate two 

more receipts into one, and the* warehouseman consent 
ereto, the original rocoijit shall l)e canceled the same as if 

-23 
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tlie grain had been ilelivered from store; luid the _ew receipts 
aball express on their face that they are |>ftrts of other re- 
ceipts, nr A cuiisoliiliitioji of other receipts, rh the case may 
be; ami thi^ minibfr:, of the original receipts shall also appear 
upon tilt' iipw nii.>.-; is.-viml, as esplimutory of the change, bat 
no confioliiiiitiiui 111' ]Tci'i|jts of dates differing more than tea 
days shall bi! pfnuittL'd, find nil new receipts issued for olil 
ones canceled, an herein pro^'ided, shall beai' the same tlates 
as those originally issued, as iiear as may be. 

27 44. Not to limit liauility. ^ 10. No warehouseman 
in this state shall iiiHert in any receipt issued by him, any 
language in anywise limiting or modifying his liabilities or 
responsibility, as inqioped by tbo laws of this state. 

274.-.. A- (■. II,. )i..lr!i-. ..r .1 '.,.Li. !i.. ■■-■[. iiin,. see Jfyfrsv. Walkir, 
31 lll.;ir,::, ■ ' ,■■ // ■ , i/ , >„' n/, 3!il\\.3S&; C.dA. 

U.ll.\ :■■■ ■ ■ y ;./"■<■, 70 111. 121; JKriM* 

will\.ll - : ,.nT ill. SBOiffwrMonJ^at 

mnk V. j; r; I ■ ,- , ,ji. ;■:. 1.1, IJL. 

2i4(i. Samplt-r's lii-ket licld not a warehouse receipt, P.d-F.U. 
R.R. V, B>i'l!hy,\U 111, 3H7. 

2747. ]>Ei.iTERy iw PiinT'"EKTy. § 11. On the return of 
any wiirchonse rei-eipt ii-,sin'd by him, properly indorsed, and I 
till! tfiidor of all |iro])er chiir<;i's upon the property repts- I 
soiiti'd by it, sneli pro|)fTty shall be ini mediately dehverabla \ 
to the holder of surli rei-ei]it, niid it shall not be subject to \ 
any further clnirgi's fur st.iriLgc, after demand for such deliv- | 
cry shall have bcni niiide. I'ldi'sH the projjerty represented 
by such recei|it: >ilipill hi" dt'livt-red witliin two busineBS houra 
after sni-h dcijiiiinl slinll have been made, the warehouseman 
in default .simll lu' liidile tn the owner of such receipt for 
damagi's for such dcrmiK, in tlm sum of one cent per bushel, 
and in adilitii>i[ tlicri'to, oni» cent per bushel tor each and 
every day uf such TH'Mlc't oi- refnsiil to deliver: Provided, no 
warehiHiKi'iiiaii slmll bi' held fn bi' in ilefault in delivering if 
the pro]i.Tty i.s dcliv.Trd in tlii> 'irder demanded, and as rap- 
idly as ilui' diligence, care anil prudence will justify. 

274S. Ware! 10 use man lias a lii-ii for storage. Luw v. Martin, 18 

111. 2&;. 

274Si(. l-^sni- 111 n'Jijpts fur ^i-ain not in store, does not deprive 
liim 111' lii^ ]i< II I "I m..l: i< iii^illy stuivil. lb. If he permits the Kntin 

to 111- ir; i. ■, '. ll;.'^'^ ;iiv paiil. he does not lose his right to 

rrciivi'i- >i. . ■ !li' n-CL-ipt. PuvL-liaser takoa subject to lies. 

Volt V. /■;... /. -1 Ml ;i'. 

274!l. i'lirrluiMT iM rvii'ipt with notice that it is chargeable for 
Bloi-aiff h.'i'iaiifs iialilf li.r charges. Ih. 

BT-IO. ^ui'h lien is lost liy a dPlivery of the gooda, and will not 
ri'vive in i-asi. the t;iiiiils aeeiili-utallv I'f returm.-d to warehonsem nil's 
iwu^sessititi, //.,/, ^. Huintt. 2li 111. lito. 

L'T.il. Whin- niiods ut iiilfi'n.'Qt owners are shipped together the 
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lee will have no lien on tho goods of one for the charges (hie on 
f tht) other. lb. 
Lien lost by agreement. Board of Trwle v. liw.kinyham^ 



'2. 



. Kemedv against \varehoiis»^nian for non-<lelivery. Lemiard 
t<f9i. 51 111'. i82. 

Warehouse re<feipts as evidence of ownership, f-ool v. Phii- 
Ili. 210; Broadwtll v. lloirard, 77 111. ao5. 

»5. Posting guain in stoke — statement to uegis- 

-DAILY publications— CANCELED RECEIPTS. § 12. The 

ouseinen of every public warehouse of chiss A shall, on 
ore Tuesday morning of each week, cause to l)e made 
id shall keep posted up in the business office of his 
ouse, in a conspicuous i)la<?e, a statement of tho amount 
h kind and grade of grain in store in his warehouse at 
»seof business on the previous Saturday; and shall, also, 
;h Tuesday morning, render a similar statement, made 
oath before some officer aiitiiorized by law to administer 
by one of the principal owners or operators thereof, or 

bookkeeper thereof, liaving ])ersonal knowledge of the 
to the warehouse registrar appointtnl as hereinafter 
.etL They sliall also be rccpiirt'd to furnish daily, to 
ine registrar, a correct stateni<;nt of the amount of each 
nd grade of gi*ain rcc(»ived in store in such wjirehciuse 

previous day; also \\\k}. amount of each kind and grade 
in delivered or shipptnl by such warehouseman during 
•evious day, and wiiat wandiouse receipts have been 
e<l, upf»n which the grain has l)een delivered on such 
ving the numlxjr of each nHM»ipt, and ann>unt, kind and 
of grain received and shipj)e(l up<m each; also, how 
grain, if any, was so (h»livonMl or shipped, and the kind 
•mlo of it, for which warehouse receipts had not been 
, and when and how sucdi unreceipted grain was re- 

by them; the aggn^gate of such reported cancellaticms 
?ilivery of unrt»ceii)ted grain, corresponding in amount, 
md grade with the amount so reported, delivered or 
mL They shall also, at the same time, report what 
ts, if any, have b(»on canct^led and new (mes issued in 
itead, as ht^rtMU pr« )vid{'d for. And th(^ warehouseman 
g such statements, sliall, in addition, furnish the said 
'ar any further inforniati(>Ji, rci.rar<ling receii)ts issued 
iceled, that may bo n«M'j\ss;irv to enable him to k«^ep a 
id cv)rrtH't n»conl of nil rrceipts issued and canceled, 

grain received and d«'liven*d. [ g 13, repealed.] 

►tt. Chief jnspectok. Jj 14. 1. It shall bo the duty 
governor to appoint by, and with the advice and con- 

f the senate, a suitable person, who shall not be a mem- 
the board of trade, and who sliall not be intorestod 
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either tlirectJy or indirectly, iu nuy warehouse in this state, 
a cliief insi)ector of grniu, who shall hold hits office for the 
term uf two yenrs. unless sooner removed as hereinafter pro- 
vided, for iu every city or conuty in which is located a ware- 
house of class A, or class B : Provided, that no such grain 
inspector for cities or counties in which are located waro- 
houBQ» of class B, sliall be Hp]>ointo<I, except upon the appli- 
cation and petitinii of twn nr more warehousemen doing ft 
separate and distinct Imsitiuss, residing and doing business in 
suchtcity or county, and when there shall be a legally organ- 
ized boni'd i>£ trade in i^uch cities or counties; such appEca- 
tion and petition shall Ite oHicitiUy endor^fed by such buardof 
trade, before such application anil petition shall be granted 
'2. His dvitem. It shall be the duty of such chief inspec- 
tor of grain to have a freneriil supervision of the iuspection 
of grain as required by this act or laws of this state, under 
the atMce and immediate directiou of the board of commis- 
sioners of railroa<ls and warehtmsea. 

■i. AsMiwTAST iNKi'ECToitw. The said chief inspector shall 
be authorized to noiniiiatp t" tin? commissioners of railroads 
and warehiiuses, siii'li Pititi(-li' ;-iit-='>]i''. in sufficient numbeti . 
as may be deeuieil ijivilii^ - -.-1 ml inspectors, who shsU 

not be Kieniiiers .if rill' !■ T :j ■ I. ■, nor interested in Bay 

warelionse. nud niri.i :-nrli .Km r i ii](ih'\eH as may be ueceBsary 
to properly conduct tin.' ii\Lr.iiiess i)f his ofKce; and the said 
commissioners are authorized to make such appointments, 
4 CiiiEE^ iNMi'Ecroii's OATH AM> lioSD. The chief inspec- 
■ " ■ I tlie duties of his office, bera- 

ij CNSt's uf uther officers, and he 
)en|)le of the state of Illinois, in 
(ind dollars when appointed for 
n, warehouse of class A, and ten 
iited fur any other city or county 
I by the board of commisBionen 
with a condition therein thatha 
I lischarge the duties of his said 
til law, and the rules and regolfr- 
iiud that he will pay all damage! 
Ill may be injured by reason (tf 
■e in eoniply with law, and the 
ruieH and regidatiuiiH iiforesaid. 

5. Assistant insi'kctoh's oath and nosD, And each 
assistant inspector shiill take a liko oath; execute a bond in 
the penid sum of five thousand dollars, with like conditiooi^ 
and to be upjiroved in like [^manner as is provided in oasBi 
of till) chief insjicctor, which said several bonds shall befilefi 
in the office of said commissioner; and suit may be brooglSk 
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ipon said bond or bonds in any court having jurisdiction 
;hereof, in the county where the plaintiff or defendant re- 
lides, for the use of the person or persons injured. 

6. Rules of inspection — charges. The chief inspector 
>f grain, and all assistant inspectors of grain, and other em- 
>loye8 in connection therewith, shall be governed in their 
respective duties by such rules and regulations as may be 
prescribed by the board of commissioners of railroads and 
rarehouses; and the said board of commissioners shall have 
iill power to make all proper rules and regulations f ov the 
nspection of grain; and shall, also, have power to fix the 
'ate of charges for the inspection of grain, and the manner 
n which the same shall be collected; which charges shall be 
"egalated in such a manner as will in the judgment of the 
loinmissioners, produce sufficient revenue to meet the neces- 
jary expenses of the service of inspection, and no more. 

7- Pay of inspector and assistants, etc. It shall be the 
luty of the said board of commissioners to fix the amount of 
iompensaticm to be paid to the cliief inspector, assistant in- 
jectors, and all other persons employed in the inspection 
lervice, an<l prescribe the time and manner of their pay- 
aent 

8. Appointment of registrar and assistants. The said 
x>ard of ci^mnjissioners of railroads and warehouses are 
lereby authorized to appoint a suitable person as warehouse 
"egistrar, and such assistants as may be deemed necessary 
io perform the duties imposed upon such registrar by the pro- 
risions of this act. 

9. General supervision — pay, etc. The said board of 
x>mmissioners shall have and exercise a general supervision 
md control of such appointees; shall prescribe their respec- 
dve duties; shall fix the amount of their compensation, and 
the time and manner of its payment. 

10. Removal from office. Upon the complaint, in writ- 
ing, of any person, to the said board of commissicmers, sup- 
porteil by reasonable and satisfactory proof, that any person 
appointed or employed under the provisions of this secti(m 
kia Wolated any of the rules prescribed for his government, 
lias been guilty of any improper official act, or has been 
found insufficient or incompetent for the duties of his posi- 
tion, such person shall ])e immediately removed from his 
office or employment by the same authority that appointed 
kim; and his place shall be filled, if necessary, by a new ap- 
pointment; or, in case it shall be deemed necessary to reduce 
tte numl)er of persons so apiK)inted or employed, their term 
of service shall cease under the orders of the same authority 
^ which they wore appointed or employed 
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11. EspENHES, now I'AID All necBHsary expe ies incident 
to ihe iuspection of grain, and to tlie office of n gistrar eco- 
nomicaiiy tLiiministct'ed, iiitiludiug the rent of suii^ble offices, 
shRlI be deemed espeusew of tlie inspection service, and Bholl 
be included in the estimitte of cspGn.^ea of such inspection 
service, and shall l)e paid from the fuuils collected for the 
Game. [As nraenilt^d by act approved uud in force May 28, 
1879. L, lS7y, p. 22(5.] 

27.>7. It is iMiii|ii tt^iit Mjr tin.- li'i;isl>iturt) to 'li-Jegate to railroad anil 

wari-liiiu"' ii.;..^i ;;.' . , i r t[n:untrol tliu sul'ject of thein- 

spc-i-lioii . ■ . I ■ I r ! ,..;■,'.>[ III. an:. 

sr.'f''. ! :■ ■ .1 . ■ ■ ■! ;■■ ciiiin 111' grain inay lie required to 

bt; pHiii li> ili'i--'- |ii. -.■ iL.ii.'i J .-iM ijIi'.I liy it. lb. 

275!». Altliinii,'li tlii> I,(.;im1 orci.iiiniiasiimers are only authorized to 
Qx tht^ fei's for insV"i'tiira »t MUuii ratw* iw iiuiy be nen'ssarv to n; 
thi' t'xiJL'ii.se:!, yii ii' iiiiire is uiilliictrU tliaa nficcasary, Ihe chief hwpec- 
tor cannot retain tlia same. U.. 

appiiatfl inspi'diirs "\ i;:M. ■'.. . . :. iii.'"i:uv- 

ernoriutlir mitniii'ri"'itn. I ... -;■',; II. 

■ ■ ;■-.■-■ roc 
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"iTli-t. Ratiw up MTuliAOE. § 15, Every wareliousemaa 
ot public witrehousea of class A rthail be retpiired, during the 
the tirst week iu .lanaary of Hfich year, to piiblihh in one or 
more of tlie iicwrrimperK (daily, if there be such.) pubiiBhed 
in thf city in which such warehinu-^e is Kitiiated, a table or 
Bchedulu nf nite- I'oi' thi.' storii^e of yraiii iu his -n-arehooM 
during the en;iiiinj^ yi^ar, uluch ^atc^ shall not be increased 
(except .IS ]novidi 1.1 l\,i ill r-ectiiui I lo) of this net) during 
the ye;ir; nml mu-b pnblir-hi'd riit^'^, or any publisJiei.t rednc- 
tion of thciij, nhidl 'ilH'lv hi ^ill grain received into such ware- 
house I'l'oiii liny per^oij or sou ice, and no discrimination shall 
bo made din-ctly or iudiiectly, for or against any churgw 
mitde by such warfltou^jeniun t'ur Uio storage of grain. The 
miisiiiiiiiti chiifyc fiii'-.tnr:L';e iiiid handling of grain, including 
the cost of reecivij)^' nml delivering, shall be, for the fiistt«n 
days or part thereof, ojie nud one-quarter (IJ) cents per 
bushel, and for each ten ilays, or part thereof after the first 
ten days one-half of one cent per bushel: Prodded, hourver, 
that grain damp, or liable to early damage, as indicnted by 
its inspection when I'cooived, may bo subject to two cents per 
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bushel storage, for the first ten days, and for each additional 
five days, or part thereof not exceeding one-half of one cent 
per bushel: Frovuledj further, that where grain has been 
received in any such warehouse prior to the first day of 
March, 1877, under any express or implied contract to pay 
and receive rates of storage different from those prescribed 
by law, or where it has been received under any custom or 
usage prior to said day to pay or receive rates of storage 
different from the rates fixed by law, it shall be lawful for 
any owner or manager of such warehouse to receive and col- 
lect such agreed or customary rates. [As amended by act 
approved May 21, 1877. In force July 1, 1877. L. 1877, 
p. 169.] 

2765. As to the constitutional power of the legislature to fix and 
regulate charges. Munn v. People, 69 111. 80; Mann v. Illinois, 94 U. 
8. 113; People v. Haiper, 91 111. 357. 

2766. Loss BY FIRE HEATING — ORDER OF DELIVERY — 

GRAIN OUT OF CONDITION. § 16. No public warehouseman 
shall be held responsible for any loss or damage to property 
by fire, while in his custody, provided reasonable care and 
vigilance be exercised to protect and preserve the same; nor 
ehall he be held liable for damage to grain by heating, if it 
can be shown that he has exercised proper care in handling 
and storing the same, and that such heating or damage was 
the result of causes beyond his control; and, in order that 
no injustice may result to the holder of grain in any public 
warehouse of classes A or B, it shall be deemed the 
duty of such warehouseman to dispose of, by delivery or 
shipping, in the ordinary and legal manner of so deliv- 
ering, that grain of any particular grade which was first 
received by them, or which has been for the longest time 
in store in his warehouse; and, unless public notice has 
been given that some portion of the grain in his warehouse is 
is out of condition, or becoming so, such warehouseman shall 
deliver grain of quality equal to that received by him, on all 
receipts as presented. In case, however, any warehouseman 
of classes A or B shall discover that any portion of the 
grain in his warehouse is out of condition, or becoming so, 
and it is not in his power to preserve the same, he shall 
immediately give public notice, by advertisement in a daily 
iiew8pai>er in the city in which such warehouse is situati'd, 
and by ix)sting a notice in the most public place (for such 
a purpose ) in such city, of its actual condition, as near as he 
can ascertain it; shall state in such notice the kind and 
grade of the grain, and the bins in which it is stored; and 
shall also state in such notice the receipts outstanding upon 
which such grain will be delivered, giving tlie numbers, 
smoonts and uates of each — which receipts shall be those of 
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the oldest ilates tlit'n in circulation or uncanceled, the grain 
represented by wLit'h has not previously been declared oi — - 
receipted for us imt of touditioii, or if the grain longest ii^^^ 
store has not lieen receipted fur, he nhall so state, and shalZ^^ 
give tlie name of the party for vvhtim such grain was storeA^ ^ 
tiio date it whh received, and the amoTUit of it; and th^^ 
enumeration of receipts^ and identification of grain bo ciipa^ 
credited hhali enibracL', as near as may be, as great a qimc*._ 
tity of grain as in cnntained iii such bins; and such giaijn 
shall be dflivL-rud upnii the return and cancellation of ttxe 
Taceiptii, and the uiirecfiptfil yrain upon the request of tkie 
unftist or ])i^isim iij I'hnrge tlieavof. Nothing herein con- 
ttiined shall he held tu relievo the said warehouseman from 
exercising proper care and vigilance in preserving sucij 
grain after suth publication of its condition; but such grain 
ulial! be kopt scpaijtte and npitrt from nil direct contact 
iviM, ,.;l!.., -: n:,. ,.[ -l,:,:i „.,[ 1„ i„i-..-.l ^^\ih nther grain 
ul ,■ ■ ■ I ■■. . \[\\ -n ■(. ii'iu-i'ioanguilty 

■ •[ : .,,-:,.. I . . ■,.. |,.. I ...■^■|.r,'ci;ite proj> 

f'H; -i.T. .i::.!!,. -:.... I I.'i l,,-,-..Nln.|.-.|,;,lilicheldre. 

spniisil>li' iin ^it ciKiiiiinii law, oi-upnii the boJid of such ware- 
honsenian, Jind in ;iddition theretii, the license of sucli 
warehouseman, it hi;; \nirehousf be of clntin A, shall be re- 
voked. Nothing iij tlds section shall be so construed us to 
Iiermit imy Wiireliiiuseniiiii to deliver any grain storetl in a 
special bin, or by itsi.'!!. as jnovided in this act, to any but 
the owner nE tlir Int, wlirtber the same be represented bya 
wari'liuiisi' reci'ipt nr otlnTwise. In c;ise the grain declared 
out nf L-nHiltli.ai, as herein pi'nM.l.il inr, fsliiill [not] bfl 
remov.',| (vnu sior.' bv the ^mui-v tiieTvnl' within two mLmtlis 
fruiii the d;itc •<( till- iiutiei- uf its b.jag ^>ul of condition, it 
stndl be lawful tor the wareliouseiuan where the grain is 
stored tu tell the t*aiiie at publif atrction, for account of saiii 
owiiej', Ijy giving ti'ii i lays' public notice, by advertisemeut in 
a. newspaper ( dady, if Ihere ho such (, published in the city 
or ttjwn whi'i'e such wai'i'house is located. 

•J7ti(. Tami'i^him; with gu.u.v mtqukd - imuvate bins— 
Dlivixti, ci-EANiNii, Muvi\r,. J; 17. It shall not be lawful for 
any public warehouseiuan to mix any grain of different grades 
bigether, or t<i select ditl'ereiit qualities of the same grade for 
the putpotie of p[uiing or delivering tlie same, nor shall he 
uttenqit to ilelivei' j^riiiji i>f one grade for another, or in any 
way tamiMir with grain ivhlle in his possession or custody, 
with a view of ^.eciuiiig any profit U> himself or any other 
person; and lu ncj case, eveti of grain stored in a separate bin, 
shall ho be permitted t' > mis grain oE different grades together 
while in stole. He may, however, on request of the owner 
of any grain storcil iu a private bin, be permitted to dry, 
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^an, or otherwise improve the condition or vftlue of any 
^^ix lot of grain; but in such case it shall only be delivered 
^ stich separate lot, or as the grade it was originally wlien 
•^^eived by him, without reference to the grade it may be as 
^proved by such process of drying or cleaning. Nothing 
this section, however, shall prevent any warehouseman 
^^Oa moving grain while within his warehouse for its preser- 
^tion or safe keeping. 

2768. Examination of grain and scales- incorkeot 
' ATjES. § 18. All i^ersons owning property, or who may be 
^torested in the same, in any public wareliouse, and all duly 
ithorized inspectors of such pn)i)erty, shall at all times, 
luring ordinary business hours, be at full liberty to examine 
^y and all property stored in any public warehouse in this 
!iate, and all proper facilities shall be extended to such per- 
^H by the warehouseman, his agents and servants, for an 
tamination; and all parts of public warehouses shall be free 
>r the inspection and examination of any person interested 
1 property stored therein, or of any authorized inspector of 
Lich property. And all scales used for the weighing of prop- 
tty m public warehouses shall bo subject to examination 
Du test by any duly authorized inspector or sealer of weights 
tid measures, at any time when recpiirod by any person or 
erscms, agent or agtmts, whose i)roi)erty has been or is to be 
'eighed on such scales -the expense of such t(>st by an in- 
pector or sealer to be paid by the warehcnise proprietor if 
^e scales are found ineorretit, but not otherwise. Any ware- 
oiiseman who may be guilty of continuing to use scales 
lund to be in an imperfect or incorrect condition ])y such 
xamination and test, until the snnn^ shall have l)een pro- 
ounced correct and properly s<*aled, shall be liable to be 
iroceeded against as hereinafter provided. 

27011. CtKAIN must he inspected, g 10. In all places 
rhere there are legally aj)pointod ins])ectors of gi'aiii, no 
►roprietor or manager of a public wan^iouse of class B shall 
le permitte<l to nsceive any grain and mix the same with the 
;rain of other owners, in the storagt^ thereof, until the same 
hall have been inspected and graded i)y said inspectt)r. 

2770. This HH'tion applies only to pla<*fs when' there are inspwtors 
f ^ram appointed untjer tliis ;nt. Ins|>eetors appointed l)y the board 
f tra<Ie are not le^jailv api>ointe(l nn<ler this section. /'J, St. L.Jfuttnl 
f Trmb v. /^oy;/<', PC) III. :i^2. 

2771. AssuMiNCi TO ACT AS INSPECTOR. §20. Any perscm 
^h<» shall assunn* to not as an inspector of grain, who has not 
irst been so appointtul and sworn, shall be helJ to h^ an iin- 
M>8ter, and shall ])e punisln^d l)y a tint* t»f not less than J^ilO 
lor more than s?l(K) for each and every attempt to so inspect 
^ain, to be recovered before a justice of the peace. 
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2772, The offense created can only occur in a place where there 
legally appnintitl inHpeetora under this law. In Ihc absence of buc> 
aijpoliitiiient, any peraon may lawfully act as inspector. Vutcher v ^^. 
i't^flt. II Hradw. ai2; E. A'(. /-. B'»cid of TrwU: v. Ftople, KB 111. 38^^. 

277S. MlSCOKDUCT OF ISSPECTOn — IMFLUENCING. An— .My 

duly authorized inspector of grain who shall be guilty oe^r»oI 
neglect of duty, or who shall kuowingly or carelessly iuBpec^ ,ct 
or grade any ^'raiti improperly, or who shall accept any moiie^^aey 
or other consideration, directly or indirectly, for any negle^ ^sct 
of dutj', or the improper purformance of any duty as su(^zz^Ji 
inspector of grain; and any peraou who shall improperly irr _i). 
tiuence any insjjectar of grain in the performance of h^^;;^ 
duties as such inspector, tiliall be deemed guilty of a uiiiHli^H 
mearntr, and, on couviction, shall be fined in a nam not 1^5»a 
than 11)0 nor mtire than Sl,Of)0, in the discretion of the cou"^n; 
ur shall lie imprisoned in the county jail uot leas than thc-ee 
niir imire than twelve months, or both, in the discretion of 
the curt. 

2774. OWNEK, ETC., DISSATIKFIEI) WITH rSSPECTION — H/(* 

lilQHTs. § 21. In case any owner or consignee of grain BhalX 
be dissatislifd with th" inspection of any lot of grain, or 
shall, finiii .i[i\ 1MII--I-. il.'r-ire to receive his property withont 
itri [iii^-u::' ' i . i i ^liall he at liberty to have the sam6 

widihclil Fi ■ ■.■■:, 1' :iiiy public warehouse (whether tlie 
prMpL'rlji ii!.;;, Ii'im' |i>viMuwly been consigned to such ware- 
house or nut J, liy givin^^ notice to the person or corporation 
in whose pus.sossiou it niiiy be at the time of giving such 
notice: iind wncli grain shall be withheld from going into 
Rti>r'', ■i.il I"" li'liviTpd til him, subject only to such proper 
ell I ■ ■ ill' 11 lii'ii n|iiiii it prior to such notice. The 

f.',! ■: : ' > lii.ul cin'M, t<i li" ri^moved therefrom by such 

uuTiii' ..i ...I. -i.'ii.T within tiventy-four iiours after such notice 
bus lii'f.'n j^iM'/i t.i till' railroad company having it in posses- 
sion: /'rariilcl. such i;iilroad company place the same in a 
proper iind cnlivfiiii'iit place for unloading; and any person 
or corpiiratiim rofitsing to alhiw such owner or consignee to 
BO receivf Ins uniin shall be deemed guilty of conversion, and 
shall be liable to piiy such owuer or consignee double the 
value of the jmiperty so converted. Notice that such grain 
is uot to be delivered into store may also be given to the pro- 
prietor or nianuger of any warehouse into which it would 
otherwise Imve been deli\'ered, and if, after such notice, it be 
taken into store in such warehouse, the [)roprietor or mana- 
ger of such wareliouae shall be liable to the owner of such 
grain for double its market \'alu6. 

2775. Combination. §22. It shall be unlawful for any 
proprietor, lessee or manager of any public warehouse, to 
enter into any contract, agreement, understanding, or combi- 
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nation, with any railroad company or tether corp«.>ration, or 
Hth any individnal or individuals, by which the itrojiorty of 
iny person is to be deliverdl to any public warehuuf*e* tor 
>t4)rage or for any other purpiise, c^mtrarj- U) the direction of 
he owner, his a^jent, or consignee. Any violation of this pec- 
ii>u shall subject the offender to be proceeded against as pro- 
'ideil in section 23 of this act. 

3776. SriTS. § 23. If any warehouseman of class A 
iliall be guilty of a violation of any of the provisions of this 
Let, it shall be lawful for any perscm injured by such viola- 
iou to bring suit in any court of competent jurisdiction, upon 
.lie lK>nd of such warehouseman, in the name of the i>eople of 
ihe state of Illinois, to the use of such person. In all crimi- 
nal prosecutions against a warehouseman, for the violation of 
iny of the provisions of this act, it shall be the duty of the 
prosecuting att4.)rney of the county in which such prosecution 
LB brought, to prosecute the same to a final issue, in the name 
of and on l^half of the i>eople of the state of Illinois. 

2777. Wakehouse iseceipt negotiable. §24. Ware- 
house receipts for property stored in any class of j)u])lic ware- 
houses, as herein descri])ed, shall be transferable by the 
indorsement of the party to whose order such receipt may be 
issued, and such indorsement shall be deemed a valid trans- 
fer of the property represented by such receipt, and may bo 
made either in blank or to the onler of another. All ware- 
house receipts for property stored in [jublic warehouses of 
class C shall distinctly state on their face the brand or dis- 
tinguishing marks upon such property. 

277H. I)«*liv(M*y of n*c<»ipt lias i\w saiiu* dTrct in transtVrrintr tho 
title to lilt' jjrain as the ih^livcry of tht» property itself, and no more 
nor less. Jin I ton v. Cnrt/ea, 40 III. i{2o. 

2770. Tender of warehoiisi* re(H*ipt by the vendor of grain, is a 
su!li<'ient tend«T of tlie frraiii, unless vendee insists on seeing th«^ grain. 
MrPhtrsnii v. (Juk^M) 111. 'M'iH. 

27HO. 15y the act incorporating the Chieaf?o Dock company, a 
wan-house receipt Issued by that company, is made negotiable, find as 
such it absolutelv \ests in tlie holder the title to the proi^rty 8p«*<*iiied 
in it. rfi, Dwh r'o. v. Fu.ster, 4H HI. u(.»7. 

27H1. Keceipi being tin; contract of the part it*s cannot be variwl 
by i»arol evidence L*fHtfini v. Duntnn, 51 111. 482. 

27S2. Ueinedy against wareliouscman refusing to deliver grain. 
L*t Hid I'll V. I>n/t(nn,iti III. 4H2: linih a v. Jt< nshi/, 87 111. HDO; (in/nan 
Nat. lUnik v. Mtaff<)fn'i'"/t,\)o 111. TJI: ^'umuiian linnk \. MHJnn, 
lOi 111.281. 

!J7.s:j. Measure of damages for failure to deliver grain. Ltonan/ 
V. hniitun, 51 III. 462. 

27H4. The addition of thesis words at end of the receipt: "iSubjwt 
to their order, for all ailvances of money i»n the same," will not con- 
vert it into a mere ]>iedgc and render the grain liable to an eX(*cution 
against tlie party giving it, issued after tlie date of the receipt. Cool 
V. iJarmichatI, m ill. 210. 
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S7Ho. Where wai'tihnuseman purchases groin stored with him of 
the uwncr for another, anil takes up his receipt sail giv^s nnother to 
the i«raon Cor wh'im he bought and whose money he used: Held, that 
the grain was not liable to be taken on exeuution against the ware- 
houseman. Iiroa'lw:tl V. Hoirar'f, 77 III. 305. 

2786. ComtnisHiDn /»tTr;hant in Chieago may, by a custom of trade 
obtaining there, (brtpose of warehouse receipts for grain consigned to 
him. providetl he keejia on hand other like receipts I'or the Kame quan- 
tity and quality of grain. The receipts do not represent the consignor'a 
property Thi-y are merelv eviilenres of a lielit to the consignee 
Biiile}/ V BenUtS 87 111 'iit! 

27S7 I'l riiiii Slid 1 1 ling to thi p ■s'* ssiun id warehouse and the 
gram si I I I I I 1 Urs of warehouse re 

■.eipts I Hie formei proprietor 

27*''^ •- 1 1 iiiuLnts does not embriie 

warehiiiisf re upts iin lilli \>sti I in tii assignee ts not the aime 
aa that passed t" the assignee ot a noU r niiufliiin Bank v Jfi Crta 

i(« HI mi 

2iSH ]I\ this scLtioii tlic iniloraoment of a wiretiou'»e receipt is 
mailee\iiiirii i f i triiisti r d tin .rrain it iipreientH the same a.s the 
attiialdi liMr\ t 111 }ii ijiiilv iHill Itp4ssfa tlie .issigiues attual 
titltiandi III II 

ijitu II i[i I I n it d\ul deli\er\ ol a waiehoiiie receipt for 
Hour II i' ii I III titlL to thi. lloiir to the assignee Imt also 

givisti I 1 ir ail) brcdih of duty lij the w.irehouse- 

iiiAn II liAiliuent barifeiit v ( mUial IVarehouH 

2"!>I I I Unl il I n<iih house receipt li\ the seller 

autlioi I iseuuiitonlj a contract 

ot Mill 111 lasi ot a negotiable 



Wi s( JU Bradw (51 

iJ!).t ]"'\IM IILI ] II rs — FllACDUIFNT llFMnVAL g 25 

An> wiiH hiui4BUi«ii ii£ niiy public warehouBe who shall be 
gmlty (it issuing aiij w irehoubo receipt fur any properlj not 
actu illy 11' ''t'lK fit tliw tune of ifnuing such receipt, or who 
of I-.-, nil.,' iii\ ivurehuuse leceipt id aiij res- 
1 i 1 If, oitlier aa U\ it& ilnte or the 

t I grnilf' uf Much property, or 

. tiimi Btnro (except to preserve 
I III n^'i I ) ttithout the return and 

iu\ iiiiii all I lutHtiindiug receipts that may 
liave beoii issitwl to rejireseiit such propertj, f>hall, when 
Lnimcti'd tliPnuf lie deemed guilty of a crime, aud shall 
Butfer in lulihtmii to any cith'^r penalties piobcribed by this 
act, impiihimiiiHut iii thi^ iieiiitaiitiiiry fur not le&s than one, 
ami not umio thuii ten yeurn jKeetiiited aa to receipts 
isMwd l>efore Ott. H, 1871. L. ItfTl-'i, p. 774.] 

■i7!H:. CuJiMU.N LAW UEMKUY 8ATED, § 2fi, Nothing in 
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this act shall deprive any person of any common law remedy 
now existing. 

2794a. Printed copy of act tosted. § 27. All propri- 
etors or managers of public warehouses shall keep posted up 
at all times, in a conspicuous place in their business offices, 
and in each of their warehouses, a printed copy of this act. 

2795. Bepeal. § 28. All acts or parts of acts inconsist- 
ent with this act are hereby repealed. 

Au act to amend an act entitled '*An act to regulate public warehouseH and tlio ware' 
boosing and inBi>ection of CTain, and to Kive effect to article thirteen (13) of the conetitu" 
tion of the state," approved April 25, 1871, in force July 1. 1871, and tooetablish a commit* 
tee of apiieal. and prescribe their duties. Approved April 15, 1873. In force July 1, 1878- 
[Laws of 1873, p. 180; H. S. 1887, p. 1084; 8. & C. p. isn^; Cothran, p. 1182. j 

2796. Commissioners TO ESTABLISH GRADES. § 1. Be it 
encicfed by the people of the state of Illinois, rejyreseiited in 
the general (issevihly, That the board of railroad and ware- 
house commissioners shall establish a proper number and 
standard of grades for the inspection of grain, and may alter 
or change the same from time to time: Provided, no modifi- 
cation or change of grades shall be made, or anv new ones 
established, without public notice being given ot such con- 
templated change, for at least twenty days prior thereto, by 
publication in three daily newspapers printed in each city 
containing warehouses of class A: A7id, provided further, 
tliat no mixture of old and new grades, even though desig- 
nated by the same name or distinction, shall be permitted while 
in store. 

2797. Committee of appeals. § 2. Within twenty 
days after this act takes effect, the board of railroad and 
warehouse commissioners shall appoint three discreet and 
competent persons to act as a committee of appeals, in every 
city wherein is located a warehouse of class A, who shall 
hold their office for one year and until their successors are 
appointed. And every year thereafter a like committee of 
appeals shall be appointed by said commissioners, who shall 
hold their office for one year and until their successors are 
appointed: Provichd, said commissioners shall have power, 
in their discretion, to remove from office any member of said 
committee at any time, and fill vacancies thus created by the 
appointment of other discreet persons. 

2798. Appeals — notices. § 3. In all matters involv- 
ing doubt on the part of the chief inspector, or any assistant 
inspector, as to the proper inspection of any lot of grain, or 
in case any owner, consignee or shipper of grain, or any 
warehouse manager, shall be dissatisfied with the decision of 
the chief inspector or any assistant inspector, an appeal may 
be made to said committee of appeal, and the decision of a 
majority of said committee shall be final. Said board of 
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commiBfiioners Are authorized to make all necessary i iilrm ii 
governintj the luaimer of appeals as herein pro^-ided. fln ~M _d 
all couiiilaiiitfi in regard to th« iiispectiou of grain, and alCJQ 
notices requiring the services of the eumuiittee of appear _^l 
may be served on said committee, nr may be tiled with t b ^c zA' 
warehouse registrar of said city, who Hhall immeiliately notif^ft: J 
said committi't' n[ the fact, and who shall fniuish said conj«n«; 
mittee "itli - ii'-l .-'ii i/il ^isKistiince as may be necessary fi-^!rii 
the pr<i|)' I J r ilicir duties. It shall be the duty c^ o 

Bttid ci.iriirn i' ■ ■ ■ ■ iviuy such notice, to immediately &•_ ^aaci 

on and n.iiLlui -i vliii^iun in each case. 

27119. Committee on appkals— oath — bond— who w^ h- 
BEitVE ON. § 4. The said committee of appeals sliall, be£o Ji- 
entering upon the ditties of thair office, talte fin oath, as .aa 
ease of other inspectors of grHiii, and shall execute a bond 3fl 
the penal sum of live tliousaiid ihdhirs: with like conditio zis 
as is provided in the cnwc of other inspectors of grain, whi<7ii 
said bonds shall b.— iil.j-rl f^ H:.- riiii-roval of the board of 
railrotKi and Wiiii I. ■■ ■ ■ < ■■■'■ II ia fiirilu-r iiro- 

ViWcJ, that the ^iil r.^ .■! !..i ■■ i,'ir nf appeals shall be 
fixed by the bn;i]-.| ■■ ... ,i.- I );.. \: .(■■■Ijouse commissioners, 
and bi> pidil frniii I ' . . ■ i. ■ l^iml. nr by the p-irty takiug 

tlio fi|i|"'nl, iiiidi'T ■ ,. :. ( .:. - .- llh- i-[imiiiission shall pre- 
scribe; iitiii ,'dl (!■ . I : I ' "■ itJi'iirred in CJirrying out 
the provisiiiiis m1' il,i- .ml > .'.<.■■ pi .n- licrein otherwise pro- 
vided, shall be |>aid ..iit uf 1,1. .■ ini.-U .■■ .llr.'t.'d U'V tin- inspec- 
tion service npou thn iirdt.'i* nf tlir rMiriiin:.siiiii'i':.: I'rori'lcd, 
that no ])erson shall bo appoiiitid [•■ m^vl- mi I1k> irummittee 
of appeals who is a pnrcliasi.T I'f, or u rcci-iAcr of yraiu, or 
otiii-r iirticli's to be passed upon by said committee. [As 
ntiieiidi'd by .'ict approved June 2ii, 1H^5. In force July 1. 
IHH^. L. ISHf), p. -laS. ] 

:JS(H(, "RKdisTiciiED roil roLLEt/TioN"— inspection fees. 
§ 5. No gi'ain shall ite delivereil from store from any ware- 
linuse of class A, for which or rei>resentiug whicli warehouse 
rect-ipts sliiill li;i\c bi'i'ii issueil, excej)! upon the return of 
such rrcriiitr- siiiiii|"'(i nr nthi-rwise plainly marked by the 
wan*liiin.--c vri;i>.tfi ^vith tlir wu'ds "registered for collection" 
and tli<'d;itrllirtVMr; rn.d smd lioard of commissioners shall 
have power to lix tlic nites of (^hiirgos for the insjiection of 
grain, botli into and out of warehouse; which charges shall 
lie a lien upon all grain so inspi'cted, and may be collected of 
the, owiif^rs, reei'ivi'rr. or siiippers of such grain, in such man- 
ner IIS tlie sail] oiiniiLssioiii'rs may prescriba 

■^SMI. Ri;j'i:\L. S; 0. Secti.m 13 of the act to which this 
is an aujenilijii'iit, is hen-by rL'|>ealcd: Frorulett, the provi- 
sions contained in siiid suction Khali remain in force until the 
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grades for the inspection of grain shall have been established 
by the commissioners, as provided in section 1 of this act 
[Grades fixed by commissioners, July 1, 1873.] 

STATE WEIGII-MASTERS. 

An actio provide for the appointment of Btate weigh-masters. Approved Jane 23, 
1H83. In force July 1, 1883. [LawB of 18(», p. 172; K. 8. im, p 1039; S. & C, p. 1976.] 

2802. Weigh-master— APPOINTMENT OF. § 1. Be itcnacU 
ed by the people of the state of Illinois, represented in the gen- 
erat assembly y That there shall be appointed by the railroad 
and warehouse commissioners in all cities wnere there is 
state inspection of grain, a state weigh-master and such 
assistance as shall be necessary. 

2803. Duties of. § 2. Said state weigh-master and 
assistants shall, at the places aforesaid supervise and have 
exclusive control of the weighing of grain and other property 
which may be subject to inspection, and the inspection of 
scales and the action and certificate of such weigh-master and 
assistants in the discharge of their aforesaid duties shall be 
conclusive upon all parties in interest 

2804. Fix fees. § 3. The board of railroad and ware- 
house commissioners shall fix the fees to be paid for the 
weighing of grain or other property, which fees shall be paid 
equally by all parties interested in the purchase and sale of 
the property weighed, or scales inspected and tested. 

2809. Weigh-mahtek — qualifications— bond— compen- 
sation. § 4. Said state weigh-master and assistants shall 
not be a member of any board of trade or association of like 
character; they shall give bonds in the sum of five thousand 
dollars (JS5,00()), conditioned for the faithful discharge of 
their duties, and shall receive such compensation as the board 
of rfiilroad and warehouse commissioners shall determine. 

2810. May adopt rules. §5. The railroad and ware- 
house commissioners shall adopt such rules and regulations 
for the weighing of grain and other property as they shall 
deem proper. 

2811. Neglect of duty — penalty. §6. In case any 
person, warehouseman or railroad corporation, or any of their 
agents or employes, shall refuse or prevent the aforesaid 
state weigh-master or either of his assistants from having 
access to their scales, in the regular performance of their 
duties in supervising the weighing of any grain or other prop- 
erty in accordance with the tenor and meaning of this act 
they shall forfeit the sum of one hundred dollars (SlOO) for 
each offense, to be recovered in an action of debt, before any 
justice of the peace, in the name of the peoj^le of the state of 
Illinois; such penalty or forfeiture to be paid to the county 



*^9T^TipTAlP7V?^:^'^' ■ 



Eailroads, Warehouseb, 



in which the suit is brouglit, ami shall uleu be reiiuired to 
pay all costs of prosecution. 

bTOCKHOLDEHS-INUIVIDUAL LIABILITI'. 

(a.) FUlt UNl'AlU .SUBBCKIPTIONS. 

2S12. I'owKU i>i-- ~ii,\Ki:iin|,n|.:if — /" niukt f:l'}i:k not liiibhto<u»'S'- 
mefit. It i- iii-t ;i! '.>., I': ■;,■.■;■ ,.r ii,,. -.Imi .■';..|iU-rs hy agreemeat witli 
the cor£"ii:i: '■ r; ■ ; , ■' ■ i .i ; ■ I ^hf^:! to them nuii-asstsa- 

alile, sii ■■!-, I- ■ I ■ ■ ■ it lis par value asagiiiDsl 

creditors. . ■' ■ .■ / ■■.,'■ ■ . si..,ie Mtinf.Va..'J'lin. 

537. 

■I'^l-' i. ■■■!■.. ■ ■■•'■'■ '.■■■<.■.■'./. rv iiii'hr^fif- 

:■■■■■ ■■;-..;■ ■ !i[i>rwiiiui,'s in 

1-..II I .. > ■ . . .} In liiaketli.' 



tiona orKanintsl iiii.l' r I. ■' ■ lii'idif.s crvatod 

by aptcial diartcis. ■ ' ■'■■■:.: i : ■ 

2^il-t, NATU];r..i i ...'.■■■,, l li.'sti.t-khnld- 

(■r"<ihli'?i'v i~ li:i, ■ ... . . ;.-i ii|iiLiiii uiipnid at llm 

t : ■'' . i; ii Hni;\i'ral— not joint 



: .. I. : ~ _■"- "1 the (general ineorpo- 1 

.i.;l l.u' [iiun ii;,;;^ iiiii.-.l in; Ijy suit in equity, the I 

.V to jiay iui) tliiiij; on iiis unpaid stock is deferred 1 
!•- r(irpt)rnt[Oti iim enliaiist^d, Robtrtson v. Noen' 

I.IUITKll TO DKUT OF CORPOBATION. A StOCk- 

to piiy nioiv. of liis aulBiiription, or notes givwi- 
jSjUfy 111 jiay outstaniling diilits, wtiere the corpu-- 
--''""■'""--■- ■ tt receiver, Lamar Iiis.Cn.r -^ 

. ".'.■■■n hi/ore apportionment-^ 

■ - !-■ iiii-t an insolventuorpo — 
:' I I" its rights against it^9 

. J' ling the snni due fron:* 

ill cxei'iitioa therefor, t^^ 

!■ : I /ii Hlii jsru fflfu share Of^ 

■ ii' lii.'ipt of tlieuoiiipany t-*^ 

■ /r, ,■ nf rfirpn ration, t ^ 



1. ' .; ■.■- - I I I . ^ ; ii-v. 11 II- li-i-riM-r iriiist show ^b.31 

Uiiiii'iiHiii' . I I ,1 ir. w.ii, lusiv I'll tile iletumlant stoc-"*** 

]iul(l<U'li\ :. I" .' !'> Ihti suit against the corporation. Cha-wi- 

SSi». -I'-i ri,/, not,-'-,- nf ■I'-fi-me. Where thP par-cr 

mtikiiiH |iF I M... . . .ill -iilri's \inli\ iiliial li:iliilitv, was not a rr^*«l' 

jlor 111 till' iu,|i<.i.,' '■ .r vvlMi, 11,. IKIin-ii^ii.ll'ovhis st»-ck 

ill la) III. Ill' \M I] ill- I ■ ■ I. 1 i.-i|it tn till) eorp* W*- 

tiiiii 111 llii' iMurlili'.'. Ill .;^ ■ >,imiiriliiiiionhi.>bot>ks 

woiilil li;ui' sliiuMi i!, ,1 i; I -■■■■ k ■,■, I. iiLi:i .laiil. In- i-uiiiiot rtH.-.)V«C. 
I't:rl;v. r„„/i/,l,l <:„,, I „., II i;ij,|v\,-^v 

2!S20. l'AYMi-:.vr i-'oi; stwk— i'» jimji'-rly biniUng. Wherea a.-"V)- 



AND Eminent Domain. 353 

briber has paid for tiis stock in a corporation, he will not bo liable 
inder the statute for the debts of the company; and it is immaterial 
whether such stock is paid for in money or by the transfer of lands in 
^>od faith to the corporation. The directors cannot create a liability 
>y declaring that the stock is not paid for. lb. 

2821. HeiMBDY TO KfiFOHCK—f/aruishTnent, It seems that astock- 
lolder who owes the company for unpaid stock upon which a call has 
leen made and notice given, is liable to be gamisheed on a judgment 
ffalnst the company. Meints v. E. St L, Co-operative Rail Mill Co,, 
5 lU. 48. 

2822. At the time of taking out summons against the corporation, 
he creditor may take process against any stockholder whose subscrip- 
ion is wholly or in part unpaid; and by service on the latter prevent 
urther payment to the corporation for the stock, and hold the same 
Q abeyance to abide the result of the trial in the original case; and 
fhere a recovery is had, the garnishee may be compelled to respond 
o such judgment creditor instead of paying his indebtedness to the 
oiporation. Pease v. Underwriters' Union, 1 Bradw. 287. 

2823. If the cause is commenced and conducted according to the 
tatute, the whole proceeding will constitute but one case, and upon 
he trial of the issues formed upon the answers of the garnishee, the 
ourt will take judicial notice of the judgment against the corpqra- 
Lon. But where the garnishment is by an independent proceeding 
here must be proof of the creditor's judgment, and where the gami- 
hees deny being stockholders, the burden of proof is on the plaintiff 

show their liability as such. Ih, 

2824. Under § 8 of the chapter on corporations, by the proceeding 

1 garnishment, stockholders may be compelled to pay to the gar- 
isheeing creditor any balance unpaid upon stock owned by them 
Bspectively, whether such stock is called in or not. Robertson v. 
foeninger, 20 Bi-adw. 227. 

2825. Remedy to enforce liability— </rt;7iwAc€ must be suhI 
lith cftrporation. To render a stockholder liable under the statute, 

> the extent of his unpaid stock, for the debts of the corporation, 
rooeedings must be instituted against him at the same time that the 
ction is brought against the corporation. The remedy given by the 
tatute is exclusive. Perk v. Coalfisld Coal Co., 3 Bradw. 619; Robtrt- 
m V. Noeninyer, 20 Bradw. 227. 

2826. It is not essential that the stockholder shall be proceeded 
gainst at the same time the suit is brought against the corporation, 
B in g^aniishee proceedings under the attachment act. The intention 
\ to give the remedy as ample and complete as in cases of ganiish- 
lent, including process after judgment. Coalfield Co. v. Ptt^k, 98 
LI. 139. 

2827. Declaration— i/i suit by nceioer. In a suit for the use of 
le receiver of an insolvent corporation against a stockholder to col- 
let his subscription, or a note given therefor, no recovery can be had 
ithout an averment of the debts of thecor^)oration. The declaration 
lould also show that the capital stock paid in has l>een exhausted. 
,amar Ins, Co, v. Moore, 84 ill. 575. 

2828. Creditors* mL.L.—exhaustiny leyal remedy-equitable at- 
ichment. Under proper circumstances, creditors are not compellwl 

> wait for the winding up of insolvent corporations, but may subject 
leir unpaid subscriptions to the payment of their claims. They must 
rat obtain judgment at law and have execution returned unsatisiied 
I whole or in part. In such case, the creditor is subrogated to the 
ffhts of the debtor corporation, and the proceeding is in the nature 
r an equitable attachment under which the debts due the corpora- 

-24 
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Hon may bo appli«i in the payiueut of its own liabilities. PcUttnon 
V. /.ynile, 113 lU. 1B6. 

2820. roi.LECTiDN OF svBSi-iiiFTios—cnmpelled by matidanm 
or bill in e'liiity. A foreiRn insolvent wrporatioa owintr debts, if 
still in (:xiHtenoe, may be cnrnpelled, by inmulaiaus or by bill in equity, 
to noLect its unpaid 8uliscriptii)n9 wherev«r tin- stockholders may re- 
sitte; and if it has ceascil to I'xist, n rciTiver shuuld be appointed, and 
the courts of other stntew, as a mattur of comity, would recognize the 

right of the receivni-, the amiie iis ■ ' ' ■ 

if still in exiatpnt'e, to prosi'culi; t 

2h:{ii. < i: ■!■.:': ■,,■■:.■/ ,,:.::i,litf. Two or more cred- 
itors oi ii, : . . . ■ , ;! ■■ 111 filing a creditor's liUl 

again-^l lii' ■ .■\ < ' ■ . ■ m reacb unpaid sulBcrip- 

tions (li I'.' ■ i;:' I ■:■■ ■ ii. ■■' laiiltifarious. HickHn} 

V. H-;7.....,, I-I I -■ I 

2831. ■ ■■■I ■■'■■ . Ui.' liability of a stock- 

holiliT \- ■ ■' -.ilili' that the corporation, 

(or, if ii 1 1 . -1 1 ,■ ' ■-■;■■, niiiiMcrsanii creditors) a&all 

be bifl'riu' till , I ' ' ' <'.ii>l li> i\.a orders and decrets.aml 

so that ciiiiiiili'i. ;i; i.i.ii'd (lul tu all, and all conflicttag 

riffbta and eqoili'^ . i , ii .1. i'ntferson v. iynde, 112 III. WR 

2(i33. llK.Mi:u\ ■ I '^.'iKM'ioN IS rtKFVSiiT — appnrHon- 

meni iif Inrttni.-. '■^'.i'--- \ ■ i iiniiitiun irasea to exist, its assets in 
excess of whiil is Hill ^~m i-. ]i;iy lis ili'lil- liriDriK [,i its stockholders, 
and the duly (if Ihi- sliuUholdi r in - ih-I, .■.i-.r, i-. m.lv to pay hiapfo . 
mtn shiiriMif IIh' iiiiiiiuiit iienlciUi. ]i:i\ liii' -i. I.I- 'i'hi.s duty is upon 
allowilltt I"!- ■-li" k.iirnl it ii Ihi'iliiU nl llnciuirt lu Lidjost the equities 
betw['.-ii ;l,. .:■;[■ r.^r t ;.. i.l, .'.:■ ■--. Ih. 

2S;i:i, \i' \ : '■:i"i7>Jtt corjto ration, frniidvienl. 

UniliT Ii . I ■ I'liilde-rs liable to creditors forun- 

paidstMil. .. .''<l <>□ his siiliscriptioa,cannotattack 

till- jiid^-'iiiiii; .i;,.,jLi, Ml. I ■■L|'ii-..t:.ia on the ground that it ia collu- 
sive iiiid unjust. If 1)1' t-'un :itl;(i:k the judgment on that zround, ha 
must ilij so in ii cotirt of eiiuily. Coalft.eld do. v. Peck, 88 111. 139. 

2K34. JlAKKKVi-TCv OF i:nRi'OKATii.iN— mAo to collect unpaid 
sti'nie. rnpald suiisci'lptioux to t)ir capital stock of a corporation an 
■A part of the assets of Viw eompany, and as such passen to its assignee 
in biinkruptcv, who alime can sue for the satiie. Lane \ . Nickerion, 
99 111. 284. ' 

(6,) T(l A.HOl-NTOF.'iTfirK, TXTII. WHOLE CAPITAL STOCK PAID tU, «& 

2H35. t-ON^i'i'KLrriiiN /y^wr"//w law of 1861. The words "trns- 
tees and corporat'irs" in S ir. of tlie insurance- act of 1861. loaking them 
severally liiii'li- IitmII Hil.t-. [inrl resjiimsiliilitfea of their compaDie8.to 
the aniiiiinl liv liim m tlrm -.iil.-,-iil]iil. ineliides stockholders. SAa- 
fi'/(/l \. •'.■,,-. , ■■ 111 ,.■■.■,.:, I., ■<,.■.■■.■,, \ /,'."//f. Ifjoill. 141. 

2s;t(; I ■■■ I I ' ■' Ii'' i-iiiiipaniea subject to the 

insiiiTiii'' -i.l .-'■'.■■ I- nils of their companiesto 

the lull iini'iiiiil ■.; 1 1|. i. i in ri i \.- .Ii:iii-- uf stock, where the full 
anioimtsiiliwriln'il liiiMi.il ln^eii paid in. liutltrv. ffuiter,B0IlL3*5i 
T'bl„ill.- v. UMy. B7 m. 142. 

2S37. LiAnii-rrv su-r iif.lea.' 

stin'kholderuil! luit In- ivlieved from t , , .... , _, 

hisKtiii'k ill Intl. riitil lIk' full ciiidtal atock is paid in. and a certifi- 
cate olllial ijri iiudi- :iTiil recorded, he will be liable to theextentof 
hissUiek r..i Hi...|.],N..r ilie coiiirjany. But/erv. ffii/A*/-, 80 IlL Stf; 
Tlbballs V. /.i7.(,,v. s7 I II. 1 12; UulltOer V. JioelCe, 100 HI. 141. 
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. Until the entire capital stock shall be paid in and a eertifi- 
ereof filed with, and reconled by the cijunty eltrk, the stock- 
I are severally indiridually liable to the crKLftors to an amount 

the stock held by th#-m'n?spet:tivelv for all debts of the com- 
Baker v. Backfi^, 32 III. 79. 

. Li ABILIT r— /»>r dMjt of corpcrn tio n—n o t for itt torts. The 
ftct that a person is a stockhoMer or director, does not render 
ble for the torts of the corporation, or its agents or servants. 
. Cooper, 8 Bradw. 4()3. 

. Same— irT^en under yeneral law. If an insurance company 

1 b^ special charter increases its capital stock under the gener^ 
is in effect is an incorporation under such law, and by subscrib- 
3uch stock, a partv will incur the liability incurred by the gen- 
N. Tibballs V. Libhy, »7 111. U2. 

. Insurance law of 1869— «f.v application to prior compa- 
The provision of the insurance law of 1869 making stockholders 
ranee companies liable for the debts of their companies, applies 
panies organized before its passage, under general laws. Areru 
r, 89 IlL 25. 

. § 16 of the insurance law of 1869 makes stockholders and 
rs of insurance companies organized under that law, severally 
or all debts of their respective companies, to the amount sub- 
by them until the whole amount of the capital stock shall be 
I and a certified copy thereof recorded; and § 19 imposes the 
ability on shareholders in companies organized under special 
s and brought under the provisions of the general law. Qvlli- 
ioeile, KM) lU. 141. 

. Under § 16 of the act of 1»)9 as well as ^ 2, art. 10, of thecon- 
>n of 1848, the word "corporators" is use<l in the sense* of share- 
, and not in that of commissioners or promoters of the organ!- 
of the com])anies. 76. 

. The individual liability of a triustee or corporator of an Insur- 
»mpany to its creditors where it has not complied with the law, 
»t depeud upon the fact that the creditor nas sustained any 
loss or injury. The creditor is only bound to show that the 
ly owes him, and that the whole amount of the capital stock 
company has not Ixien paid in and a certiiicate thereof reconied. 
/ V. Smith, 103 111. 378. 

. When liability attaches— n/>i uutil all the capital stock 
n, A subscril)er to the capital stock of a proposed corporation, 
le full amount of stock lixtnl by law, or by the action of those 
ted therewith is subscriber 1. cannot be held individually liable 
ebt of such corporation, unites for some cause he has estopped 
r froul alleging that the whole of the fixed capital stock was 
iubscril>ed. Templt v. Ltrnttn, 112 111. 51. 

. Of the nature of iaxiwiaty— partnership. As to claims 
t the corporation the stockholders stand in the relation of co- 
re, and one cannot sue the other at law. Mei^str v. Thompson, 
w.368. 

f. A sto<'kholder occupi(^ the status of a i>artner to tlie cxt<»nt 
individual liabilitv, an<l as a partner he must answer to tlie 
it of his st<jck for tlie debts of the corporation. Unwh v. Har- 
12 Hradw. 457; Fitisnlur v. Umfrhltr, 17 Hradw. Uri. 

'• The effect of a provision in the charter of a bank, making 
?khol(lers liable to cnnlitors of the bank on its defailt, to an 
tequHl to their stock, is to withdraw from the stoc'.a.tiiders to 
est of their stock, the protection of the corporation, and leave 



iiy <lelit or liability coiitracUd b^ 
i:ill hf. held indiviJuiiHy reaponai- 
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them III that extent liitble :ia partiwra. Buchatian v, Meiaser, 1* 111. 
638; Thompmit v. MtinHer, lOS III. 351). 

gH41». Umler A imnk i.-liarli-i- providing that, "whenever default 

shall Ije made In lii 1. 1. n ....... ■.-....■it. . j i. 

said curpuratioii, Hi 

ble for an amount i ... — ,._ ^ , 

ivdy." &<;., tin- lj,ii .. .. ..iMiUlL-r fur tins debts of the bank 

is coeval with lii^ii "i ;i>'' i.nl., i ln'y both beuiimiuK buiind at tbe 
same timo and hy thu same; [■luitract. FleUcher v. lietUchhr, 17 btwl. 
US. 

2S50. WiiKTHKit I'ltiiiAtiY oit SECONDAitY. Under the act of 
1H57 rcliHiiiK Id [Hi vale cm |>,ii;nioiis, Uii' liability of atoukliohlers » 

creditor- 'ii i \ ■■■■■.^ i- ir ■ ii. i-;i,,. jij upuii a suit agaiosl: the 

(ioiiiiiiiiiv ; ■ ■■, I ■ : ■ ■ ■ ^ii>fkholdera are prima- 

rily Iialil.' '. ■ ■ - ■■■■ ni.ri2s. 

2H.->1. \ ■. i.i;: ■ p:.. ■■■■: ■!,.,i Um' stoL-khoIdefs should"!* 
i< i'<<:.- ' I : iIk'ii jii'iiv iiiil:ij |Miijii.'rty. Ill an amount LHiiial to tbe 
I ■ ;,■■!:■ k !..-i(l ii\ Ui.-iii if^jii-i;tin-ly. lo nuiku gootllossKto 
' I -'.//( /i/.i hut till- LiiilLvidual liability was not in tbe 
. . i ii;\. ;iii<l tlii'ii'iiHi- i-nfuryeahlt only in a toiirt uf la". 
I'M t\ i- !<' Ill 11 . aiiLl Milijri'i to tliu ileniuufbf of depuuitovH and other 
iri'dilor> M|uall\ \vilh ihi- assiHa of the bank. Qumnan \: Palmtt. 
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TliM atockholdera of a corporation lan 
Ihi' iiiod'' pi-esfiilicd by the act TindW 

ii""ii. "I"Im-\ :i;i' uu-, mdividually lis- 
■■■I ;■!■ '■ nil' >].cdliea iotlie 



; ■: ii ■ i ■r It. a atockliolder ii nut 

■ ■ Ml loll shall bu returned un- 

■ : ■ ...r]ioration. and tlien the 

.11 ml trcoviTable with c 

: i.ini- a law makinn | 

" . I 1 |.oration, willoot \ 

in. .i—rts of the cor- ■ 

/■,... . .■■ '/ (,/. '■-.., lUO 111.235. ' 

'■' ■ ■ ' '. ■/'/*,•, A bank 

■i . ..; I, -I .■:.; ..II shall. astoaU 

II ' '7J''/-a(/u»i, while 

!''■ !..'■■ I" ; ..'lAiiiiiof theirstoclc," 

: 1 -■ li,i!iiliij lo 11 11^ particular 

. . .i,_;- mill ill trust with said 

. .; 1. i-Mi ol iii.iiicv. Thelia- 

■ Mill' I'l rill- ^Uiluli.'. iinii cannot be 

1 111' (■.\pri-.''S lerma of the atatute. 

tK'sa noon— i/ihat is a loxa. A char- 
iiddi'rs of a corjHi ration individuallf 
i> tlicii' stoi'k. to "make good losses to 
sliiii'd to make the stockholders' lia- 
t-r from the default or failure of the 
SB. 'I'liL' total or partial iasolveocj 
-t to pay, i»> a Jos.s to the creditors in 
ill till' statute. Viicbmh?! v. i'a/m«r. 







AHD Eminent Domain. 357 



1. The charter of a bank contained this proviso: "'Prodded, 
tiat the stockholders in this corporatidn shall Im individually 
to the amount of their stock for all the debts of the corporation; 
eh liability shall continue fur tlirw? months aftor the tranufer of 
ock on the books of the corporation": Jft/d, that the stm-khold- 
re eiich individually liable to piiy to the crt^litors of the bank, 
*rely the lialance uni^aid u]K)n su Inscriptions for stock, but to the 
of the nominal or face value of the stock held by them, for d<4>ts 
bank. Hoot v. Hinnot-k, \2i) 111. 3o(>. 

I. STOCKIIOLDEK8 LIABILITY d*j*rndint/ OH time he acquired 
ted mth his sto*:k. The act of l«yl amendatory of tiie ju^t of 
roviding for the construction of plank roads, makes no distinc- 
etween original subscriln^rs t<i tlie stm-k and subsequent pur- 
!), in regard to their individual liability for the debts of their 
lues, to the extent of the amount of their sto<;k. (Jay v. Ke//s, 
413. 

►. ^k^r.— hypothecation— or pi f dye. Primarily a creditor of a 
al bank may proccKl iigainst tiie parly in whom the legal tith^ 
stock is vested. \Vh(;re shares of stock in a banking coriMira- 
ive been hypothecatwl and placed in the hanils of the translerH*, 
, l)esubj(*cted toall the liabilities of ordinary owners, for the rra- 
9 property is in his name and the legal own<*rship appears to b(* 
. Whedmrk V. Kost. 77 111. 2l«l 

I. Thus where a party made a loan to a national bank, and 
lis promissory note, partly as an wX of aecouuiKMlaticm to the 
to be held among Uieir other assets, and lifty shares of it.s stcwk, 
n value to dr»,<J<>i> were issue«l to him as security for his loans 
indemnity against liability on his note, it was //< A/, that he was 
JO the crwiitors of the bank tis a slockhohh^r, whatever might be 
it ion to the corporators of th;; bank. 1h. 

. AssKJNEK OF sTcxK- //V/^///7// o;/ iufnrmul trail s/t:i\ If a 
al bank issues certiticates of shares to a purchaser in lieu of the 
ates of the vendor, without observing its l)y-laws, so far as 
irs of the bank are concerned, a party taking and holding them, 
• subjetl to the liabilities imi»osed by i^ ylol of thi* national bank- 
V. LaitKj V. Jinrb-tj, lol 111. .V.M. 

. Liability .\s bktwkkn AssMiNou ani» asskjnkk. There 

but out* amount for which there is liabilitv on ac(*ount of the 

haru of strtck. whore that lia))ility cipials orex(ree(ls the amount 

I share, and for that amount both the assign<»rand assignee may 

Je,— the foruuT in (-ase the debt was incurred l>y the corporal ioii 

three months after the assignment, wIhtc that is the limit of 

uring which the Iial)ility of tlie assignor shall continue, and the 

H% in case it was incurred after he became the liolder of the 

but then? can be but one satisfaction. If the assignor is c(mi- 

to j)ay on account of (h*bts of the corporation nunle within three 

s after his transfer of stock, he may have his action against the 

owning such stock when the debt was created, and recover the 

» paid by him. Tlnhns v. Smiht/, Iin 111. liHV 

. LlAIlILITY DKPK.MUNr, ON TIMK OF UIHCtMINC A STOCK 

:u. L'nder a statutory provision making the stockholders liable 
! debts of th<? corjioration to x\\o. I'xtent of their stock, for thn**' 
s after the transfer of their stock on the l«ooksof the coriM)ni- 
, is not es.sential to the stockholder's liability that he Iw su<rh at 
le tlie creditor's causi' of action shall have aircrue^l. It is sulli 
f he is a stockholder when tlie suit is brought against him. 
.^SiuHork, 120 Ill.3r>o. 

. The expression, "all stock hohlers,*' in the absence of any legis- 
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lative indication to the contrary, must be r.^-.d: as including not 

only thost wiio were such at tlie time the indebtedness was incurred, 
but alao all those who successively stand in their shoes in respect to 
the same stock, lb. 

S8fl5. Liability, how DrscBAiioED— pay/nenf. Stockholden 
cannot evade the lialiitity imposed on them by law by confessing jndg- 
msnts in favor of each other and paying the same. The liability u 
created for the protection of the creditors of the bank, and not for tlie 
stockhokiers. Mehser v. Thompson, It Bradw. 368. 

28*6. A Bliickhulder may extinguish his individual liability bj the 
payment of ileitis of the corporation, but he will be allowed only the 
Bum actually paid for such claims, and not their face value. Ga«fii 
V. Harris-m, 12 ISradw. 4o7; Kunkthnan v. Rentchler. IB Bradw.2iL 

28B7. What WILL i.i-i [[aim.e. Payment in full of the stock sub- 
scribed by a stocklii.lilir iti .'i jirivati? corporation organixe<l UDder th* 
act of INJ". will tiiil ili--i|i;i;L''' 'lim friim liability to creditors of the 

corporal i- ML. i i. ;i ■.!■.■ : ii.ii I'tTwt it must be shown that all 

other^lii' ' ' ~:irii<' thing, and a certificate of the 

fact hii- I I 'iiifas required in the 10th section of 

theaci /. .■,■(■ .... , -I. ■.:< '-.~.. 

2SW«. ^^ iiiTi' ;i stoi'iiii.iiiiiT has iKiid the corporation in full for his I 
stock, anil Iuih aisu iiaid a liki- sum to the creaitors of the company, 
1 all liability for debts of tbe corporation 

■'■ ni. THK LIABILITY. The recovery of 8 

I ' iininriition a^inRt a slockholder for % . 
' "k. that beinf; the limit of bis li>- 

■ iiiitfiiish his liability. So, it is not 
■ ■ I li> liira to such a creiiitor of the 

■ ■ -111' him and recover a judgmenL 

''|iial to bis stock to the brm of 

. I \'>i\ of a ili'lit due from the corpora- 

I I [■■ '-.I. hU liability as a stockholder 
•■.■ ■■■!■: rrcditor, astlic firm could 

I I ... . ■ ■ ■■.. II: 

■> ■ 1. ■'■!' r individually liable for 
iL. ■ ii I .■ MU'h liability liv the pa^- 

II -uin' lo any creditor who IS 
iii -liiirge himself by buying 
ii ■ .III III his liability, at a dis- 
!■ ■ ■iili'ilness so purchased by 

. u nialsumpaid byhimfOT 

; I ,. M LIABILITY. Where a 

. -■ .. li..Mii- by a creditor of thecot- 
■ iii,ii,i;i^ (tir [niiiuT liable personally to 
^l■^■llitllr:^ Nir uii iiiii-Kiii .■■\\v.\t i<. ilii" >i."-k held by him, which be 
j)a>s. Ins .-link liii'i'iiliiT (ill I III' hii' frMiii liability, and he may sell 
and IraiisiVr lUr .-.aim, ;iiiii hi-^ ,ns-.it:iii>i. will take siich stock without 
any Uainliu on lu^ |i;iil iii ciin^i.'nuem'f of his ottiiership of the 
sami-. TMhh v. timih-i. Uu 111. 3l(i. 

2H;.t. [^Kr uFF. liianatrlion by » creditor of a corporation against 
a stockholder to euforce liis individual liability to creditors for an 
amnunl eijiial to bis stock, the sturkhulder will not be allowed to set 
ult against bis liiibilily an iinlcbtediiess of the corporation to him. 
Thtbus V. Sinilty, 110 HI. aiii. 
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4. In an action by a creditor ui a L>L'rp«.<ration who i» not also a 
bolder to enforce the iD«liviiiual haiiliiy ot a stoi.-kiioUier. the lat- 
onot set off a debt du«r from thr* curpuratiuiv to himselt. Th^jinp- 
. MeUser, 1(M lU. 35V«. 

5. In an action by a creditur ot a <.orp|> ration against a stock- 
: to enforce his indi^iduai liai>iiity. the lattrr raaiiot plead as a 
[ an indebtedness of tht^ oorpitration to himself, as sueh debt is 
lat of the party suing. Jiwhanan v. JItix»tr, Kv> 111. d38. 

B. STOCKnOLDKJ::? IXDIVIDr.VL LIABILITY— e/ffrf o/ iHjfifOlu- 

f corporation. The dissolution of a cori.K»ration by dwree of 
does not affect the liability of the stCK.*k holder, or ehaiige it from 
oiposed by the statute. Tarbill v. Pajt, 24 111. 40. 

7. Same — tfft^ct of bankrujttry. The right of a creditor of a 
ration to recover against a stockholder is not taken awa^' by the 
uptcy of the corporation. That fact tlxeshis liability, nblnilis 
^by, 87 111. 142. 

8. The placing the assets of an insurance company into the 
of a receiver does not lessen the stcM*kholder's individual liability 
creditors, but tixes the same. He is not under the control of tho 
er, but holds a fund for the benefit of creilitors. A rem v. Wtir, 
25. 

0. Kemkdv— '/?/*# f///:r at law or in tqnity. The charter of a 
made the stockholders individually liable to depositors for the 
it of the corporation in making payment of any debt: //«/(/, that 
ibility was purely legal, and tlie reiueily against the stockholders 
t law. The word "indiviflually" as \xiv\\ in the charter, means 
ktely, and an action will lie against a single stockholder. Mtis- 
Thomptttm, 9 Hradw. »»«. 

f). As the statute creates a legal liability upon stockholders to a 
n extent for the debts in<'urre<l by their company, such liability 
ui'/at)le in a court of law, an implied promise being inferriH.! from 
1 liability. CulCfr v. Third Aat. Hunk, ♦>! 111. 528. 

1. Since the act of 1872 concerning corporations for p^^cuniary 
took effect, a court of law has no jurisdiction of a suit by a 
or of such a cor]Ku*ation against a stockholder, unless his debt 
h1 before the act of 1872 tiK)k ellect. Tin? remedy is in etjuity. 
rdisunwAkin.Wl 111. 138. 

I, The ruling of this court that an action at law by a single 
or will lie again.st any stockholder of an insolvent coVp<iration 
orce his inilividual liaiiility, is not to be taken as a dtaiial of the 
to set^k relief in equity, where tlnMe are equitable grounds, 
j the c()riM>ratlon is insolvent a court of equity may take juris- 
n for the nurpose of marshaling the fund and making a ratable 
>ution. Jiamt.s v. Dori.s, 1(»2 111. 35«). 

I. The liability of stockholders under § 9 of the act of 1857, 
ig to corporations, is to the creditors of the cor]>oration as a 
ind not to each iiuliviiiuai creditor. Therefore, tlie remedy of a 
jr .seeking to enforce the j>ersonal lial'ility created bv that sec- 
s in a court of trquity, and not at law. RnmuLs v. ^irCormb'k, 
. 2r>2; Harp* r v. Ininu Muuf. Oa, 1«>i» 111. 225; Lov)\\ JiwJuLunn, 
7l5; (^Uiifum wVainur, 117 111. ♦»ll». 

I. Tiiis liability constitutes a common fund for the security of 
jrs, and a court Of e(|uily, aside from the ground of discovery, 
Eive jurisdiction of a i>ili by a creditor, for himself and ot here, to 
« such penalty, and control the fund thus rai.sed for their > %- 
1 distribute the same ratably among them, the remedy 
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flnch rsHti l)einff inadrauati' without brin^iig a multiplicity of suila, 
t^uenan v. I'alm.r, 117 111. 619. 

2SN5. Remedy in n<iuiTY^jmrtie-'< plaintiff'. Under see. B of the 
act of 1S5T, n-latiDK to raaniifactiiring corporations, the stocliholden 
areraatlf severally and inrii vidua Uy liable to the "creditors" of the 
company to the anioinit of stuck held by them, for all debts, Sx., made 
by such ciimpany prior to the timp^ when the whole capital stock sbsll 
have beep paid in. Thin liiiliility cannot !>« enforced by a singl* 
creditor, suing in iii- i '. :. ii i. i : .ilmi''. It can lje enforced only upon 
abiltbroiightby.il :' ■ !■ ! iilf of all thecreditors of thewr- 

poralion. Hurj- i ' < '■' ■;,'■.'■■.„ lO") 111. 225. 

SKSfl, Same- ;".■■';,. ...'.)-'■.■,■,' ■K^i,/ne''/-irn-fditi.T.i. WTiereOie 
atot-khnldcrs are ii.divnlimllv liablf- sccimdarily, and the assets of the 
corporation are in the haii'ls of an assignee for the benelit of credil<>n. 
he will be a necessiiry party to a hiti to enforce the stockholder's lia- 
bility, lb. 

SHHi, Samk- uTiffirieiii'y ••/iiiU. A bill by creditors of an insolvent 
bankinfr uonipany tor and in behalf of complainants and all other cred- 
itors Hgainxt the several stoL'kli'ililcrs of the company, alleged the iDBol- 
vcucy of the bank, It deilripncy of a.snKta to pay its creditors, the per 
Bonal iiitbility (if th-- '.ri">i(ii..MiT'.; niiiinr the charter to the depositon 

and creditors, till- i-M-: I -'■;n'> iiinii hondreil unpaid depositors, 

aouiH iif Rliotii W'Y-- ■. -ii^irati- suits al law. to get an ad- 

vanlaffc hut I he "! ■ . i i : ii ■■ -mli .si-jiiirate litigation would waste 
and rxhEiu.-i. {'.,!■ 1 ■ . I' : li.iliibiy (if stoi'kholders, theonlf 

fund !■• "*■■!■.■ I ■ ii l')r piiyuii-iit. and asking to have 

.■inii.ri.i, . . : ' i;..- -i( tin' l>auk and estaTilish the 

n INI' I ■■ ■ !i .iilir^ upre iialiiepersonaily, anil 

111 h.i'.. '.'■''. I'Tiivi'ii ajiportioned amon^ the 

KDjckbul:U;.-. I.' ■i.'',:;i.i; i\v ji.i1 i.li..u1y shuwtil a case for ei|iutable 
relief ami favi; llii' ciFiirt jiirisilulionot the subject matter. 3'«nc«mii 
V. S-:hult/. r, lU 111. i:,ti. 

2SSH. Insikanue CmiVAsy—purtg whu may .iiie for penally. 
Although an actiiiu by a crnlitor against a stocWioider toeuforcea 
statutory liability is penal in (■Iiariicter, yet the aotion may be brought 
in thi' nariiu of thi- crcditoi-. The pvovwions of S 24 of the insurance 
aipplvin suchnase. (^>rlli.wr v. Haii'l, ti iir&Aw. i'il; Felix 
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■ ■'■.■(/( .Ii, ,.'■/■ I.''.. /. h-l'l. In anac- 

jr. I i.i illy liable to cred- 

■:i..r iif stock held by 
' Ill "I III'' lii'ti'ndant's stock. 

• it /ini;f iif d'-fKii'lunt beinij antock- 
1 khiildiT of a corporation to recover 
. ■! Ill the Slimmer ot 18151, the declar- 
x'kliolder at sonic time anterior to 
■nl' wan admissible to show that the 
□ Iho debt Wits contractud. (.'tijoer 

■' In iin rtftiori by a creditor of an 
' "I' I' ' i> i'lifiiL'ce his individual lia- 

■ ■ '■ iiiliiiit had subscribed (or 

[i^iiiy, and that the whole 

'I "I I ri |iHid in, a]id that no certifi- 

1 i-n or recorded as required by the 
more than one-half ut said capital 
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stock had ever been paid in to aaid company: HeMy that the deciara- 
tion showed a right of recovery. GnUloer v. Roelle, lit) 111. 141. 

2H02. Evidence -^^roo/ of defendant being a stockholder. To 
make one liable for the (lel)t8 of a corporation, it must be clearly shown 
that he was a stockholder and within the purview of the law. The 
meaning of the statute cannot be so enlarged as to include cases not ex- 
pressly within its provisions. Being a director is not sullicient to 
make him liable. Uteeh v. Vuiuie, ()5 111.298; Hut see facts held sulli- 
cient to show a party to be a stockholder. Cortnith v. Culver^ G9 111. 502. 

2898. EviDEXC^E— io show ofjmiershij) of stock. The plaintiff is 
not required to prove the ownership of stock by record evidence, but 
such fact may be shown by the defendant's admissions, and the testi- 
mony of the ollicers of the corporation. Dows v. Napcr, 91 111. 44. 

2H94. Evidence -proof of such a debt as stockholder is liable for 
In a suit against a stockholder of an insurance company based upon a 
decree against the company, no recovery can be had without proof of 
the execution of such a policy as is described in the declaration, and of 
a loss by fire. The recitiil in the decree of these facts is not evidence 
against the stockholder, if he was no party to that suit. Chesiiut v. 
Pennell, 92 111. 55. 

2895. In such a suit the admission of the loss by lire of the property 
insured, renders proof that notice of that fact was given to the com- 
pany, wholly unnecessary, especially where judgmimt has been rendered 
against the company for the same loss. Black v. Womer, lU) 111. 328. 

2896. In such a suit it was admitted that the plaintiiT had recov- 
ered judgment against the company for a loss on the policy issued by 
the company, and that the property insured wjis afterwards destroyed 
by fire, the plaintiff still owning the same: Held^ that the admission 
was sufficient proof of the execution of the policy and of the loss. lb. 

2S97. Estoppel— <o deny liability. Where a party acted as presi- 
dent of a private corporation, and held it out to the world as legally 
organized and acting, when in fact the whole of its capital was never 
8utN»cri))ed: Held, in a suit by a creditor to enforce his individual lia- 
bility as a stockholder, that he was estopped from showing such fact 
in avoidance of his obligation. Corwith v. Culver, 69 III. 502, 508. 

289H. After acting under a charter or deriving a benefit therc»from, 
a stockholder will Iw estopped from setting up the unconstitutionality 
of the charter, or an amendment thereto, in avoidance of his individual 
liability for the debts ot the corporation. Dows v. Naper, 91 111. 44. 

2899. In a proceeding by a receiver to collect a noUi given by a 
stockholder for stock in an insurance company, the (Uifcndant cannot 
insist that an organization of the corporation must be shown in strict 
compliance with t)ie statute. Organization de facto an(l user an; suf- 
ficient. Wfishbnrn v. RoescJi^ 13 Bradw. 2*>8. 

2900. A suit and judgment against an imperfectly organized cor- 
poration, as iK^tween the plaintiff and defendant cori>oration, will 
operate as an estoppel to bar the same plaintiff from recovering from 
the ineml>ers on their individual liability as partners in the same 
cause of action. Cresswell v. Oberly, 17 Bradw. 281. 

2901. A»atp:ment of actios— death of stockholder. An action 
under the statute to enforce a iK*rsonal liability against a stockholder 
of an Insurance company, is in the nature of a penal action, and dies 
with him. Dicersy v. »Sw/7/i,9 Bradw. 437; same case, KW 111. 378 

2902. Extent of liability— rferrec. Where a decree on cnnl- 
itor*8 bill is taken against a stockholder of a national bank, on the 
iMsis his shares of stock Imar to the whole stock of tlie bank, there 
will be no error. Whtelock v. K(tst, 77 111. 296. 
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2903. Lien of cbbiutor— e^uetaifc atlauhtiient. The creditor 
first suing to enforce the individual liability of a stockholder, tberehy 
acquires a preference over other creditors of the corporation, which 



(C.) LIABILITY rOR DOUBLE THE STOCK. 

S9I>4. Pkimakv liability —^iifi lout by failure to mi^ in three 
months after Iraiutfer. Under the charter of a bank which provided, 
"each stockholder shall be liublti to double the amount of stock held 
or owneil by him. and for three months aft*ir giving notice of trans- 
fer," tcti.. it wa^ hi'M tii;ii a sttR'kholder assumtid a primary liability to 
creditors III i:i' ij-.l- '".iri Liniount double his stock, and not a secon- 
dary oin'; i , I , .■ irri'dsuch liabilityhewasuutreleased there- 
from hv III I within three niontlis after a transfer of his 
stock, ' h'l: : ■ . ^: 111. :{lo. 

I'm:, i..\ ..■, .,! .|i\i;iii:, 'I'lii' lair and. reasonable con- 

^i ■ I I. ■,.■.,, it ;i stockholder is liable 

!'■ i ■ . . L -.1 .'ir^uL-h debts as thebank 

^h-iii'i •-■■Mil !■ I I- I, I ■■■:.■ Ill hs after giving notice 

ul d tiaii.ii.;j ui I u -.■■■■ .. I I ■ ■ i.iiL relate to the time in 

which suit mu5l I i_- : i- ihility. lb. 

2900. LiABiLi] I ' I I V i\AL CHARTER, Where 

IRTsnnK litrnmc stm , i i ;■■ .;,ii;iii, i-ven under a charter 

ri'p'i^-ri.i'if t'if|;r.:i. ■, I ■. ■ . nkcfl ilii'Ui liable fur double the 

^11" ■■:':" ■■! I ' ' ■,■ i.iir as an agreement by each to 

I ■ i-| II iratiou according to the t«rms of 

t' . ' I . ii' individual liability because of the 

i<h...ii-i' !i.i:iii Mijfurtliyv.Lacusche.mUL 210. 

2'.li)7. K; ■■ I ■ ■■ .-OLrui liabiUty. Uuder a charter that 

"each ^liii ' I "' li:ilile to double theanioiint of stock held oi 

owncil lit ' .1 I i>t the corporation, will have an action in 

his own uii^iii .III I I, : LA i^r^iiii^i, ;Ltiy stockholder, for the sum due 
him, and cacli .-itm i. . aiI) ii' ^ii'vcrally and individually liable. 

MiiCartliy v. Lui-"' . ■ ■ i 

390H. Unilerll .nK providingthat "eachstockholder 

shall be liable In it....i .. nHmi ijf stock held or owned by him 

&wi I'ur Uircr iii-'iilii-. ,iiLi[ >;n]:i^^ iiDliceof triinsferH," Ac., a creditor 
of the c'iir|iiira1i"ii. (u v[ii,iiri.- ilir ludividual liability of a stockholder, 

i.s ii.)ic ji.li.'.l t.i ^\f 111 ihi' iiLiiin-iit the corporation for his lue, or 

by lull ill rliiiiii'>'r\. ImiL iimv brill;,' hiii action against the stockholder 
in liifiiiwu iiaiijcrii l,iu. tluli v. "^(■///(is, W 111. 213. 

2009. 'DicititciiiiiiiiaTui iii.rt .it a clause in a charter making each 
stockholder Ihercot liiLiilr t<> .imiiili.' the amount of stock held or owned 
by him ami ior tlni'L' iiinjjni-, '.wu-v notice uf its transfer, is to charge 
UM'HlijikliijIdcrs Willi i\ii\ ■iiipt made by the corporation while they 

lii'i.j -ii.' I,. .Lii'l .1 •■■ ■■ i.i i.-i iirii-sa as may be contracted during 

111 . .11 ; ■ ■ ., I I riave transferred their stock. The 

III'"!' '1 ivithin that time may maintain 

-.iLii .ij.iii. .; I .Ii. I.;, ill. I I .ii;ii- i,;«- lApiration of the three months 

^910. lNT£Uii:-T. Interest is nut recoverable in an action against 
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a stockholder to enforce his liability to creditors of the corporation 
for doable the amount of his stock. Munyer v. Jacioison, 99 111. 349. 

8911. Dkcreb— ft^orc order of dhtribntlou. Where the debts of 
the corporation exceea tlie total of its assets and all stock liat)iliti(^, 
so that the whole of the defendant s liabilities will be neediHl, there is 
no reason for deferring a decree against them until the final decree of 
distribution in the case. Munyer v. Jacobsfm, \^3 111. 349. 

OF CONTRIBUTION BETWEEN STOCKHOLDERS. 

291S. If one stockholder has been sued by a cre<litor of the corpo- 
ration and paid the recovery he may have contribution from the other 
stockholders by proceeding in equity. Mehsntr v. Thomj^son, 9 Brad. 
368. 

2915. Where a stockholder in a corporation, the charter of which 
imposes an individual liability upon him for tlic debts of the corpora- 
tion, has been sued and paid the recovery to a creilitor, he will be enti- 
tled to contribution from all the other stockliolders, and in enforcing 
that right it mav be that a court of equity is tht* proper forum, as in 
it he can comi)el each sliarehol(h*r to contrilniU* jmt rata according to 
the number or shares he may hold. Wincock v. Turpln, % 111. 13o. 

2914. A stockholder of a bank who pays tlie amount of his indi- 
vidual liability to a firm in wiiich he is a partner for a debt du(^ such 
firm from the bank, thereby acquin^s an equitable right against his 
co-stockholders, cognixable and enforceabh; onlv in equity. Jiwltunan 
V. Mtisser, K© 111. «38. 

LIMITATION OF ACTION. 

2916. In debt by a creditor of a corporation against a stockliolder 
to enforce the individual liability of tlu» latter rn-attul by § in of th(» 
insurance law of 1>SH9, the liability sought to be i-nforrt'd is in the 
nature of a pen<ilty, and an action tlu^rcnn is barred In two yt^ars. 
Jnnktr v. Kuhnan, 18 Bnulw. 47«. 

2910. A stockholder in a corporation fornnni under th<* act of 1849 
is not liable as such to creditoi's of the <M)rporation, unless suit is 
brought against the corporation within one year from the time the 
debt became due. Tarhll v. I'uyt., 24 111. 4«». 

2917. It is appreh«*ndwl that a plea by a storkholdtT, who has 
ceased to l>e such, that the cause of action did not arcrue within two 
years after he had ceased to be a stockholder, that being th«' time pre- 
8cril»ed in the act for the continuance of his liability, would hv a good 
plea. Baker v. Bank us, 32 III. 79, HiO. 

291M. The liability of the trustees and corporators of insurance 
comi)anies arising under S 1*> of the insuranee art of l>s«)l), is imposeil, 
not as upon a contract, but by way ol a satutory penalty only. So. a 
cause of action arising under that siTtion will be barred wilhin two 
years from the time it accrue<l. iiridby v. Jiartus, h^i ill. 211. 

LIABILITY OF MANAdlNii OKFICEU8. 

von EXCKss or hkht aiiovi: <'AriTAL stcm-k. 

2919. The ollieers and directors ass<'nting to del»ts ab«ive eai>ital 
st<Ktk are mmle iKjrsonally liable to tin- en'<lit<irs of the eoi}K)ratii»n as 
a whole, and not to any indiviilual eriMJitor, and this liability is en- 
forceablu only in cMiuity." Jimhamtn v. Bartow Iron Co., 3 liradw. 
IW; Bucharum v. Low, 3 liradw. 202. 
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■-"|^' >i : vKATifjN. Inan action toenforce this statutory lia- 
!■ ■ iiiiin innst siiow that the iudelitedDess of the corpor- 

r ■ iirii'iiiiit oT thf I'apifal stock, ami that the trustees as- 

'■' .■ V x,„.-'/, On 111 rir/i. 353. 

-'■i:.'i i-M ' \' 1 V. I'nder the provis- 

)■ ■ ' i - I . !. ■ i.L.i-tora and ulliwre of a 

■i--.- iQ exceasof itscapital 

■ :!ii.iil> li;il>ii' fur such escesa to 

!' ■ ■ ■ ■ : j-'rUiiin, ;iiid not to any particular 

.'ii-J ! ■ . ; ■ I ihia aection is, that all claims 

:ii ■ I ■■ ri-^rnnied in theratureof a trust 

I : 1.1.., /■„ r,i amniig all the creditors, and 

:.-■.■■■ I ■ ■■ . 1 ■ ,11 a court (tf eiiulty. lb. 

•y^"' ■' ;■! .-..■ v. \:t<' a stuck cnrporalion has in- 

' ■ ■,.-,,! I'- capital stock to various parties, 

II ! 1- (Iiifi'tors and ollicera assenting thereto 
! . ■.■tiiitlaw at the unit of a sinKle creditor, 

I ■ ■ .i! i>f eqiTity. where the rifrhta and tiabilitiea 

'! . I. ■ ■ . iml prniicrly Bilj"^ti'd. lb. 

.'■■'I .■;- I !■ r:':iijit:rini'i) at law liy aainRli: cred- 

'■'l:^'^s, hi' must set forth hy 

1 . .!.■ 1 I'.'- iin the trial, the special 

■2'.<'i:,. I.. . . . ■- L M ■;. ■ 1' .i..:ui . ,i:ii'"-ril iijjon Stockholders of a 
uiiiiiiii]iu"n l> (I- iliailiT, wliK'li iiri' iL^t i^irt of the iissetH of the 
ci>iiui:iiiv, 11)1' suit must 111' at law, in tlie iiame of the iiiiiividual pri-d- 
ilnrx. iwh r..r hiui.ii'lf. Jm„c v. Nii-Mus-n. SW 111. 38i: WhiKrxk v. 
Til rj'ii: •.•!'< 111. y-Q. 

.s.M.F. OF STOCK UN EXECUTION. 

en M'TKU 77.— TFLI. .lUDOSIIiyTS AND EXKOrTIONS. 

2il',i(i. Sii M;rs m sToci; is coi!poration--i.iablf. to sale 
OS EXKciTinN, ij .'I'J. Tlip filiiironrinteroBtuf nBtocklmlderin 
liny curiMinitioii iniiy liP Inkoii on execution, and Hold ne here- 
iiuiftiT jirdviilt'il; but in ull fiipos, wljcro snrli sharo or inter- 
I'st lias lict'ii snlil in- pliilt;oii in t^'imd i'liitli Eora valimblecon- 
Hiiii'rutinn, uiid tlii' ccrtiiii'Mtc tlicretif ims Vieoii delivered ujK)n 
Hiidi sail' iir pli'dt;i', ,'^ucli ^liiicL'Mir intfVf.'st shall not be liable 
til III' talM'jj Mn I'M'i'utiiiii ai;iiin^-t thi' vendor, or pledgor, except 
for tlu' rxfi'ss iif llii- viilui' fhiTi'iif i.vr-r aiul aliove the sum for 
wlii.-li l))i' ^iitiii' iiiiiv li.'iM' l>e.'ii |>l,Hluc'd and the certificate 
tbi'rri.f lii'livfTi'il. iLaw>,i.f IsTl li. ]>. 505. § 52, as amended 
l.y til.' Ij. ISfS:!, p. nil, S.v l„'nv« lS(il, p. 132, on subject 
li. S. 1.SH7, p. Will, S --.2; S. .V C, p. 1410, §02; Cotliran, p. 
N7'i, S r,± I 



'iririly pursued. There 
■ .■ vv of an I'xncution upon 
J "1 a corporation, and the 
.ij-< iKiintnl out in the stat- 
. l\',).h,A IJradw.610. 

—SALE 8AME A3 OF CHAT- 
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TELS. ^ 53. If the property bus not boon attached iii tho 
Bome suit, the officer shall leavo an attested copy of tlie exe- 
cution with the clerk, treaHurer or cashier of the company, if 
there is any such officer, otherwise with any officer or ptjrson 
having the custody [of] the books and papers (»f the corpo- 
ration; and the property shall be considered as seiz(*d on 
execution when the copy is bo left, and shall be sold in like 
manner as goods and chatties. [K. S. 1887, p. 801), JJ 51 J; S. 
& C, p. 1410, § 53; Cothran, j). 872, § 5:5. ] 

292tl. Attested copy of execution. The attested copy of exe- 
cution mentioned in the statuti^ nee<l not be veiilUnl !>y the <*lerk and 
attested by the seal of the court. The sherilT holdinj^ the writ may 
certify to the correctness of the copy. Vfople v. (/o.v.v, tlv., ii*j JU. i^m. 

S930. An att,e8t<Ml copy of the execution, regular on its facre, must 
be left with oflicers of the euinpany, or the piT.son having cust<Miy of 
the lyooks: and the slioriirs ridurns must show that this was done. 
(/WW, dy;. V. Peopfe, 4 Hradw. 510. 

2ft81. Wno MAY ATTEST ('Oi»v shwifT. The statute does jmA re- 
quire the clerk of the court to verify smrh copy, and attest it by the 
seal of the court. The sherilT holding the execution may properly 
certify to the corrctaness of the copy. i^o/>/r v. (inss^ cl'-.,'*.»U 111. Xth. 

S9:I2. Veuifi(!ATIOn OF corv. A copy of an execution directe<l 
to tlie slierllT. deliveriNl by him to the clerk of a corporation having 
indorsed upon it the wor<ls: **tlie within is a trufcopyof the <'xccuti()n 
and fee bill in my hands, under which / have seized tlie shares of stock 
of the within namnl defendant," «!tc., but nt^t sij^ned l»y the sherilT. is 
oUicially verilicHl or attesti»d within therequinMu:Mit of the stat uli*. 
The lariguaf^e identities the maker of the indorsement. /A. 

SIKi^i. Lkvv on stock- //'/if// artnal and 'omphtt. An actual 
levy upon shares of stoi'k held by a d<'l)tor in a corporation is accoui])- 
li.she<l by the sheriff, where he has exhibited to the ke»'i)er of the stocrk 
lK)oks of the corporation his execution, and on demand lor the ])ur- 
powi of levy, has procured and rec»'ived from thecorixiration *a certifi- 
cate of the number of shares ^r amount of interest held by the ]\\i\\i- 
nient debtor,'* and has indorsnl upon his execution a statmit nt that 
th'^ shares nainiMl in tin' certificate are taktrii in execution, or h-vieil 
upon. When the sheritT deliv«'rs to the i)rop<-r otlicer of the corpora 
tion an atte.sted copy of the exicution, the stock «d' the debtor >iiall be 
consiciered as sei/.ed on execution. TJiis is only a consinictivr levy. 
lb. As to the usual mo<i»* of l«*vv, see Pntnll v. I'tirk* i\ :i8 (ia. ♦141; 
linUy V. .Vrohrd;e/\ Id. 259; yft'lnniir's d- T. Haul: v. Ihilnn/X\ How. 
Tr. 31t>: S. <'. .00 narb.r)S7; Ktihlmuu v. orstn, h |)u»t. 242: r/arktf v. 
<4ou(h'hiij*i, 11 N. V. 210; Drnki v. iinodridtp, XA IJarb. T>S. 

29S4. Levy and sale- in casi: or attaciimmnt. S T)-!. 
If the share is alremly attaclied in tJu^ sann- suit, tli«* nlVuMT 
Hhall [jroeeed in seizin;^ Mn<l selliuf^ it on tin* rxecutinn, in tht» 
same manner as in selling <;<mmIs and clmttels. | It. S. IS.S7, 
p. 810, S54; S. cV (.\, p. Mil, S •'>!; Cntliran, \). ST^i, ^ "'i- I 

21135. OfFK'EU of ColiI'OKArioN ro (rIVi: rKKTIIHAlK 
OF nEHTOlfs SHAKES, AC. LIAIJII.HV It'l: UFFISAI, Ar. >J •"'•"^• 

The ofti(5er of the conipany who kocps a m-Drd or arconnt «»f 
the sharns or intc'rest of the stocklndders tlirrein, shall, upon 
the exJii biting to him of the ext*cution, he hound t«i ;:;ivi; a 
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cortifieiite of the number nf Rliares or imioiint of the interest 
held by tlio judgmeut debtor. If he refuses to do so, or if he 
willfully gives u false certificate thereof, he shall be liable 
for double the Hmimut fif all damages occasioned by such 
refusal or false certificate, ti) be recoTered in aay proper 
action, uuless the judgment is satisfied by the original defend- 
ant. [11. S. 1K87, p. aiO, ti 55; S. & C, p. 1411, § 55; Coth- 
ra p 872 t? 5 ] 
■mm Lab fff d obyvirw 

Sf" h s h I iifo!,Dgschert 

Late ha. the g b on of e exe ut oo, 

b( t alsu aaati ohsgvnga certifi 

cate of h ^h o o c on may be 

wa w > g ug h c rt hcate of 

the tt Th g ng su h ert R ji e a a 

wai a o of fi opy of th execut on 

de K 3 5 

H LE — e of rt Ji ate of stock 

g 5Ci. An attested copy of t)ie execution and of the return 
thereon ahull, within fifto(m ilayn after the sale, be left with 
the oOiferiif the company whose duty it is to record trausterB 
of shai'ss; and the purohuHcr shall thereupon be entitled to 
a certificate or certiticatoa of tbe shares bought by him upon 
paying the feew therefor and for recording the transfer. 
IK. S. 1887, p. HIO, g 5(i; S. & C, p. Mil, g 56; Cothran, p. 
872, §56.] 

28;tH. Duty to transfer on hooks —of s/iares said an eicectitu/ti. 
The |juri;hasi?L' of atoek in ;i titriioration at a sheriff's sale, has a right, 
uuilfflhi; -st;il(iti-, rill icavHLij witti Lhi'iillicer of the corporaliim whose 
liuty it i,-. 1.1 n--.iril !r;i]ir.l( r- lif sliares, w-ilhin iU'teea days after the 
sale, an siUc^iiil iiifi\ ol th.' iMTnilion and of the return th<=ri-on, to 
have till' ii'i|Hji;i(ni[. ni[i-i-tii I., hi.ld possession of the stock for him, 
and to havi* ijjs lilli- iii;(ili' iiiiiijik-st by the necessary transfer upou 
the books, and bv l.he issue iil' m-w stock certiflcatew 'directly to him. 
for the sliares sold to liini. I'l-.uj'lt v. tJ(m, itc. Manijf. Co., W 111. 356. 

21tB9. Eights of iTUCHAsEit— dividends. §57- If the 
Hhru'es or intere^^t of tlie judgiueut debtor had been attached 
iu the suit iti wliii-h the DKiicutiou issued, the purchaser shall 
be entitled to all of thd dividi-'nds which have accrued after 
the ftttnchmont. | U. S. 1S87, j). 810, § 57; S. & C, p. 1411, 
§57; Cothrau, p. 873, §57. 

CdNSOLIDATIDN. 
21I40. CUNSOI.IDATIOS OF llAILliOAD CO RI'O RATIONS. § 1. 

Be it eniidi'il hi/ tlu- paiple of the slate of Illinois, repre- 
sented ill ike- (jcHfral uasmnhly. That all railroad compauiea 
now orgunizeLl, or hereafter to be organized, under the laws 
of this state, which now are, or hereafter may be iu posses- 
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sion of, and operating in coiinoctiou with, or extension of 
their own railway lines, any other railroad or railroads, in 
this state or in any other state or states, or owning and oper- 
ating a railroad which connects at the boundary line of this 
state with a railroad in another state, are hereby authorized 
and empowered to purchase and hold in fee simple or other- 
wise, and to use and enjoy the railway property, cor|K)rate 
rights and franchises of the company or ctmipanies owning 
sach other road or roads, u|X)u such terms and conditions as 
may be agreed uinm bebiv'een the directors, and approved by 
the stockholders, owning not less than two-thirds in amount of 
the capital stock of the respective corporations becoming par- 
ties to such purchase and sale; such approval may be given 
at any annual or special meeting, upon sixty days' notice 
being given to all shareholders, of the question to be acted 
on, by publication in some newspaper published in the county 
where the principal business office of the corporation is situ- 
ated: Proimled, that notice of any special meeting called to 
act upon such question, shall be given to each sharehohler 
whose |)08toffice address is known, by depositing in the [)ost- 
office, at least thirty days before tlie time appointeil for such 
meeting, a notice properly addressed and stamped, signed by 
the secretary of the company, stating the time, place and 
object of such meeting: And, provided furiher,i\ifii no rail- 
road corporation shall be permitted to purchase any railroad 
which is a parallel or competing line with any line owned or 
operateil by such cor[)oration. 

2941. Consolidated company— body coiiroiiATE- rowEu 
OF — ILLINOIS CENTRAL. § 2. Any railroad company now or- 
ganized or hereafter to be organized under the laws of this 
state, shall have power from time to time to borrc»w such 
sums of money as may be necessary for tlie funding of its in- 
debtedness paying for constructing, completing, improving or 
maintaining its lines of railroad, and t<^ issue bonds therefor, 
and to mortgage its corporate property, rights, powers, priv- 
ileges and franchises, includ»ng the right to be a corporation, 
to secure the payment of any debt contracted for such j)ur- 
p>oses; and to increase its capital stock to any amount re- 

auired for the purposes aforesaid, not exceeding the cost of 
16 roads and works owned or constriK^ted and ecpiipped by 
it; such increase of capital stock to be ma<le in such manner 
and in accordance with and sul)ject to such regulations, pref- 
erences, privileges and conditions as the c(»mpany at any 
general or special meeting of its sliarrholdi»rs, hold at the 
time such creaticm of new slian's may bo autJiorizod, shall 
think fit: Provided, that no stock or lH)nils shall l)o issued, 
except for money, lal)or or propcM'ty actually received and ap- 
plied to the purposes for which such cor|K>ratioii was created; 
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iior shall tlm cnpitiil nlock he increaBed for any pariwBe ex- 
cept upon giviug sixty days' public notice in the iiiauuer pro- 
viiieii ill tho first section of thia act: Ami, proviiied further, 
tlint nothing coiitiiiucd in this not shiiH bo held or construeil 
to idter, modify, rcli^iiwu ov impnir tlie rit,d)ts of this state as 
now reserved to it in uriy niili-i mii i-lmrter liortofore granted, 
or to affect in iiiiy wiiy tlitt liyhtts or oliliyatioiis of any rail- 
road company derived from, or imposed by such charter: 
Ami, prori'tvd further, ihni unthing herein contained shall 
ln' so (.■nnstmed ns to imthoriza or permit the Illinois Central 
l^iilr..].! i-.;i!|iiri\ ti-l! thu riiihv!iy constriiutod uuder its 
li ■■! ■ ;■ I . ; r ' ni.irv 10, l.S^l. or to nmrtgiigo the same, 
. . ,1.. . ■.. ;■ , i^hlH of thi' st;itii Tinder its contract 

Willi ■ !■ I ■ ., riiiiinnl ill its snid cliiirter, or to dis- 

Molvo it- ■ '■ ;i ■■.■■■, iii tn rclii'Vf itself or its corpor- 

ate prnjii I . i .■ ■ Ji- lii tills :it(ite, nnder the pri)- 

visiniis >■) .. I . i; .■■..,■. ■' i,:.ll niiy tiling herein contained 
be HO (.■.oii.-iiii.ii, ii-- ill 111 riui iiMHiiiT, ri'lii'vt.' nr discharge any 
rnilroiid fompimy, orj,'HiiiKcii undfir the laws of this state, 
from thi^ duties or oliligatlons iiiipoM'd l)y virtnts o[ any stat- 
ute now in forcu or lion-iift.'! .M.nrt,..!: .1/;./, i,ron<lril further, 
that iiotliiii- ill tluH (ii't Ml |i I.. -■■ .Mii-lnird us to authorizo 
any corporntion, ntluT lli i 'i ■ i :■■ i.i/id in and under the 

laws of this slrilr, tn|,Mnl ■■ ...l ■ r u I -,■ },rc-,,iiR. the OWDCr, 

owners, k-.-scc or li?ssi'r,-^ <A iii i-.i:Iimih[ nithiii this state. 
ELEVATE1> W.YYS AND CONVEYORS. 

.11.1}' I. Vty:." Tu"'* 1sVr.,'',r-,V- 'Vl''° 'wTr^-^sJi'";*. i cl'.'|i)^IU7T:''cotUr«n','p, 347, ""^ 
21H'i. OliO.VSl/.ATION -AllTICLKM OF INCORl'OHATION. § 1. 

Br. il riKirlril lii/ the }iriiiiU' of the Stiiti; of Illinois, repre- 
nfiilril in Ihr iji-m-i-ii} (iMriuhfi/: Any company which has 
bt!on or sliiill !»■ iiiuor))ni(itcii iirntor the general laws of this 
-ftnte, for till' |)iirpnsH of < structiii^', maintaining ami oper- 
ating any fli'viitcd wiiy nr cniivcyiir. slmll state in its tirtioles 
of incorjjnnLtii.Ti tlic phici^s frnm and to which it is intended 
to construct tlic prnposod ak'vated way or conveyor. And 
any such i'om]):inv may orgjiiiize and bocome incorjxrated 
nnder the |in.visious of chiipter (;^2) thirty -two of the re- 
visi-d staluti's iif tS7l, cniii'i'riiing cnriinraticmB for pecuniary 
prntit, iirid sjiiill 111' siil.ji'ct to thu pr.ivisions of the laws of 
this stfite i.|.|.]icnMc to such enrponitioiis. 

:i'.*-l-:t. liioHT or wav now uiit.vineh. g 2. If any such 
corponilion sliiill lie iiiiahle to agree with the owner for the 
puirliasc .if any real estate retpiircd for the piirposes of its 
incori>oration or tlie traiisiictioii of it.s business, or for its 
de]H)ts, stalioii building's, enginw houses, or tor right of way, 
or any other luwful piirposo connected with or necessary to 
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the oonstmctinxL m^in^KZ^hZi^rr hz:i TrrriTii. :f >=i:i f.fT-s-iV-^ 
way or conveyor, snA octx*: rtri i. r. iv i^-^^iir- ?^- . i iiur ir 
the maimer that mav l»r roT .r i-rT-raf:r:r ir -nlei f.r r* 
any law of emineDt doiL&ii> 

3944. Mat tatz MArELiAi— :x:i5-*.7: :n. ?: - A:.y 
such corporation mar, by li-i." vjri.ir ai:i riL: 1 y--. ei.:<r 
apon and take frr»m aiiv lai. 1 3:;v.-r:L: •• f*^ ■a":iy. r r ■:. ;. r 
conveyor, earths gravel. ?:• i:-^ -.r t-tt ::r.!i:rr:il. -^x:--: : :-^r! 
and wood, necessary for tir c •L.=Tr:::'r^.ri -f :--cL t.rvs:*-: 
way, paying, if the owii*-! of ■":::•!- I=iL i %z. \ iLr -.ail c^ 'T;« lo- 
tion can agree thereto, xhr Th]:ir -f rTii-L iLht-eriii". :-.k-i.. sr-.l 
the amount of dama°re '"Kr^fisi .'Lr- i v.- ai-y r'Tn.-L I?*!*.: -r iij* 
appurtenances: and if sticL "Trij^r ?iL i c:Tj.r-'nii; r. o*ir:!:<.*i 
agree, then the value *A -rTich LL^>rl5»! hi:'! thr ir^!i:-iCr «.nvri- 
sioned to such real e-ftate ^Lall Irr H-i<-rrt?*ir:»E-.i. virU=-r!:jint\i 
and paid in the manner tL^it idhv ij.iw .ir hrreafi-e-r he- ]<r'vi- 
ded by any law of emineut 'hnuHiir. l^ut tLe vnlue of >\\ch 
material, and the damages to sTifli r»?»»l e^tJite. shall be :i<vvr- 
taineii, determined and j^aid f^r l:»ef'ir»r ^uoh c^'rjH»rr*tion onii 
enter upon and take the Riame. 

2945. Capital .stock— inclea-e of. § 1. In case tbo 
capital stock of any .^uch C'lri^^^rati-tii sliall he* fr»uu^l insurti- 
cient for constructing and <»[>erating its elevat^^il way or o^u- 
veyor, such corp<^>ration may. with tlit? craiciirroneo of twiv 
thirds, in value, of all its j?tr>ek. increase its capital st«vk. 
from time to time, to any amount reijuired for the i>uri)0.so 
aforesaid. 

2946. Powers OF — kestriction. §5. Every corporation 
formeil under this act shall, in adtlition to the powers herein- 
before conferred, have p>ower — 

First — To cause such examination an<l survey for its jiro- 
pcjsed elevated way t^) be made as may bo necessary to the 
selection of the most aflvantageous route; and for this pur- 
pose, by its officers, agents or servants, may enter upon the 
lands or waters of any i)erson or corporation, but sui)ject to 
responsibility for all damages which shall l>e occasioned 
thereby. 

Second — To lay out a strip of land, not exceeding sixty-six 
feet in width, on which to construct, maintain and oj)erHt4» 
said elevated way or conveyor; and for the pur|K)S(* of cut- 
tings and embankments, to take as much more land as may 
be necessary for the proper construction and security of tho 
elevated way; to cut down any standing trees that may be in 
danger of falling uprm and injuring such way, making com- 
pensation therefor in manner provided by law. 

Third — To construct its way across, along or upon any 
stream of water, water-course, street, highway, plank-roacl, 

-26 
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turnpike, caottl or railroail, which the route ot such elevated 
way rthall intersect or touch; but such corporation shall re- 
store the Bti'eiiiu, water-eiiurse, street, highway, plank-road, 
turnpike mul riLilmiid tlms iiitcTsecteil or touched, to its for- 
mer atiili', nr In siu-li sl;il(- :is not miuecessarily to have im- 
paired ith iisi I'liliLi--.!., iiiiil ki'.>|> fiucli crossing iu repair: Pro- 
ridcil, thfil ill ni> ciicie ^Imll iiuy cmiipany (construct its way 
without hrst cunsti'uctiiig the ui>cfsnai'y culverts and sluices, 
as the uatural hiy of tlie land requires for the necessary 
drainage thereof. 

Nothing in this m't I'nntujiii'il shall he construed to author- 
ize the erection ol' ;iii\ liriil.i;", <■)■ any other obstruction, across 
or over any stri'riiij ii;i\ Ilt'iIi^I Ijy steauihoats, at the place 
where any liriilgi' or mIIie'i- (i)).~tTUption may be projxiBed to be 
placeil, sons to prfvcnt tlif niivigation of such stream; nor 
to authorize the <:oiiMtrticlion of any elevateil way or conveyor 
upon or acroas any sti'oet in any city, or incorporated town, 
or village, without the assent nf the corporation of such city, 
town or village: J'tvrnti'il, tliat iu case of the construction 
of Raid elevated way or conveyor along highways, plauk- 
roads, turuj)ik(is, c-anrds or rnilriiads, such company shall 
either first nlitiiin thi= consent of the lawful authorities hav- 
ing ooiihnl Ml' jnrisdii-tioii uf the Maine, or condemn the same 
under thi' iirovisions of any cminout domain law, now or 
hereafter in force iu the state. 

USE OP STKKETS, KTC. liV ELEVATED RALLHOADy. 

An act In rvgsra r.i \3\e iibs uf atrBotx Anil hIIsj-b la Incoiporaled citlea sad vtlluna 
li» slpmlpii milruail" ninl vlfiBt.'d nava and convcjori. Ajiproved Jubb 18, IBfB. Hn 
tori'H Jul.vl, IBSi. |i. IMH.i.li, 1:311; It, 3. 1387, p. 343; 8. i.e., p. 1979; Cothran, p. WTj,] 

2i)47. PKTtTioK OF LANU-OWNER8. §1. Be it enocted bv 
flu- pc-ojile of llir alulr of Illinois, rejireaenied in ihe geiteral 
aasritihli/. Tlml im jhtsihi or persons, corporation or corpo- 
ridions, shnlj mnstnict or iiiiiintuin any elevated railroad or 
any eh^vati'il way xi' CMUvi.'jnr to bii operated by steam power, 
or JiiiiiiKil pnwiT or loiy other motive power, along any street 
or alley iu nuy incnrpiinili.'d fity or village, except by the per- 
mission of t]u> city i-oiuic-il or board of trustees of such city 
tir villiigc, gninti'ii iiiioii a jjrtttion of the owners of the lands 
reijresenting more tliun oni'-hiilf of the frontage ot the street 
or alloy, or ui so uiui,'h thereof as is sought to be used for 
such elevated railroad or elevated way or conveyor; and the 
city council, or boanl of trusti'ps, shall have no power to 
grant prrniission to hm- m)\ strfet or alley, or part thereof, 
tor any of tlu' |nii ]"'.■-(-. ^ifoii'siiid, except upon such petitioji 
of lHn,l-o^M„.|> ^,^ I. Iieieii, [^rovided for. 

VMS. Wiii:\ .sii,i:i.;t .Miii;i: than one mile. %2. When 
thu street or alley, ur part thereof, sought to be used for any 
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of the pnrposeB aforesaid, shall be more than one mile in 
extent^ no petition of land-owners shall be valid for the pur- 
poees of this act, unless the same shall be signed by the own- 
ers of the land representing more than one-half of the front- 
age of each mile and fractional part of a mile, of such street 
or alley or of the part thereof sought to be used for any of 
the purposes aforesaid. 

2949. Repeal. § 3. All acts and parts of acts incon- 
sistent herewith are hereby repealed. 

CHAPTER 31— COHONEKS. 

2950. Liability of railway, etc. -for expenses of in- 
QUF-8T and burial. § 22. When any railroad company, stage 
or any steamboat, propeller or other vessel eugaged in whole 
or in part in carrying passengers for hire, brings the dead lunly 
of any person into this state, or any person dies upon any 
railroad car or any such stage, steamboat, propeller or other 
yessel in this state, or any person is killed by cars or ma- 
chinery of any railroad company, or by accident thereh), or 
by accident to or ii]xm any such stage, steamb(»at, propt^llor, 
or other vessel, or by accident to, in or about any mines mill 
or manufactory, the ctmipany or person owning or op(»rating 
such cars, machinery, stage, steamboat, piopeller or other 
▼essel, mine, mill or manufact»>ry shall be liable to pay the ex- 
penses of the coroner's inquest upon and burial of the dtv. 
ceased, and the same may be recovenul in tlie nanu* ot* the 
county in any court of competiMit jurisdiction. [Ijaws of 
1855, p. 170, §§ 1, 2, 8; K. S. 1887, p. 820, § 22; S. cfe C. p. (iOfi, 
§ 25; Cothran, p. 323, § 22. Held unconstitutitmal; s(hi O. 
A M. By. V. Luckey, 78 111. 55. J 

WAREHOUSES AXn WAUEIIOrsK HKCKIPTS. 

8951. When the amount of ffrain of th(? <lilT(Terit owners in a ware- 
house falls Hhort, ea(*h ownvr is entitled to his proportion ol wliat is 
left. tiexUm v. (J rah a m . 53 I o wa, 2^ K ). 

2952. INTEUMIXTI-KE. if then* is a confusion of j^oods by reason 
of intermixture so tliat each party cannot distinguish liis own. eacti 
will have a proportioimte property in the wtiole. Lo^r v. Martin, 18 
111. 28«S. 

S953. A party who consents that f^rain left with a warehouseman 
may be put in bulk with other grain, with the understandinir that he 
shall receive a like (juantity and (juaiity, cann(»t maintain replevin for 
the jfrain.If the intf?rmixture was with«Mit consent, or was i\u' wrong- 
ful act of the warehouseman, it would he otlierwise. Ih. 

2954. LiKN. Warehousemen have a lii^n on grain stored with 
thein for proper (charges and may retain possession to sf»<Mire their 
payment. Lotn v. Martin, IS 111. "iwi. 

2955. The fraudulent issue cd' warehouse re<'eipt8 for grain not 
in store, does not deprive the warehouseman of his lien for that which 
he has actually stored, lb. 
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295(i. Liability in case— «b fraudulent receipts. An action on 
tlie case may be maiotained upon fraudulent warehouse receipts pur- 
porting to have been jfiveii fur produce in store, by a party who has 
adviiocmi moucy upon the faith of them, and this whether the party 
baa been deprived of the produce or liis money. Low v. Martin. Is 
lil. 3!HI. 

3957. t^Ai.E OF r.ooDs— nj/7(( f" surplus above eharj/en. Where 
Kiiiiiis iTronciiiisly i-hii>pc<l to a iietitious person are sold by the ware- 
1'"^ - I .111' ■ !■ |lii- aftiT paying chargea belong to the shipper. 

-■'I- !■ I. > w MiKilOUSE RECEIFT—When takes subject 

I ■■ 11 ri. ri i I'liiy purchases a wareliouse receipt for ([rain, 

wiLli iiuiiii: iluii iL 1.1 sii(pj<-ri to charges for storage, he will be Tiable. 
for sudi cUari^ta. ami ttie. warehouseman will have a lien therefor 
Cale V. Tyng. 24 HI. II9. 

aUiB. riiAi»iE« NOT LOST BV [lELivKKY OK GRAIN. If a ware- 
houseman permits grain tn \<i> removed liefore his charges are paid, he 
will not thereliy lose his nu'iiirse against the holder of the receipt. lb. 

39(H). Lien— /'wf '-// iliHi-'-ry. If a warehouseman or consignee 
ileiiviirs goods upon the rei-cijit uf the promissory note of the owner 
for charges, he will lose liis lieu, which will not revive should the 
goods accidentally be returned to his possession. fl«/e v. Barrett. 86 
lil. I!t5, 

BlHil. LiiCN -firr •'lmr!l''i ""' "" unntlier's goods. If goods belong- 
ing to dilliTi-iit owmrs arc shijijied by one bill of lading, the consignee 
cannol li"M iln' :.''i i. ■ ■ i ^ini* for the charges upon the goods ol the 
other, l-.i : . . ■ [iiiUed to Ins giKHis on the payment of the 

appr(i|iii;ii , r . ■. .n. Ih. 

29I1-2, - .. .. : ..i M^ ,!.:ir.> <,/ n 



^ ■: H. .'. ,..;i lil.SM. 
uii /:„■_ A warehouse receipt was as fol- 
r W, ,t K.. and suliject to tlipir order, and 

llii'iv liiMis, i>r any hoats they may send 
mi lLi--hils coin:" Held, that the ware- 

'!■ [1 I 111' I if charge, only for a re»- 

■ I' i"i the corn within such 

■ 'i I' :i ill III fur storage ami for any 

■:i-:iiii(i I'. ;'ii' ilelay. liut the right to 

Miuiil anTiii'iiiilv iiftt^r notice to the owner 

< V. \yidk< r. Hi Ui. 351 Same case, 24 111. 



icKifrs r/.vfi'.s' "/ hi'Mfr. The holder of a 
nn )i:i- luiiviii" T"T-r.iiHl I'liligation of the 

.|.i I .i..i '-'i 111. I .1. ;ni-i ■, nf Ills grain accord- 
■ ■ ■ ,1 ■:■ I I . 1. 1 iii.r'r thn damagfs 

I ■ i- ■- " -■<-.'.<(./.3r>iii.i5a 

■III. , ;■.■-,-., :r' '■'.» -;, /-rror of holder. 
. n-.'i'i|it 1 naii'.s no specilii- or generaliien 
I >'ll<^us('U1an. althougli that shoidd consist of 
>iiill( with tliat of the holder of the receipt. 
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common mtss according to the usage of warehousemen, and without 
objection by the owners, it wiU become common property, owned by the 
several parties in the proportion in which each had contributed to 
the common stock. The several owners must sustain any loss pro 
rata which may occur by diminution, decay or otherwise. Dote v. 
Olmstead, 36 111. 150. 

2967. Same— rcm«iy in ohawiery. Where the warehouseman as- 
signs all the grain in store, including grain of his own. to a creditor, to 
secure a debt, to be held subject to the rights of others, the cnnlitor 
will become a trustee for the benefit of all parties in interest, and 
where tliere is a deficiency of grain to satisfy all and the grain is inter- 
mixed, a court of equity will nave jurisdiction. Dole v. Olmsttad, 86 
111.160. 

8968. Cabe required of. A warehouseman must exercise rea- 
sonable care, but he is not an insurer against all losses except those 
arising from the act of God and the public enemy, lie is only liable 
for losses which might have been guarded against by the exercise on 
his part of ordinary care and diligence, tit L.j A. ctr T. H. R. li. v. 
Montgomery, 39 111. ^. 

8969. Warehouse HErFAVTS^stand in place of proper ti/—ttfy o- 
tiabiJity. lieceipts given bv a warehouseman for cluittels stored with 
him. are not in a technical sense, negotiable instruments, but they 
merely stand in the place of the property itself, and a (lelivery of the 
receipts has the same elTect in transferring the title as the delivery of 
the property, neither more nor less. liurton v. Curyea, 40 ill. 320. 

2970. SxMK—traii^sfer by one hating no title. A j)urchas<^r of 
pork in wareliouse. who takes warehouse n?ceipts therelur, and then, 
to enable his vendor to withdraw the. pork from the warehouse for the 
pun>ose of overhauling and re-packing it, delivers the receipts i>ack to 
the vendor, who transfers them to a bona Jide punrhaser. still remains 
the owner of the pork and may maintain replevin fur it against the 
warehouseman in whose possession it still remains. Durton v. Curyea, 
40 111. 320. 

8971. SxME—neyligeiice of rightful owner. If the purchaser of 
warehouse receipts indoi*sed in blank should place them in the hands 
of his vendor for impropiT puriM)S(\s, or be fairly chargeable with any 
negligence whereby the person having the receipts, was enal)le<l to 
impose on an iimocent purchaser, it may be a diHerent rule might 
prevail, lb, 

2972. WAREiiorsK KKCEIPTS- negligfWi: in rtspert to- notice tf 
purvhajte. The failurt* of a purchaser of pork in warehouse by the 
transfer in blank of the rect'ipts therefor, to taki^ nev re(;eii>ts in his 
own name, and putting them in the hands of his vendor instead of tlie 
original receipts, and his neglect to notify the warehouseman of his 
purchase, is not negligence on the part of the purchaser. liurton v. 
Cnryea, 40 111. 320. 

2979. ^y ARKiiovsK HKCKiVTii— a good teiidcr of grain. An actual 
tender of warehouse n»ceipts for grain stonnl by the vendor of grain 
in Chicago, is a ^oihI tender of the grain, unless the purchaser should 
insist on scndng it. MrPhersnn v. iJah, 4n 111. 3«W. 

2974. Liability ionr*rsinn of groin. Wh<*re the assignees of a 
wan^houstMuan convert grain in store with them which they received 
from their assignor, and approi)riat<' the money to their own use, they 
will at least be liable to account to the owners tor the amount receiv<Ki. 
witli interest from the date of sale. l>olf v. nlmstrail, 41 111. 344. 

2975. Assio.NKK OK WAREiiorsKMAN- -take no inttnst in grain of 
others i^n store. Where a commission merchant having large amounts 
of grain on storage for others, makes a general assignment for the 
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benelit of creditors, hia assignees wili take only t ere«t o( the 

assi^rnor, and cannot claim the grain of others so stored. lb. 

2U7B. Intekmexture— acwaj/e of loss. Where the graiD of vari- 
ous parties id a warehouse is stored in a roninion mass by ttic eonseut 
of the owners, and the warehouseman makes an assisutneiit for credit- 
ors, aad there proves lo bealoasintlie quantilyoftFieKrain, the court 
should average the loss among' all the owners' and if tlie grain has 
been sold by tbi' iLssitriut'M, each owner should lie compensated in 
money irj ],i..|i. ri i-i ■■■ 'In- grain he placed in sture, lb. 

2971. 1 > i ■ . M-. Where the carrier assumes the duties of 

wareiioLL-i ,l . :, ■ imund tt> ordinary care and diligence in the 

preserviii i.. ■ ity. The building in which the goods are 

stored in !■ iliough it need not be lire proof. It should 

beuiidii li . ■ III fill and competent servants, and in case of 

threali'ii' i :.|', lirdiiuiry diligence must be used to remove 

tlieprii|i. ;i . . ; ' /.■. v. «<■„(/, 42 III. 132, 

^"Ts ^'i 1 I I, I I ;.ii y\i'T — t'-'iilf-r 'if ;/niin sold by. In an 
.ti'' i-ii I ■ L ■ .1 ri 'i' [■'■.■ii\ iT thi- price agreed to l»e paid, 

!■ II' ■■ I ■ I : I .iT ■■; .-■ 1 hi' lime and place agreed 

II' ■ : i: I. ■ ' 1 f Ihe purclia.ser, for the 

!■ i I ;■■■-' ■ . I . ■ ■ , - iiot a siillicient tender, 

wiiluHii '1. i..:|.i- »>'re genuine and that 

thi-Rniiii ■ , .1. 1/ .■■■../■.■.>« v. //««, 44 Ill.aW. 

2!(7!i. i; ' ■. ■ ■ ■ I' i|m' defendant in person 

WEiiiIrl li;i\. I ;i \M-ii.ii i.ii;. ir.,i:] ;is the failure to object 

j|iLs (iiiiii'sily represented the prop- 

I'unxlnirtion. The plaintiff stored 
, tiikini: from them the following 
y iien'i' 111 store ear corn for H. H. 
I.- 1 in;- piT bushel; two cents for 
ii. !■ ! ■■ 1 1 ."is pounds. If sold before 
J' .■■] Ih-Uing; if not sold by the 

111.11. ■■! -'11 ■ ■ > ii_i ii-.i -...lii' |rii r.hi per month till it is sold. 

Tl ■ --ii-l ami iiirn-h[tiitalil.-. C. & V.": ir<7(/, that the 

i|il^ted a storage Iteyond June, I8fi0, Ciishtnan v. 

-l^i-l - !■ II L mntriii't would not continue for an indefinite time 

uh.Mij ui, irii v.iil "f t'l' "■.\tii'r iif the corn. Although the contract 

provider 111!' mni 11 r -'..ri' by paying one-half per cent per 

month, iiiiiil i}m ii ' i k nothing in the terms to prevent 

a t(>riulii;ui'>r> ■■■.''.• 'if defendants, on notice, where a 

'2'.ts-l, \V\i^i.iii'i I ■ I ■■ ; ''■■■'■■. i nil] Die act incorpo- 

vatiiis; ihc rhir:i^ . 1 1 I I ■■ . I'. .■■ i|.t isriued by that 

i-iiii\(>:iiiv is riiitili ..■!.■ i. '. :...;i'.lv vests in the 

liLilili'.-tlii'iiil... t..t!M |.ri.|..'ir; -|.i, iiii.i ![[ IS, I /, I'nrii r;,.v. Foster, 
AS Ui.aUl. 

aiWH. WARiaidusE RKi-.KirTS— parol eotdeiice to vary. A ware- 
housi' receipt given for grain receive*! in store, is the contract of the 
parlii's, ami p;irol evidpiicc is not aiimissible to vary its h'rms. Leott- 
nrd V. I'm:'::: :,) Ml. ^^■l 
2il.S4. 

■ . I I -lure, ai „ , , 

e order of the owner, while 
nil ^luii'. ]i' i^-iiii^l ihe warehouseman on hisrefusal 
yraiii on di'Miiidil, yet a.ssumpsit will also lie for the 
uiLtraot. Lmnard v. l)unton,bl lU. 482. 
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ngft. Measure of damages. In assumpsit against a warehouse* 
An for a refusal to deliver grain placed in store, on d(.*maiid, accord- 
ing to his contract, the measure of damages is the value of th(^ grain 
at the time it should have been delivered. Ltonani v. Dnntnn, »! 
IU.482, 

29H6. Action for NON-DKLivi:itv— wo;i-^^(///;/«7/Y of sttnngt ntt 
d^ense. Where grain is stored in a wan^house to Ik; k(*]>t a sliort 
time without charge, and to U^ delivered to tht; owikt wlion aeni:ind<Hl, 
the neglect of the owner to pay storaj^e after su(;h tiiiic, or to oiTt'r to 
do so, will not defeat his action agaiast tiie warehoiiscniaii tor tiie 
breach of the contract to deliver the grain on demand. Tht* most the 
warehouseman could claim would l)e a reasonable dedui^tion for stor- 
age after having given notice that storage would bo charg(Hi. Lfon- 
anl V. Dunton^l III. 482. 

2987. Private warehouseman— iw^trm/.r/wr/^. In cas<* of a 
storage of grain by a private warehouseman, in tlie a))sen<'e of any 
agreement on the subje(*t, tlie inference would b(^ that he was to ktM>p 
it in the condition in which he received it, and if mixinl with Ins own 
ffrain by consent of the owner, tliat it shall remain with the ware- 
houseman, until demanded, /c^.v v. Ifarthy, 51 111. 520. 

2988. Rejiedy. Where a ixjrson ])u^s prrain in a warehouse for 
the purpose of storage, and the warehou.seman converts the same to 
his own use, tlie owner may waive the tort and recover from tlu* ware- 
houseman in assumj)sit for money had and re(*.eiv(»d, for the valm* of 
the grain. It^s v. Hartley, 51 111. 520. 

2989. YiEJCKi^'T—frhether a drposft or asah-. The owner of wheat 
delivered the same to a miller, taking? a receipt therefor as follows: 
"Received of A. B. to be stored 150buslieU wlu*at, t»> tak(* marki't j^ricr 
when he sees lit to sell:*' HtUl, that tlu* form of the receipt impli.'d a 
sale of the wheat and not merely a dtiposit for storage*. Jrts v. Hart- 
ley, 51 HI. 520. 

2990. Whether A SALE OR BAILMENT. Where grain was di»pos- 
ited in a warehouse on the understand in j? Ix^twe^Mi tin* partirs, not 
that the identical grain, or grain of like quality was to l)t> retunieil, 
but the money value thereof to Im» .ascertained by tin* market i)rict' on 
thedav the depositor should <rhoos(> to fix, th(* transaction was //r/// to 
be a sale and not a l)ailment. Lowryan v. ^Stefr'irf, Tm 111. 4 4. 

2991. Lien— //o/r ifmt. After the great lire in Chicajro in 1«7I, the 
board of trade, acting in behalf of unknown owners nntl parties inter- 
ested, and with the assent of the several warehousemen, took possj's- 
sion of the grain uiKronsumed and sold the same for the U'liefit of the 
owners. Previous to the .«^ale, the warehousemen jigriHMl in writing 
with the ttoanl of tra<ie. that tht^ latter might sell, the former to re- 
ceive two cents p*r bushel as aceru<Ml storagt^ thereon. After the salt* 
tliey claiuKxl a lien on the fund for char^(*s over and above the sum 
stipulated: Hfltl, that they iiad lost th-ir lien for storai^e, c'xcept for 
two cents a bushel; and that the expense ineurnMl in preserving the 
grain was a pro^Mir charge t.o be (hiluetevl from the fun<l. lionrft of 
Traile v. liurkiiujluim, Jw 111, 72. 

2992. yf \HVMovsv. MviCKivr- trnusfr of tith ht/. The transfer 
of a warwhou-se n^ceipt, or bill of lading aerompanied by :i sale or 
pledge of the property spe(;i lied in ihi» re.*eipt or bill, will have the 
same effect as the. deliverv of the proiMMtv itself to the iranslerree. 
IV. i^, R. R. v. Wwjnrr. ♦;*; III. iliT. 

2993. Same— <^/r// 7^7; of inrnt rshi^t. Where one having an eleva- 
tor and in the habit of puri'hasing gram for otlpTs, gave a wareliousi' 
receipt stating that he had reeeiv»»d a lot of eorn on storage X^^v the 
holders of the receipt, in well covered cribs, and agreeing to hold the 
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same for such holders, subject to their oriler, at the end of which were 
these words: "suhjei.-t to their order, for all advances of money on the 
same:" Ifefif, that the latter words did Bot convert the receipt 
into a mure pledge and render the corn liable to an execution against 
the party giving it. issned subsf-quently to the date of the receipt. 
Co-ilv.P/iimps. Rfilll. 216. 

2»B1. Xr.T iiKnri.\Tmn~mintituti:i>- Thfi arit of April 35, 1871. 
to regiilati' imMic wiirclinuses and the warehousing iind inspection of 
grain, is nut in ^imtravi-ulion of S 23, art. 4, of the constitution of 
1H71I. Miinn v. /'..,/,/,, il9 III. 80. 

Sflnri. 'I'lif act uf li^TI regulating public warehouses and the inspec- 
tion of grain and to give effect t^i art. 13 of the constitution, and which 
provides a maxinmrii rate of charges, isnot uucoustitutional. Mnnn 
V.Pe'.p7e.min.ifO. 



defenti'il ■' . ■ ■:_ ■ ■■■ ,|i( li> ih*' owner at his re- 

(ine.st: // ■. LI. irii-iiiiri i.,i\ 111^' complied with his eon- 
tract. w,i ij\vQi-r oti tlie gronnd he tailed to recover. 
Uule\. /■■ ' ■ I.T. 



the i)oihi'.--.--i..ii .'i till jiiiipi.Tty they represent. Uroadinell v. Howard, 
77 Jil. 3iG. 

aSflS. Samr nire-ii hu th" sf/hr. The law makes no distinction in 
respect t" grain pnrcliam-d or j«?i|iiirpil bv the holder of such I'ecapls 
frnni iitlicrs. iinii tli')Si'aniriircil fmni tli.^ wareliousuman himself. Tlie 
law dill'-. ii..t |Mi ■III- !|' III' ifiii -. I,i!il; III- liniperty, and if he does » 

in goiiil 1 i '-■,■.,■,, .,-i,„ii;in; and the fact [hit 

lie kvi'i'-. ' I ■■ :r ■ :■■ |iiii parties on inquiry M 
tothl■o^^. ■ I ,'■. ^'■,// V. //oM«ird,77 1U.*6. 

3!)it0. t ■ . ■! '. I -1 MAN. Where a warebouseioM 

purchii-i I . ' iimther person and with suchotlier 

persotf- I ;■ ■ ■nt-^landlng receipt, held by the ven- 

dor an l I .- ■ . ■ ■ !■■ ilii' person for whom hebonghtit 

was hell) i ■■ ■ . : ah'i ■' .■-..^ ±- \.- .-i--- < 

cntion sii: r . . ■ ■ i i '■' 

SIMMI. I ^ ■ ■'' n't-eipt. Where a COD- 

signet' ill -J u'l ■:■■ i\<' ■ L'l"' H'ii ".III ii>iii-''.und the aaineisinl«> 
niixrd \< iir> <<i Iht <^niiii <ii liiM-^iHiU', nnil a receipt is taken for the 
aninnnl, iiii->!iai[L Ipi'injr no lunger capable of identification, the owner 
p;(}'l.s Hiili his [nii)MTty in the same, and tlie con.tignee to whom the 
ri'i'i'ipt i"! givi'ii, inslcjiil of being a bailee, becomes a debtor to the 
imn<-T. H'i!h;i v, /;. ,isl,,,, n; III. oSfi. 

SIWI. LiAnii.nv III " M:riini ■^\■\^\^"tmr.i■r— grain iiiiermixrd. 
When' tin- grain i- iniimi.'i] i\ith nlhiT prain of like character and 
grade bplonging til (iiiirnni |.i r-oii^, ■;<i ili;ii its iilenttty Is lost, upon 
till' rclu'inl 111' Ihi- uiiiihuiiM'niaii ti>ihlivi*r tijiou presentation of the 
|ii..|ii I \: \-- ]i.n-i' ri'fei|iLs. Ihe i|iiantity Of the grain of the grade 
. I'l ■■ ..Irlrriif the receipts [nay, in trover, recover damages 

I ■■ ixlcnt of his interest. Girrnmn Nat. Hank v. Meatl- 



thc |ierson sui'ceeiling to the p'ossi'ssion of the wareliouse and the gi-ain 
storal therein, will be held to the same liability to the holders of ware- 
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hoiue reoeiptB and subject to the same remedies as the original pro- 
prietor. Qtrman Nat, Bank v. Mtailowtroft, 95 111. 124. 

80M. FORWABDING. The business of warehousemen, when they 
forward goods, &c.. ordinarily consists of storing produce for the own- 
ers thereof, and oi! shipping or forwarding tlie same for the owner. 
The legitimate income from such business Is a compensation for stor- 
age and idso the same for shipping or forwarding the produce. North- 
mp ▼. PhUlips, 99 111. 449. 

8004. What will bar charges for storage and insurance. Bailey v. 
Bemley, 87 111. 556. 

SOOo.. WAREiiorsE RKCEiPTs— 7if//«Wa6i/i7y. The statute relating 
to negotiable instruments does not embrace warehouse receipts or l)ilLs 
of lading. Thev are not placed on the same footing as respects the 
title vested in the assignee of bills of exchange and notes. Burton v. 
Cnryea, adhered to; CaiiaUian Bank v. MrCrea, 106 111. 281. 

8006. A warehouse receipt is strictly speaking but the written evi- 
dence of a contract l)etween the depositor of grain and the warehouse- 
man. The law implies certain duties from such receipt as devolving 
upon the warelu)useman which becomes a part of the contract. lb. 

8007. SxyiK— transfer of ajf passhuj Hilt to grain. The statute 
<§ 24, act 1871) makes the endorsement of a warehouse receipt evi- 
dence of the transfer of the grain it represents, the same as the actual 
delivery of the grain itself. Hut neither of these acts will pass the 
tlUe to the grain which the seller or assignor does not iKxssess. Cana- 
dian Bank v. MaCrea, 106 111. 281. 

8008. Same. The receipt stands in the place of the grain it repre- 
sents, and the possession of the receipt is regardfKl as tlie possession 
in law of the grain itself; and as the warehouseman is not required to 
surrender the grain until tiie return of the receipt and the payment of 
charg«i, one who obtains it under such circumstances as to charge 
him with notice of a want of title in his assignor, the real owner may 
recover of him in trover the value of the grain on his refusal to sur- 
render the receipt to him. Canadian. Bank v. 3frCrta, Ui6 111. 282. 

8009. Delivery to wrong person. A warehouseman will ]»e 
liable to the party storing grain, if he delivers the same to any other 
person without authority from the owner, unless the latter has done 
some act or acts to estop him from denying permission to make a 
delivery. P. d^ P, U, Ry. v, Bn<:kley, 114 111. M. 

8010. A sampler's ticket is not a warehouse receipt in the seiLse 
that term is used in the statute. Ih, 

8011. Neootiabilitv. A warehouse receipt for a certain num- 
ber of bushels of corn, to be delivered to the order of the person to 
whom the receipt is given, at a certain place, in sacks, in good onler, 
free of charges, risk of fire excepted, is not a negotiable histrument 
under the law of Iowa. Jf . d- Jf . Bank v. Htfpitt, 3 Iowa 93. 

801 S. § M9 of Iowa Code, authorizes the assignee of receipt to sue 
in his own name, subject however to any defense or set off, legal or 
equitable which the maker hml against the assignor, before notice of 
the assignment. M. dr M, Bank v. HfuHtt, 3 Iowa 93. 

8018. Same — assignee takes stthjert to attarhment. A warehouse- 
man who has given a receipt whicli entitles the holder to the gocKis 
stored upon presentation thereof, is liable to an atta<*hing creditor of 
the l>aiIor, if he surrenders Uie goods to a holder of such rnvipt, who 
purchased the same after the date of the attachment. Umith v. Pirket, 
1 Ga. 101. 

8014. Under a statute making such receipts negotiable, a ware- 
house order for **com to be loaded into sacks and when loaded to be 



378 Railroadb, Wabehouseb, 

aent down waa held not a receipt for storage but merely it__„ 

for transport itinn Unmii H'IB Av,o<. v f,t L S Co 81Mo.34L 
tOId I nder such i bt&tute a retelpt bv the o erofa ware- 



WKl In Ihe ilpseuo- 1 I •.tiliiliir\ primsiDns such receipts are ant 
nigoti ilil I II ^ ' I II I mil milorseiuent and such 

assigiiiii I had at thetime tbereot 



oftb< ui 
KUU -> W 

The holder or ai'iignee of •'uch roteipt takes no better title 
ttie Kootia w ere held b\ hmise' ' " .... . -. ^- 

on]\ to cut oft anv defens 
LmuirilU Jiimk y H >/ >■ 7m Ky 42 

aoift The trin'iter liy iiiiloispnient iml delivery of a warehouse 
nceipt tiaiisffrs tht leual title ind tonatnictiN e possession of the 
propeitN in'i iln m in In ii < m ui Iriiin the time of the transfer be- 
(-■niiLs III I I II I I (. ibsoii V "itevrru. 8 How. .IM; 

JJaii' ^ I 1/ \rfi/v Bill IWoolw m; Fml 

Nut J I nil - 

lOJii [ ilii » irehuiiseiiian who agreetito 

holiilli I 1 I' dill will lest dbaolutely in 

thi lilt I < 

{». I I I ipt iRret^s to deliver to 

111 1 I I III iss title j<» itgainst an 

iH I I 11 It r to the uarehousemao. 

Ill I I liithesthe tranaferree with con- 

I I u irdi iismaii has no notice, and 

III [n /''//I V Wcrwi/ 44 ArtSJl. 

Il_ In /' I I n ii IS -.aid there is no reason 

why Ihi Slim r i i I lading making them 

liiiii-:l( 1 il Ii with I llowefl an to warehouse 

leiii|.ls InsiiH IIP ' / '/ 31 Ark 131; tfttwn 
^ Stt' I, « Ilit» SI 7 " I, \ ' I iH I 411 111 330 Seioiut Sat. 
nai.h \ Wullnli II nl,i . SI 111 i , il \ Phillips 66 IIL 217: 

/(,.././" II s H H ml 7 II) liQ ' lU, Ui v Ripji 13 Bush. 499; 

H ii, J, \ \» nt 14 MiTiii jil II il \ U'/'i'mlie JJuikfo^ta yfia. 
4N2 

tO.'t I I I I I r (upts inavbe pledged, 

im Idii II I (i|i run to the lien of the 

viml I I lit where the latter iwr- 

to Hinilik liiiu I I pi Ui,i II / ii> 111 Jlriid \ ■>[ L t t Co., 11 Uo. 

\pp m 

tlU> V w arelioiiseiiian having in store his own property may 
HIicUidlJN pledgi lUii Minit his own debt by transfer ot his ware- 
boiisireei|t Mt: hmil •. A M Uiul \ Hibfaid i&Miiih WH, By 
statllti sn h 1 ]i|nl[. Ill I \vrt H iiudeinv ilid 

tOJIi V 1 1 It. Ii\ ill iniM .>! i H in hiniii receipt Will Dot give to 
till pUiii,!! im V.UII I il li n h t ikbU in it iiHing from the relation of 
pbiigM / M ill, ,1 1,1 \ ycea Allied Kep S'i-l 

3»J7 \ warehourtt reieipt may bt traasferreil uithuut indorw- 
lULQl ao js to pass titk to tht property if the owner makes the trans- 



— . - . ■ • « 



AND Eminent Domain. 379 

irith that intent, in cases where the receipt recites that the property 
ein mentioned is ^deliverable to bearer. Iiit:e v. Cutler, 17 Wis. 

r88. The Wisconsin statute providing that warehouse receipts 
be transfened by indorsement, and wnat effect they shall have 
n so transferred, does not operate to prevent in all cases, a passing 
Ue without indorsement, the language being permissive and not 
erative, and the right existing independently of statute. The ob- 
of ttie statute is not to prevent the owner of property from pass- 
the tiUe in any manner previously effectual for tnat purpose, but 
rotect those dealing with persons who are intru8te<l with such evi- 
JB of title only as factors or agents. Kiae v. Cutlery 17 Wis. 351. 

>29. PuRCnASER PROTECTED— a//awi,yi fraud of oeiulor. The 
that warehouse receipts are taken in discharge of prior indebted- 
i will not deprive the transferree of the protection to wliich he 
Id otherwise DC entitled as an innocent purchaser without notice 
. his vendor acquired title by fraud. Rice v. Cntler, 17 Wis. 351. 

130. Transfer of title by. Where tlie evidence showed that 
n had been delivered from the warehouse, and the warehouse 
ipts surrendered, an instruction to the jury to the effect, that if 
' oelieved from the evidence that the recei])ts in evidence were not 
: by the plaintiffs at the time of the levy of the execution offered 
mence, but had l)eeii surrendere<l to the warehoiiwinan prior to 
, time, then the plaintiffs were not entitled to any of the property 
evied by reason of their once having held such re(*eii>ts: itild that 
instruction was erroneous. If the reason of the sunender wastlu^ 
very to the plaintiffs of the grain mentioned in them, then they 
B most certamly entitled to the delivered grain, l»eeanse they hatl 
i» held the receipts and had surrendered them for grain delivered 
zchange therefor. Ntlsnn, v. Mffnti/rt, 1 Hradw. G(W. 

)81. IlKJiiTS OF HOLDER. The grain represented by the receipt 
1 not be the identical grain stonnl, but its the mass of grain (m 
d is changed by succt^sive storage and shipments, the title of the 
ler of the receipt passes by op<»ration of law to that whieli remains 
tore, and he is entitled at any moment to assert his title by requir- 
a delivery to himself of the grain. (Jtrnifin Nat. Hank v. ^iHniofr- 
% 4 «radw. 630. 

)82. Effect of the transfku. Upon the sale of propiTty 
ed in a warehouse, the indorsement and delivery of the warehouse 
ipt has the effect, not only to transfer the title' to tiie jjropertv to 
indorsee, but also to give him a right of a<'tion for any breach of 
f of which the warehouse company was guilty in n?spect thereto 
\ny time during the Ijailment. iSan/t-nt v. Central Warthoasf Co., 
(ra<lw. 553. 

>8;i. RraiiT OF THE INDORSEE. An indorsement in blank of a 
ehou.se rweipt by the seller, authorizes the pnrchastT to write ovtT 
1 blank indorsement only a contract of mere assignment of the 
i\ title, unlike the <'as(? of a negotiable promissory note. Mida v. 
isman, 17 Bradw. 2t)7. 



./ 



\ . 



r / 




• W •■ .X » " 1 • 



IlsTDEX. 



NoTB.— The figures In the Index cite paragraphs of hook instAad of pages 



ABANDONMENT. 

flf fyroreedffios to condemn. 
proposed hl|i^way, 497, 4W, 9S7. 
propoeed park, 9»L 969. 
proposed street, Wb, 981. 
location of railroad, lOM. 
after assessment of damages, 961. 
after Jadgment, 989, 957-969. 

ABATBMBNT. 

death of land-owner, 486. 

death of stockholder, of action against, 2901 . 

plea in, -denjrlng service on corporation, IKW, li2a, li-iH, ii:w, n:u. 

of a noisanoe. Sir. 

ABUSB. 

in charges hy corporation, laws to prevent, !M, 14'.%, 1515. 

of discretion of court, 4<fi). 

of power to c<Hidemn, 387, 889-^1,393. 

ACCEPTANCE. 

of dedication for streets, necessary, 1249. 
eridence of contract of prior railway, 1468. 

ACCESS. 

to lots, ohstmcting hy railway in streets— action, a37, ♦«♦>, rt77, rti">, kv\ S:il, s:ji. h:Vi, 
840, 84S, 866, 866, 9(V1. « « i , i 

ohetracting to place of hnsinees, 906. 911, 912, 91.'), 916, I50()a. 
obetmcting to depots and trains. 15(0. 1505. 
to books and papers of corporation, 1186. 

ACCIDENT— railroad commissioners to investif^ate, 2636. 

ACCOMMODATION, 
of passengers. 1499. 
at Nations and depots, 1319, 2180. 

ACKNOWLEDGMENT, 
of railroad mortgage, 1866. 
of conditional sale of rolling stock, 14SI3, 141M. 

ACQUISITION OF PROPERTY BY RAILWAY, 
by Tolantary fcrant, 1226. 
tiy porchase. 



by condemnation. 1218, 1512. See Condbitnation. 
for what nsss and porposes, 1213, 1511. 
for union depot, 1511. 
for landing, 14W. 1489. 
for right of way in city, 339. 

ACTIONS. 

fdr iniuries to stock, 144 

fdr track in street, 154, 287, 882, 833, 816-866. 

when it accrues, 4Sf8. 
entry before compensation, 240, 241. 
on stipulation to make and maintain crossing, 573. 
for dflViation from plans, Ac., 728, 73-1. 757, 7m. 
on pilor contracts— benefits from. 1463. 
Injury in common with public, 848-846, 863. 
epedal damage to lot, 898. 
for second fiood, 868, 860. 
euuessKe actions, 981-928. 
for ooDdemnatloD money, 961, 968-966, 960. 
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by BUb-conlr»ctor agslnft rsllwuy, Ifflll. 
power of riUwiT lo sue soil In" aopil, 11S5. 

for "ilSroffci^ViJle; im7-lt»l. 
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of uaDRiiMit, m. 

BllftCt of ChMlRB nf . 



(or nnl atmipini; hafora rallwty croMlng, aiHl , aim. 

<]ul um, iU^ 

iHyinn ijref erence ■* to ahlpplni-, aSTi, 

tat nniuBt fllscrtrnf nation, 3SW, SfllB, 

evldnnre u to rpuoDnblflnuiH of dhargM, ism, OT 
trolilo dBmigm fur exhirtlon 7^14. 



nillniij ■Tiji'siui.'B, rlsht In, MS-3B7, -iTA. 
triukB i<l rUIWHy, »:W, »1li, i<rA. 
Hlion fae of straet Is noc la city, MS5. 

aujai;knt lot ownkhs. 

conaent to rBiUsy In alrMt, ISWl, isrei, la 



of slockholilura' mHellOB, llM. 
ADMlNTSTltATOLl, 

niX <i iiroi-r party In nomlemniK 
liulilllly [oratock, \^\*. 



ADVANTAiiKS-Balilnfoir. SmIlKHKm.. 
AFFIUMATlVli, 

»nd negillvo evidence, lUM.lBOTi. 
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AGENT— Ooneiiitied. 

of rftllwi^— embezzlement by, 109. 

verbal promleea of not evidence In condemnation, 730 

""iST^nasf mo^i4o'ii4S^' "^' "^' ""^ "^' "^®' "^ "^^' "^^^ ^^^ *^ 

may be empowered by by-law or resolution, 1190. 

injury to stock by, 1618. 

notice to, to make crooeing, 2098. 

notice to, to make fence, 1816. 

to complain of minors ^tting on cars, 2182. 

power of railroad commissioners to examine, 2688. 

penalty— not making reports, 2641. 

ticket. See Ticket Aobmt. 

AID, MUNICIPAL. 

consideration for reduced rates, 1460, 1461. 
change of location after, 1422. 

ALLBT, vacation of, 140. 
ALTERATION. 

of plans after condemnation—action, 734, 767, 758 

of bylaws. 1206. 

of route of road— damages, 1234. 

of crossings and approaches, 2098-2100. 
AMENDMENT. 

of charters by special laws, 8, 14, 46. 

of old eminent domain laws, 310, 311. 

in condemnation proceedings, 312, 455. 

in vacation— making new parties, 464. 

when duty to allow, 465. 466. 

of verdict or report, 489. 

of return of service on corporation, 1100. 

of bv-laws— recording, 117^ 1206. 

of charter, effect on subscription, 1192a, 1192h. 
ANIMALS. 

willful injury to, by engineer, 175, 20W. 

cruel tv to, on transportation, 168. 

lien of carrier, for watering, &c., 168. 

killing through want of fence in city, 144, 148 

injury for want of fence— at large, 1518, 1580, 1532, 

at large, will not defeat action, 1606, 2UR3. 

place of getting on track, 1566, 1572, 1573. 

what animal protected, 1590. 

place of killing not material, 1606. 

common law liabilitfr for injurv to, 1654, 1689. 

'''l7§4*«M^^"*^°'^ **' "^ "^^ ^^ ^®^' l«67-166a-1664, 1670, 1678, ltf76, 1677. 

what £s gross negligence. 1661-1664. 
negligence must be proved, 1674, 1676, 1680. 
no liability, if no negligence, 1658, 1669, 1679. 
burden of proof to snow negligence, 1669. 1676 
no right on track. 1655. 
trespassing on, 1684. 

when Ulegally at large, 1730, 1746-1747, 1^2-1^4, 174^-1754.. 175^-1759. 
when injury might have been avoided, 1661, 1665-1668. 16n! 1681 1682 1«M i7<iiL.i7x« 
duty to use all care to save, 1666-1668, 1681, 1682. * * ' 174S8-1744. 

unusual speed, as negligence, 1685. 
concealed by grass^£c., 1802-1806. 
leaving on track, 1807. 
defense to action for killing, 1819. 

company released from duty, 1719-1727. 

'^X^^Vli'L °*'*^"*''*°^ °' plaintiff, 1735, 1736, 1737, 1738, 1739, 1740, 1741, 1742, 

comparative negligence, 1927, 2011, 2012, 2184. 
dedaratiou for kUling. 1690-1718. 
declaration for injury In city, 1683. 
damage to, for want of fence, 1518. 
frightening, 2084. 

ANNUAL MEETING OF STOCKHOLDERS 

election of directors at, 1175. 

change of mode of electing, at. 1175. 

report of corporate affairs at, 1 183. 

See Stockuoldkbs. 
ANNUAL REPORTS. 

of directors to auditor, 61, 1427. 

of railroad commissioners, 2486, 2634. 
lN8W£R-on biU of discovery, 114, 115. 

not allowed to petition, to condemn, 419-422, 515, 619. 
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APPURTENANCES— condemnatioii for, by railway, 410. 
AKBITItATION— aa to compensation— award, how unforced, 10Si7. 
AKUCMENT-right to open and close, bSl. 
ARRAY OK JUKY-chaUen){e of, 457, 470. 

ARRE8T. 

Iiy captain or condnctor, 2551. 
fur baicgaf^ siuaahinKi :£!74. 
ARTICLES. 

of incorporation, what to show, 115:J, 1154. 

recording of, 115:2, 1156. 

mast belled, 1155, 115tta. 

as evidence, 1171c. 

when certified copy is, 1171, 1171a. 

law curing defects in, 1163. 

of union depots, 1507, 1Q(IH. 

of asM»ciation, petition and contimts, 15UB. 
of consolidation, 1494, 14:iM. 

certilled copies, evidence, i:i94, 14:^1. 

to be filed, Ac, 1424. 

ARSON -of railroad bridpe, 173-174. 

ASSAULT AND BATTERY, 
of passenger, 2UH0, -nai. 

by conductor— words no justification, 22»ii. 
ASSENT. 

of city, to track in street, 60, IIH- i:iC, l.->7, 15!» 161, :J5«J, :««, 1^35, !:£«), La<ia, I'iJOb. 

not necesHary for croHsinj; strvet, TiH, KK), 35}f. 

to use of streets. IJBI, l:iiila, l*J65a, 1L*76. 

sufllcioncy of onlinancv, jdvin^, I'Jiilb, 141, 1274. 

to depot and track in, 1514. 

mode of, for track in rttn^et, 119, 121, 127, 128. 

condition to ^ant of city, I26:)a. 
of adjacent lot owners to truck in stn^et. 

is necossary, 151 156, 1264, 1265a, 12t'»6, 1271, 1272, 12S6. 
of sbipi>er, neceRsary U> a limitatioD of carrier's liabllitv, 2:il3 2:n%a, 2451. 

a <iUtf8tion of fact, 2:«1, 2:J.'i4, 24.W, 2:MiO, 2:iii9, 'Si7>i, 24J*i. 

tnust b«* shown by carrier, -^VA 2470, 2;j«S, 2490, 24«B-2:j;^», 24117, 2399-^411, 3418, 
2420, 2421, 2427, 2429ii, 2431), 24:C), 2i:i6. 

burden of proof, 2415. sm, 241Ci 2:l9;», 2H»-2405, 2410-2112, 2415, W17, 2.118, WaO. 

presuiiiption as to, 2:(l-t, 2:t95, 2:^99, 2UN), 2101, 2«h2, 2104, 2Uiri. 

ASSESSMENT OF C'O.MPENSATION AND DAMACJES. 
bv whoui, aw. 2rt5. 
rijKht to jury in, 2H(i. 

when separate as to each tract, 45-1, 460 -Ki:). 
in separate items, 7U0. 
as to fruit trees separately, (KO. 
neoesRary, Wi, 50Ci. 
as of date of filin<; petition, 6H1. 
Mscond on chanj^ cif work, 702. 
basis— not what owner wouhi taktf, 711. 
confined to land in petititm, 771, 772. 
second a>!< to land cut off, 7r2. 
covers all ftiture daiiiaK»^, 7t*2-?.«5. 
includ'ts costs and exiieuses, lui5. 
evidence of tr<>spass —not proper, 1222. 
apiNsal lies from, l(V48. 

ASSESSMENT. 

of city to meet damaKes, 360. 
of shares of stock, 1198. 
See Damauis. 

ASSIGNEE OF STOCK. 

not protected as a inma/Utr i)ur('hutH»r, 120lc. 
rii^hts against execution criMliton*, 1201il, 1201f. 
when riHiulred to indemnify artsiimor, rJMe. 
riifhts between, and asfdt*nor, 120()f, 1201b. 
See Stock and SrocRuoLDEiw. 

ASSKiNMENT. 

lien of la)M)rer not asslf^able, 1076. 
of st<>ck-in corporation, llfM, 12H), l2iiob. 
by issue of m-w certificate 13(V)u, I'JtNid 
eiiulteble 12l»l, 1201b. 

eiiuitabio, passes only e^iuitabb* title, 1202a, 1202b. 
not le^al, enforce<i in (K)uity, 12i)le. 
in al)Ht«ni':K of by-laws, ]2ir2c. 

gotMi iiUr.r tHirten without entry in lMM>ks, 1201«.*. 
y indorsement and delivery, when i^ood, 1202c. 



liability to crcrUtots lut iHjtHtvn uidi^or 

BABl^ruie tar cnditura, DBw^ejkry r&cty Cu 

See alai), Stock. 
eff isnrrJkoum rerfiiilx. 

rlRhU of HwlHnsB, ^■971, »n2, aoiti, aoM. 

Sw Wabkiiodae Kiceiptii. 
/W bcrnylf n( errttUnn by i™«h'ni«'miin. 



ofBtocliillMS'-W 

crocUlorB, ri|;lit h 

ATTEMITS, toinju 



AUUITUil, BUDual r;[rtiriP lu, 
ALICTUiM, null: ol i|uiu««<il K" 
Al'TUMATTL' UUL'l-LlNl.J', 



»t IllBB 1.( llllniHl ;iriUU iD Bttli 

A-WAKlmy CdMI'I 
i;nfori*)iriiit ■ 

AX,l..liuk«pllniiaB«i 
AYKS ASI) XL'KW, ciI 

oilliecHDtrHliuayci 
mil n> uMnjiwi I 

BAUUAUtC. 

uull<:iuiia miachM 



Uli,-,"-' 
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BAUGAGB-MASTER. 

criminal UabillUrfor Injury to baggage, 176. 
to wear badge, 8898. 

BAILMENT. 

rollinjg-atock aold on credit, 1493. 

on aale of grain, 2990. 

when cona^oe is not a bailee, ^niO. 

BANK, liability of the Btockholdoni to croditnrR, tiKlH, 2S4!>,*.frVil, -iKVi-^ZKriT, ■iH.V^ -^ai, -MK. 

BANKRUPTCY. 

of corporation, no defense to eoit acainnt stocklioldoni, ^Wt, UK77 . 
aeelgnee may collect impaid aubBcriptlon, '^<Ai. 

BAK.S. 

leaving down. lOOtt. 

at farm croeelngs— leavlnc down, 1H07. 
notice to make or repair, 1810. 
See Faum CBossiNuft. 

BEU< ON ENGINE-Hee SionaL8. 

BENEFITS. 

componaation in, IM, 584, 489, &^1. 

land for park, paid in, .VM, Ml. 

by drainac<» eyetom, not undor emlnont domain, 204. 

from eztendioK a ntroot und«T former lawR, ^M. 

from laylnc Ptr(*et, eet off. r»Mt<. 

not allow(*d againi^t coii)i>i«nBHti(m, 189, 581, Gnu, iiH9. 

not set off aa to land takon, rAiH, (MH, rdH^ t;}-i, f'4:>, 098, 7()t;. 

if done rendtfre procoe<linK voiil, WM. 
aa ai^nHt damagee to land aot tukon. 

Bl)e<.-ial may bo w«t <iff, 581, 584 587, 593, .591, ««, JiHJ, li-wj, fW'J, aVi, t'Ar,, i\,\\ VJKi, Tiw. 
709, WXi, &», 633, ♦>:«. 

only s|tocial a^nst daiiiafres, (iKS. 

from construction— not location, .Vv!. 

not tboae common to other landn, 5Ki .5S2, 5!tt». liHH, 'Ml* 

only HiMcial under law of IH.5a 59»;, Hiw,»i<Vi, i'ATK. 

not to other land of ownor, 51*7, 5«»s, 

to lie connideriMl as tn wliolu land iHft, *W^ \i\^K 

to one part not allowiMl af^ainnt anotlior part, ni»;, 5!»<. 

what benoHtH net off airainat damaw, iHW, »M1, «L')\», i«l. 

and(*r law of 1845, 5S5. 
conaidered on (luoation of deprHciation of part loft, 9i«. 
■hown by opinions of wltnt^tMea, 713. 

BENEVOLENT IXSTlTlTIONS-not suhjw^t fo »m» takon, lur:J 
BILL. 

creditors to enforce r»t*Kkholrtt«rB llabllitv, JW87. 
of dlscuivery,— anpwern by corporation, lU, 115, 

of ladlnc, as a coutra»:t ifiiiitinj; carriiT p liability, .«7»;-i:<7S, itMt, ea'd itKw. sVfx MWti 
!fi4f»5, :M10 -.MliJ, *I15, ,JU7, '.MlK.iMJl ' . , » 

duty of railway Ui jjivt? wtfljjht In, ^TiS. 

BOARDS, AT ROAD AND STKKKT CUOSSINOS 
refiulriMi by Htatuti*, l>fcJ5. 
liability for Injury resulting from neu'bK-t of duty, I82ij. 

BOARD OF DIRB<^TORS-<-on)orate iwiwor-* vwto«l in, 1175 
BODILY INJURY from nialliiout< miw.hiof, 171 
BOND. 

for iHwsfWHlon of laud pondlu:^' ap|M«Al, It**, 9!U, Hnri. |0»i7 
of railroad rommissionors, *Jr'iJ7. 
of war»>houM>nmn, 'iTiilH. 

at-tion on and for what, 'ilW, vr77»;. 
«»f chii'f inniMM-tor at ;:rHln, 2i5»>. 
of asslHtant in^ape^-UirH, 'i7:ti,. 
liability of Humtioi* <m, 27»il 
action tm, •-J7ffci, v.»7i»:i, 
of comniltUjM on apjM^alrt, 'JTtf.i 
of weli;h master, -^SUTJ. 

BONDS OF RAILWAY COMI'ANIKS. 
llmitationrt on isMuo, m; 'ii), i.Titi. 
IsHuo how authorixtMl, \WJ. 

notlc** of in«*«*tinL% 1 UV.*. 

KHuinl of on lor for, 1 I7i>. 
for money by union dopot, 1511. 

mortiraK»» i>f proju-rtv, Ac., 15H 
iMQO U> aei-nrt) l<ian, l.'t»5, i iri7, 
validity of mort>;a(^« -wurinu', 1'CtH. 
^ft, loan or nale on cntdit, !ii). 
oonTertibUity Intoetock, 1338, 1:K8, i-W7 



BONDS OF IIAILWAT CUMPANlES-CoiUinutd, 

ratirlD^, by taklni: luU, l^n. 

purchaser Cnkeii suhjiM^t to ommllditloii, IWl. 
HOOKS OJ-COKltHIATCdN. 

UibekBplUuBkBlnMUU-, II], IIH. 

whvn Id bv heptuuiJ ulisi tu abuw, til, 1174. 






rlHhIuf Hta('kliitlili>iH tneiBJiiliK', IIW, H71. 
for tBKlHlrj »nil tmnclpr of nlork, »TI . 



pSU^E lo l«l'mi»'"ljS?'l4T(ClBm .'"' 

imULKVAHD-tondininaUon (or. MH, W 
BltAKI'lI Kr)AI)— lionet la rniiriutim tnr 
IIKAKES, 

upptured by Bh-MI, 'i-Jft, 21S*. 

prnnlly Mr nuulect to iiii|i!v. W13 
nilAKEMKN. 

iiD" Ii.r -.TTV llv.> iiii^wnuT .-at.,. Ji.t 



BIUDljfi iUMI'VNV III aliolciiilnlj bihhI, IfflT 
BUCKKT8— Iwtlier for pndannEor lafB, J.H;t. 
BUILDJKO. 




i y t. 
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BULK. 

traiupoitlAff srmin in, 2M3. 
wBighlng gnOn in, 2609, i?72»-2731. 
wtvNi gimtn in, may be refused, 2607. 

BURDEN. 

•ttecbing new or farther, 14S, 149, 282, 211 . 
new, impoeod only under eminent domain, 1 1:{9. 

BL'RDKN OP PROOF. 

M to dmmage to land in croee ptttitlun, 777. 

to show title and dama^^ee, on ap|»eal, 1041. 

on plea in abatement drnyioK a^eucy, 1121. 

aa to proper execution of uiort;^aKo, 1357. 

as to DOW lont; road lias been open, 1588. 

as to negliRenre, 1M7, 1G53, 16(>9, 1788. 

of paymf*nt of owner for fencing, 1721, 1722. 

of owners contract to fence, 172i , 17M5, 17*i. 

MB Ui time in which to fenc», l.'VU irvi.'i. 

to show ijlaintilTs neeliK<^nce, 2079, 17»l. 

that neglect caused th« injury, ISJfi, 1«3«, 188JI, 1W7, IS^IH. 

of due care of plaintiff to avoid injury, 21K:i. 

to show carrier's receipt of proiwrty, 22ii»J. 

U) show shipiter's assent to liuiiting carrier's liability, 28118, 28»fS-2:R)!i, e4tti-iMo:), 2^110- 

2412,2415, 2417, 2418, :M2l). 
as to negligence in es<-4tpe of Are, 2tH.% 21Sti, 2510, 251(i. 

Bl'RIAL LOTS— measure of damages on coudem nation, 764, 765. 

BURIAL EXl'KNSBS— of person killed on train, &c., 2!Kii). 
BURN! NG-of bridge, 172-174. 

BL-.SINK8S. 

injury to capacity of railway for, by a crossing, 5IH, 566, 57K, 5711 
obetructimE— of railway by strike, 2558. 
office of railway, place of, 1158. 
condemnation of land mocessary for, 1218. 
injury to, by condemnation, 701. 
coet of removal of plac«* of, iVH. 

SrofltR of, as damagHrt on rondo mnatlon. Ii57, 6(iO. (161. 
eclino in, as eviiience of damages, 911 -{)18, 1I15-1»20. 

BY-LAWS OF RAILWAY. 

Implind power to a<lopt, 11571). 
regulating stock and voting, 1157c. 
bind members, 1157b. 

as U> strangers, il57c. 
creating {temonal liability, 1157d. 
character of, 1157. 1157e. 
reasonabbmess of, 11.571). 
efltopi»el of stockholders to question, 1157h. 
copy of t4> b<» r<s*ord»Hl, 1178. 
amendment of 117:1, 12i)6. 

to fix number of <llrectors and mode of election, 117.5, 11H7. 
com|M*usation of ofDct^rs flxeti by. 1177. 
for convtTting Inrnds into st«>ck. 18:U<, 14<j7. 
as to offlfrers and their dutic^s, ll>^. 
mav appoint agents l>y. IHH). 
for'ret!ulatli>n of transtero of ntock, 1200, 1200b. 

<:ANAI)A THISTLKS. 

brinu'lnL' into eUU>. 168, 1(V4. 
duty to destroy, Hi5. 

rANAL TRl'STKKS. 

grant to railroad, not in violation of rights of, 2 14. 

canal may Im* condemned, 825. 

railway ov**r, 1225. 

r(*c4»ipt and delivery of t;rain at cr<»ssing, 2621. 

TANCKLLATION. 

of certiticatH of stock frau<iulently issuefl, I201c. 

of coiip<m ticket, 170. 

of war«»lioui«» lic^nsf*, 2687. 

of warehouse nn^eipts, 2742, 271.8, 2755. 

TAPACITY. 




See Dailaoib. 



IncriMHiDf, »T, law. 

lliiatuliiii im puwei, 1 
uutlce Iwturc, ^?, l-JtU, 

UuilMil hy irtKlcBof Incu 

ovlili-Di.'H Df ila Hiil>wrlliUu 

llinlutltin na idBUp "(, i'A~' 

will! iii>>- incR'iiwi. ts^'h ' 
incRNUwof, --■!H1, J.'la- 



Xi;rs:: 



CATTLK. 



ItaliUlly fu 



:ic; 
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GKBT17ICATB— OmttlMcI. 

of Mie of etock on ezecntloo, 2887. 

tnnsfer of stock on t>ookB from, 29S7, 2W8. 
of Btock, new on forfeiture, 119S. 

iflsoe of new on tranefer, VXfk,. 

preramption in faror of new isnue, IdUQe. 

commercial qnalltiea, isiUle. 

as collateral eecarity—riffhts of holder, 1201c. 

tranafer as against etiuitfoe of corporation, IdUle. 

new^not necessary to transfer, lahid. 

new, to porchaser on execution,(2U3T, iSS^. 

i'ERTIFIED COPY. 

<»f articles of Incorporation, 1155, 1171a, llTlb. 
of certificate of incorporation, 1^)9. 
of articles uf consolioation, 13tt4. 
See EnuBifcB. 

CERTIORARI. 

appeal by, from condemnation, lOTiO. 
right of petitioner to dismiss on, IMU. 

C'UALLENOB. 

of array of jury, 457. 

nnm)>er of, on condemnation, 48if, 489). 

CHANCERY. 

hill of discovery and answer. 111. 

count V court, han no chancery Jurisdiction, KM). 

Jurisdiction, as to condHmnation of railway croesin}^, mi?. 

over chani^* of stret^t crossing, 20W). 
appoiutmeut of rm-eiver. 'JtXMK 
enforcement of stockhohler's liability, rWin, ,W17, -JHTW JKST, tfii)7, Jmr*. 

by cre<Utor'B bill. -JJi'JS, iWW» '^ii. 
com|)elliniu; corporation to' oIIi*ct Hubt<crii)tii»ns, :2S-^.<. 
attacking judi^m^'nt for fraud by Htockbolditr, 'ix^ts. 
tfuinciencv of Mil by crt'dltor a*;alnHt sUN^kholdors, 2Hrt7. 
contributum lwtwe«Mi sto(*,kliold*)rH, ;!914. 
enforciu}:; liability of managing olMcern, '^.au. 
assliniment by warehouseman lor creditors, 'SMu. 
See Kbmbuy. 

OIIANtJE. 

of rbarter-efrtM;t on subscription, Il!^Ja, llltih. 

of consignmunt before d*;livi*ry, 'Ai-^ 'HVIX, 

of grade of Htn'ets, Hiw, S|3 Ml.'., K1k-sji>, H-i», K:»|, Hwii, ri'iH, 1*^> 

of law, which :^.>vt)rns, *»!», \m:^ ;}1H. 

effect on ptmdlug imK^Hedinirs, :(lt> :)*Ji). 
of lo4 ation of rallroail, 1 !£!, r.X*.'ia, \\\n\i. 
of plans -additional damaj^H, Titi, VW, 7ri7, 70H. 
of poes<>Hsion uud<T chattel uiortgiig<>, K^tt). 
of owners of roa<l---<iuty to fome, l.^U). IMl. 
of venue, <m condemnation, -UN), 
of use of propiffty. •,*77. 

ClIAiUiKS. 

power of railway t4> lix, 77 K{. 

regulation of, t'iH, i:»i). 

fixing ruUtrt of by railroud c«MiinilHsli>nifrH, 7ri, 7i». 

iMiwer of sUte to reu'ubiti-, 77. 7rt, «!, K\ si, Hfi, -jfifti J*.:.-,* 

to tlx rttU»b, 77, SI, M, l*fl», 1 rj« 

to ri^trulate, uf war(*h')iirM<ri, vrrii.*). 

acts rttgulatiiig, n«>ld valid, Im m, s.\ S(i. 
when extra may 1x3 dtMuaudcd, VAAi^ 'AWi^. 
actiou for overcharge, 75. 

penalty for, Tfi. 
wh(*n «*xtortion, 'Jrit.'i. 

lawH to prevent, '.M. 
evidence ofciinreiiSonaldeneHH^ 'Jti'.lt), *J7iiu. 
rates miiHt l»e flxed lN«fure action, 7f>, -J*iT«, •'7til 
rate;* llxed, itrima fiwU' junt, :J»;!W. 
M.:tit;diilo of, made evidenco, '■.'7-Ji). 
ninHt Im) without unjust diiicriiiiinatlon, 'J>m:{ 
eviihmr.t! intmt i^lmw diHcriniiniition in luijui^t, v.'(•'^( 
regulation of, for liiHpertion of ..Tiiin, i'i'A't. 
of public war<*h«MiH4>i«, :i7«il, >^.*i. 

putdh'tttioii of r*i-hediito of, 'i',u\. 

maxintiiiii ral**ri of, s), lo2, -.'i(»l 
niaxiiniiin of ruilwuv, V>> st, 1 1>. 
rightof coriHirution to llx. liruiti'd, 77 
right and power of Htut*j to lliiiil, <>>«. 
contracts reducing to induce aid, I K^u, I Kil 
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CHAHTTABLB, 

CUARTEK. 

■mvndlnE b; bihkIiiI Ishf, ^1. 14 







mvnte coruDntiuDH, 
laltUiEted [oiur^Hii 



iilitlc u< 



reBeiviUuanlD.ooDatrti.'d, U1iII>-1^I1b. 
id Kanl St. Loulfi, ropntruvd, I4is, 
•■iiiiBUiied as Id rtookltc.lrlpt's IlMlillitr, itOI, san. WOB. 

BUbjBM til liii[¥i-ii inj'ndl'UonB, ^■^3^. ' 

BUbJBct to Law u 10 iiniuat illBpcimiiuiKDn, S«M. 
iIOKB ant nipvgnt aUte troni JUini; rutee, ifl%. 



ritflit ti. rPluiu (nw, -JTIilI, 
llSl-ilitj .m lKid.1, ^Rl iTiiS. 

in'jiiri"- to, i»70, ift'w, aH!i, ana. a 



S™"Tprl"l"""¥n&iVV't7Vliw 



145, 147, i-M, 101, l;l&u. 
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flTIES AND VILLA(iE.S-Cw 


fnwvf 




when miy l.a 


snjulnwl.M 
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iVH.'ri-«i., na't;. 




trai'k'fl'[ii-'n 


■lly'ltrr"fa 
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SB, laiS. 


rdl «■!.!■ takB, 
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(ji.AssTi.if.vrio:<-^ 
















'.lf'(r.'i.'hlH.'|i.ri' 


( ffiUeiluls, 








TcoruT. 
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^Ml•^a «[ jiity 
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II.E JIA'ITKK 

■( n-o). iiButia'Nu-, ism-is.*; 

-ahuWkki... I'tiiE Ilium urW*! 




COMJnTTBB OF APPEAl^ 

•ppoiBtBient and nmortL 27^ 
dieeUilm tnal,Wy. 
oath, bond and qiukiflcatk>ii. ^A. 
nUry, bj whom flz««l. j7S6. 

paid fmm lawpfction fzad. ^^f 

COMMON C.IBKTER 

ttmltliiff tJie UaMlirr of. &S^i^ti. 

how far maj be'hr contnct, eM'. -.^:-.2U'>. JVtl. ill** 

by contract if meeStnt^ tn, :5Ki^. 

c<mfltm«d av not ^xemptin^ from jt»"»» 3*rllj»*no?, iTl 

contracfv for. coiutr-.^^ ^1*2. ;S4^>. ^44! . 

limitation s«)«^ to ewh line f^f ri>k<L i^' 

eontractv for, not prohiMt**!. it.H--i4vJ4. i4>. '2*i^, in:. »trt 

mar not aa to zr^^m necrfi«*»n'>» or willfr*! ni^f^^^ance. i>l«', iU: -iVf*. ,5i"»». .;>?•, 

2W1, aw, i¥B, dii:. -i*!?, -^-ii, -Jt**- 

nor as aa ineorer. £M< 

ranat he hr ape^rial mntrart. SSVk. et-'tl. -2W. 2t->. ^t:)r.« 

preanmption of af^^nt's aatboritr to make, JMI 

borden of provlniE contrar:, SHH 

what riskfi may »tipalat^ ajain*:, 2M'-. -2'.M. 

fimtfA/fori Iff UabUity. 

contract limiting from o^rtain rl^k*. ii'^. 
aa to what, it mar be limite<i, 1*^1, iUl. 

to its own line, 3857- a«, :fl74. aTti. 2377, ail. 5^"7. rfr«. ,'»75. Jtt;. i\:l\ -.'tir., 
:M16 

amount of lia^kilitj. ^>-»l. -2i7t). ^ift. 

to prevent fraud— <liwbHiare of value, 'ifn 

aa ;o time and mod^ of makini; claim, 2tiri. 

aa to amount of dama.^. -JI-J4. -U^i'Z, i^U* 

aa to loM by Are. '^441*. iM^. 
statute construed, 24:25. 

does not prohibit contracti* f^'ir. 'i\2\f 
restriction by notice. ,2Mla. iW4, iSiW. •ii.'i7. iil*» 

by custom, 34-^. 

notice, as to wQai Kood, 'Si'a, S^*f\ nr: 
presumption as tu aliipper*^iiaif«*Dt, ■£\U. s^VtH. 
receipt with rertrictions mnut be aHS*»ntH<l tu, -Ji'il iCi^ 

when a contract, -JWO, 'iiHi-S^W. •«>;, ,»{ ^--iMin 

assent to,— a iiuefitiiin of fact, it.^. -iiriii. jwi, SVA, e*;7. jMiJ'i. e:r*». iMf '.. in^c 
by receipt, -iBs, AiU, Si,^, H'M* iivcy, iiiu. jt:i:> 

restriction mu't ite SL^ved to, 'ifiv-'ii'O, .;4«»*. ihw. -JW), Ji-Ji, .i\.i\, jk"**, Jrti. 

burden of proof to show limitation, ^i»\ -ii;^ 

preHiimption as U} af<f»ent, iSX^J 

settling other litssen an evidenr** of ni» exemptitm ii7-,» 

limltint; hy receipt aft«>rwanU ^dven, •J4i>2, 'i4i)7. 

may limit common law liability. :S<75, ,»m, -^a, •J4:tl, -^.M-^. 

by condltlone in free pass, 'Sm'. 

Irx Utci u'overns, «7!i. :J4«»S, •il;r:. 

liabilitv extends to pla<.'e of delivery, '.fl8-^ 'Z\6i. 

liable for lose of car, *J4-4'i. 

from liability for paseent'er »m fr**ii:hl train, •Ji>^;. 

cannot relieve itself, ex<-*»pt bv lesiMlntion, .ill 1, 'Z^iV.i 

s|)ecial carrier may rnBtrict, 'SiVm. 

cannot relieve Itself by contracts with othorn, 2t7!i 

wfu} are comnum cnrh*'rn. 

a railway comjianr, 6S. 

railway tran8f<>rrfni; Anly in cities, 114H. 

flleifplnj; car not liable for ba'^sape, ••■Jfil. 

retrnlation of chartiep €>f. 7M. 

duty to weitrh and nioHFiire u'raln, 10(>, *^*^i. 

criminal liability for lto^s nt'i;li^i<n(*t>, UWt 

crueltv to animals, Uix. 
lien of, m. 

liability for Injurr from defi^rtive approaches. JO't^.a 
lialdllty for baci^acre, '2'j:v.4--J241. 
when liable as warehouseman. •i'i"»7, iJsiTi'*. 
duty as to receiving and carryin:: i;rain, -^jtW 'iV^iK 
must carry in ord*>r of application, -^>1. 
diiH'rlmlnation as to pHssoni^rs or fn'i:;bt, '>iW} . 
CAnnot excut**' its«lf My any act of itn own, "i.^-j. 
crowded cimditlon of conmwllni; line, no I'xrnn*^ for «l<*|iiv, -J^t! 
military control, hh an excue** for dolay, •r»M'», "iV**."), -iV^*, JMis 

but may be for refiinins; L'tnulu, ixo, -i-iH!!, liWfJ, iTifi:*. 
mobs and fltrikes aa an excuse for delay, 'J5N(i, 'J-Vrr, 2ri!il. 
action lies for delay, 25%. 
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COirPENBATION— OrnKmieft 

partr Ininterett, 1090. 
materiiu for elevsted wm, 2944. 
neehwary to dfepriving of corporate rizhts, 1431 . 
inabiUtj to agree on7%5, 408« 404, l»3ri214. 
wbea to be paid, 185, 189, 190, 197. 

COMPENSATION OP OFFICERS, 
of diractore, ate., 1177-117Bb. 
none, nnleee fixed before eervice.-*. 1177. 
for aerriom not Incident to office l17K-117Kb. 
of railroad commleeioners, 2628. 
of secretary of, dfl28. 
of state's attorney, 3048. 
of inspector of gnin^ 8756. 
of committee on appeals, 3799. 
of weigfamaster, i!d09. 

COMPBTINQ LINES. 

f^rant, does not prevent grant to another road, iiM. 

rif^t to enjoin bnildinK of, 260, 261. 

consolidation of, 67, 1411. 

points, 3706. 

discrimination between, 2689-2696, 27U6. 

COMPETENCY. 

of jnror, 470,484,486. 
of witness, tSS, 756. 

CONDEMNATION. 

tu Cities and viUaoa. 

for a street over a railroad. 150. 

for a street, M7, S40, 358, 864, 865, 892, .W*, r.ar., r.»i 

for city prison, 848. 

for boalevard, S48. 

for sewer, 8H1. 
what bodies mav, 325, 827. 
who may— and for what uses, 827. 

by railway cftrjMiratiowi. 

not until its ronte approved, 181. 

undfr law of 1849, m. 

under law of 1852, 885. 

consolidatml company, 845. 

now»»r, and for what purposes, 1218, 1613. 

for connections and crossings. 266<1, 266e. 

for crossing over another roail, 264, 276, 520. 

of additional crossings, 265-267, 278. 

of crossing— right to s«lect place, 277. 

for crossing of another road in street, 701. 

for materials for road, 1214. 

for landing on river, 1489. 

for union depots, 1511, 1512. 

br flf fnrUi corporation, 862, 512. 

of prior right of way, 408. 

for conjoint use, 408. 
of the line of another road, 2n6-256e, 1088. 
property in public use, 256-268, 1006. 

when the use is different, 2ft8. 
easement in street protected, 268-271, 276. 

new burdens on, 269, 270. 
leasehold Interest, 276. 
only for a public use, 289-802. 
right to condemn in city, 839. 
power to take public property, 841. 
power not exhausted by one exorcise, 886, 849, 850, 
tor workshops, 837. 

for paint shops, Ac. ^^. 

for side trarks us«mI by consent, 350. 

{»rer<Hipnt steps to Invest with power, 847. 
or lateral or nranch road, 868. 

fraudulent of another road. 1038. 

lands of municipal corporation, 1512. 
by telegraph com i>any. 851 . 
of the neceesity for, 3h4. 

grounds of, immaterial, 267. 

not for mere convenience, 297. 

necessity, expediency and propriety, 878-394. 

of how much land, 1281-1288. 
when necessary to abate nuisance, 818, 817. 
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CumnnON— OmtfiMied. 

■tB|M to ocmdenm, are precedent, 321. 

WMa consent of city is not a condition precedent, 346. 

•ridence of,— of land soiu^ht, 717. 

in sale of rolling stock, 1498. 

CONDITIONAL SALE, 
resenring a Uen, 1498. 
contract, how executed, 1494. 
acknowledgment and recordlnf^, 1494. 1495. 
title not to pass before payment, 1493* 
limited to sale of rolling stock, 1497. 
nodce to creditors, 1498. 

CONDITIONAL JUDGMENT. See JuixiMBNT. 

CONDUCTOR. 

service of process on, 1099, 

station agent^s certificate, evidence to, 1157k. 

subject to same fine as coruoration, 2117a, iVJO. 

gtving lay-over ticket, 2318. 

slving passenger a check, 2319. 

to wear badge, 2838. 

right to demand fare or ticket, 2338. 

police powers of, 2541te. 

expulsion of passengers, for(.what, 2550. 

8ee Pabssmobrs. 
arreet of passengers, 2551. 

CONFLICT OF LAWS. 

what governs, change pending proceeding, 309. 
which of two laws govern, 31^-318. 

CONFUSION OF GRAIN 

rights of several owners, 2952, 2966, 2967. 
average of loss, 2951, 3966, 2967, 2976. 
right to replevy after, 2953. 

CONNECTING ROADS AND LINES, 
incorporation of, 1146. 
linee, 1315. 

liability for delivery over, 1480. 
crowded condition uf, no excuse for delay, 2583. 
negligence in forwarding by, ^S88. 
what are, in law, 2604, 2(XH-2610. 
removal of side tracks, enjoined, 2620. 

connections' BETWEEN RAILROADS, 
of tracks in city, are public, 72. 73, 1275, 1314. 
with elevators, warehouses, 107, 110, 569, 1273. 
by tracks in streets, 137. 

city control over, 137. 
at crossings— right to, 256e-257. 

dutv to giveiaciUtlos for, 1304. 
compelled, 1275. 

power to unite with other roads, 1224, 1304. 
removing connecting tracks enjoined, i:)0H, 2620. 
dutv of roada to permit, 1304, 13UH, 2611-2613. 
right at common law, to form, 1309. 
contract of, 1313, 1404. 

with warehouseman— rights of his leesee, 1310, 1311. 
physical or for business, 1315. 
charter power to make contracts for, 1403. 
right of —with another road, 1485. 
with bridge tracks, 1487. 
power to contract for, 1484. 
what are, under the law, 2601, 260H 2610. 
when compelled to allow, 2611-2613. 

CONNECTION OF NEGLECT WITH INJURY, 
neglect to fence. 1591, 1592, lb06, 1672, 1673, 1681. 

neglect to sound bell, 1836-1889, 1850-1856, 1858-1862, 18»4, 1866-1871, 1929, 1956. 
burden of proof, 1838, 1839. 
prima facU case, lH4d, 1857, lH60-18fVl. 
See Causi op imjurt. Nsoliobncb. 

CONSENT. 

of city to railway in city. See Citibs and Viluiubh. 

to railway in street, 60, 118-13fL 157, 159-161, 359, 316. 1235. 

when not necessary. 129, 160, 359. 

to use of streets, 12<6. 

to depot and tracks in, 1513. 
of lot-ownem to railway in street. 151-156, 1263, 1266a, 1266, 1271, 1272, 1286. 
of bondholders to consolidation, 1407. 
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CON8TlTUTIONALITY--C^jnttmi«I. 

exempting road from ^vlng signals, 18&29. 

Texas cattle law, :a49-;il51. 

ordinance regnlating speed in city, 2155, 3156. 

•Copping at county seau, 'i2Si4, 

See also, 7«i, TV, HU, 81, H5, 86, 12, 15, 17, 36, 38, 41, 18, 19-31, «6, lOOlUii. 

CONSTITI.'TION OF 1848. 

gOTems as to rights acquired under it, 1. 

special and loc«3 laws allowed, 29. 

as to township organization, construed, 37. 

corporators means shareholders, 49. 

special charters, 1149c. 

trial by Jury in condemnation not necessary, 278, 279. 

gave no damages for laying raUroad in street, 799, 800. 

imposition of liability on stockholders, 1210b4211a. 

CONSTITITION OF 1870. 
acts prospectively, 2. 
prei«erves existing rights, 2. 
sp<H:ial legislation prohibited, 3, 46. 
no repeal of general laws of corporations, 48. 
re]>eai of charters, for neglect to organize, 58. 
mode of electing directors, 59. 
street railways— assent of cities. 60. 
railways to keep office in state, 61. 

inspection of books— reports, 61. 
when eminent domain article took effect, 92 

bow far a repeal of act of 1852, 92. 
makes rolling stock, personal property, 62-66. 
limitation on consolidation of railroads, 67. 
making railways public highways, 68-74. 
fixing maximum rates of charges, 68, 75-86. 
regulations of use of railroads, 68. 
limitation on issue of bonds, <ec., 87. 
eminent domain applie<l to railways, 91. 
laws to prevent extortion, 94. 
confers legislative power, 804. 
does not confer power of eminent domain, 219, 256. 
repeal of former laws, 217, 283, 314, 321. 
effect on prior rights and proceedings, 218. 
limitation on power of the state, 220. 
constitutional right to appeal, 1054. 
effect on law of, 1819, 1147. 

CONSTKUCTION. 

of constitution of 18i0, 111, 801, 804, K07. 

of charters, as to power to condemn, 262. 

of statutes, 305, 306, 319, 321, 323, 46ii. 

when strict, prevails 321 -323. 32H, 2146, 2147, 2115, 2116. 

of penal statute, 2616, 2715, 2716. 

law against unJunt discrimination, 2666-2705, 2707-2709 

of deed for right of way, 797, 798. 

of n>arl— plans, specifications, etc., 72S, 730. 

of culverts, so as not to injure, 872. 

of cattle guards, not allowed by owner, 602. 

L-ONTEMPT -punishment of witnesses for, 2689. 

CONTIGUOUS PROPERTY-injury to. See DASiAiJBs. 

L'ON TINGE NOV— law depending on, not special, 31. 

L'ONTINUANCE. 

when service is not in time, 449. 
of condemnation by justice, 451. 

CONTRACT 

^a charter is, 55, 7H, 81, 82, 1210a-1211a. 
grant of use of street is, 143. 

Impairini; obligation, 229. 243, '^44, 1210, 1210a-1211a, lltl, 1519 1521. 
kind that gives a lien, 1077. 
special —waiver of lien, KWO. 
directors adverse interest in, 1176a. 
)>ower of charter directors to make, 1179. 
to release damages,— a bar, 1!^. 
for connection of roads, when iiersonal, 1310. 
as to crossings, 265. 266, 273. 
for connection— not consolidation, 1404. 
authorltv of railway to make, 1403. 
to consolidate, liberallv construe<l, 1410. 
for reduced rates, binding, 1460, 1461 . 
of informal corporations, madegood, 1463. 
uUra tHrsM— estoppel, when, 1885. 
—29 
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OOBPORATIOKS-Omrfiiiied. 

to Miforoe eminent domain. 3S3. 
ffeiurvead dt facto, 5C8, S29, 1147, 1151. 
moet not injnre another, 878. 
notice of lien to, 1067-1089. 
aerrice of prooeaa on, 109(^1 liB. 
corporate acta, 882. 
evidence of, 1166. 
in what conntj aaed, 1097. 
mnnidpal— legielatiTe control, S7. 
anlte in corporate name. ¥ti. 
formation under ^neral law, differs from. Dni<*r rbartii^r. liv^f 

aiibetantial compliance neoMeanr. nv»>i. 

ander laws of two states, 1187a. 
what constitntee. 1156-11581. 
when Incorporation complete. 1156. 
recording articles neoeesary, 1 156-1 l-V^ 
mast comply with the law, 1158a-115fW> 
fire insurance, 1156d, 1156e. 

when sabscription of capital sUKk n<Hre«flarT. ! ir^j 
loan or nee of corporate fands, 1200. 
sabject to legislative control, 142K-144.'> 
legislation held as creating one, 1466. 
nnion depots, 1507-1517. 
defined in statnte, 2457, 49, 27iS). 
def onct, remedy of creditors, 3832. 
liability of manasin^ officers, 29l9~^f^r> 
liability for refnslng to transfer stork, ^^^r: 
right to purchase its stock. V2(Wi. 
liability of stockholders, '^81 2-3903. 
See IncoRPOBATiOMs. 

C081*8. 

of bridge made necessary, 555. 

of removal of place of business, «9-j 

expenses of aseessins damages, HX'.o 

when county liable for, 1044. 

limiting witnesses, ^13. 

attorney's fees as, lOW, 1794-1799, 1:.:h i *m, riiW, jfiiKi tm 

retajdng, lOM. 

on appeal a<;ainst conntv, 1044, 10.5-: 
in favor of the people, 3110. 

COUNTY. 

under township system, 19, :^, :)7. 

no control over streets, 1.^, 117. VZ**) 

apportioning taxes between and city. 1h»^ 

consent to telegraph in roads. 351. ' 

Judge of expediency of roail, 374. 

may abandon laving of rosfl, 497, 4'.*^ 

liable for costs, 1(H4. 

service of process on, 1 lOK. 

suit by for flues, 2734, 2811. 1475. 

in what, action lies against railwar, if)07 11 13)>. 

in what, offender on train may be tri»fl. its. 

COUNTY COURT. 

condemnation in, 3:^. 

no equity jurisdiction, 400. 

COUNTY CLE UK-service on, IIOm. 

COUNTY JUDCiE— when to appoint commissioners, 397, 473. 

COUNTY SEAT. 

duty of passenger trains to stop at. 2304, 2234, 2335, 33^«, 1 15<;. 
See Railwath. 

COUNTY TREASURY. 

payment of fines to, 3734, 1475, 3811 

paying condemnation money into, 1014, 1016, 1019, lOf.9. 

noUPLINGS FOR CARS -injury to hrakomen from deftv.tive, 34IV3M9. 

COUPONS— cancellation, embezzlement, 170. 

COURT. 

mnst decide whether use is public, 3?H), 301 . 

necessity or proprloty of condemnation not for the court, :JH5, :iHH, 37."», 391. 

may correct abuse of jiower, 3H7, :190. 

always open for condemnation, 438, 4.35. 

evidence of corporate existence, is to, 515. 

payment of condemnation money into, 1019. 



Biihscrlption as SK^nsI, I1K6, llIK, SHIS. 
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fULATIVB RBMBDY. 

M to frmndulent and false warehouse receipts, 111 . 

»mloeiit domain law, 1071 . 

For kUling stock for want of fenc^e, 1612. 

In respect to warebonses, 2724. 

f DLATIVE VOTING— election of directors by, 59, 1459. 
lATIVE LEGISLATION, 47. 

IING DEFECTS. 

Ill incoroorating, 1463-1466. 

srrors, «36. 

errors by verdict, 1569, 1701. 

^TOM 

limiting carrier's liabiU^, 2126, 2507. 

as to place receiving grain, 2601. 

to deliver grain at elevator, 2606. 

to permit connections— proof of, 2612. 

tfAOES. 

to cootiguoos property, none of which is taken, 799-808, 

under old constitution, 846. 

new hardens, 847, 848. 

for what injuries, iM9. 

construction of new constitution, tW5, 850, 80-1-808. 

laying a highway, 799, 800. 

must he real -not speculative, 802, 850, 908, 626. 

depreciation in value, 802. 

must be in excess of that to public, 804, 843-815. 

for change of street grade, 809, 810, 8l:i-815, 818-820, 8-22, 821, 886. 

defecUve sewer, 811,817. 

injury from street drainage. 812, 817. 

depriving of sidewalk, 816, 828. 

gutter out of repair, 821. 

making levee of street, 823. 

excavation in street, 825, 829, 830, 911, 917, 918. 

bridge in street, 826. 

bridge approach in, 835, 901. 

viaduct or bridge, SW. 840. 

structure In street, 833, 8»4. 

tunnel in street, as«, 837. 

water tank in, 838. 

railroad in street, 827, 832, 842, 845, H4<>-«66, 883-910. 

grantee of city, takes subject to action, 851, 857. 

obstrucUng access to lots, K^l, 8i56, 2:^<, Mk\, <)77, 825, 830, 8:M, 8:J5, H10 Kli, Sik'., WVI 

obstructing access to place of business, 911, 915. 

additional tracks in street, 865. 

overlloHini; land, 852, 875, 905, 906. 

turning water and mud on lot, 852. 

bridge on river, 898. 

ri^ht to have condemnation, h5:^, 861. 

injunction, as a remedy, 846, 854, 856, 858, 862, 863. 

obstructing street, as an element, 2:J4,8«1, 8l«. 

elements of, 902. 

direct and physical, 851, 859, 908, 803. 

when too remote. 883, 884. 

depreciation in value, fi26. 899. 903, 9(r7. 

HiHK-iai— not in common, 890, 894, 895, 898. 

right to have assessed, 853. 861. 

trespase not necessary, 904. 

matters not actionable, 909. 

under ordinance reauiring payment, 911-920. 
movinir place of business, 912. 916. 
loss of business and profits, 912, 913, 916. 

vacation of street, 237. 

embraces past, present and future, 407, 921-!h23. 

to railicau from crwst/ii; ittt track. 

property adapted to a special use, 561 . 

when it has no market value, 561 . 

loss and damage from proper construction, 554. 

cost of bridge and keeping in repair, 555. 

evidence — expectations of contractors, 556. 

opinions of witness on matter of law, 557. 

opinions of exports as to damages, 558. 

wtien new roaa is through an embankment, 560. 

use of road as an entirety, 562. 

to part not taken, 563. 

to business and operation of road, 564. 

elements of, 564-680. 

direct and remote, 566, 667, 568. 
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from ehtOkKb of plans, TfXi^ 728, 791, 75B, 767. 
befora MaeMinent. 706. 
most be proved, 1041. 

ftf the evidence. 

of treopaoe not proper, 786. 

stipulation as. v59. 

profile of ffraae, 7(M). 

opinions of witnesses. 726, 741, 742, 744. 

right to contest, proof of title, SU6. 

of acUptibility to a use, 7&1, 724, U71. 

of other sales. 765, 766. 

evidence bearing on, 657. 

of location of land, 641. 

estoppel to claim, 497-QOO. 

fu of whcU date. 

date of filing i>eUtion, 719, 786, 78K-790. 

when of date of condemnation, 719. 

when of date of trial, 787, 783, TM. 
only issue for the jury, 507, 524. 
corporate existence not for jury, 528. 
seuarate assessment as to fruit trees, 600. 
to be found separately froui cunipenHation, 5$), 535, 539, MO. 
to lands not descrlbeu in petition, 76)^782. 

when cross-petition necesaary, 769-782. 

several lots constituting one tract. 769. 

evidence confined to lots describe*!, 769, 770, 773. 

inny l>e assessed to balance afterwards, 772. 

on all named in cross-petition, 774. 
to l)e found by jury, 282. 
who entitled— grantor or grantee, 758, 791. 
additional use or burden, 2:i2, 2:^9, i4\. 
right of citv to have ossessecl, 3-W. 
by what law flxtMl, :«K>, 316-318, 32i). 
includes past, present and future, 407, 921-923, ?J2-79j. 
recovery a bar to future action, 796. 
diversion of stream, 767. 
for a park, 7H4. 

entry and preliminary survey, 1220, l:iil. 
agreement to release, a bar, 1228. 
olMtructing flow of water, 12:W. 
to lot-owner -use of street, 1285. 
diversion of trade and travel, 826. 
to lot-owners by depot and track In street, 1513. 
from neglect to fence. 1518, 1586-1588, 1K17. 
to crops for want of fence, 1589. 
exemplary, 1792. 
leaving gate open, 1807. 
treble for neglect of dutv, 2145-2147a. 
neglect as to brakes, 22:». 
injury to baiizage, 2271. 

oxpiilsion from cars, -*288-'i.t<»i», -^^y;^ .^jjo^ 0;^;^ 
shortage in weight of grain, 2r»62. 
neglect to transport grain In bulk, 26(Ni. 
nondelivery of grain at proper plate, 261. '>. 
treble for extortion, 2714. 
against wurebouseman, 2747, 278:1, 2985. 

See ASSKHSMBN'T OF COMPENSATION AND VALl'fc;. 

DANGER. 

elenunt of ^iamaoe. 

by fire, 5<i0, 614, 621), (m, WO. 

in passing over railway, 6«W, 6M, 716, 628, tm. 

DKATll. 

from injury to cars, 171 . 

of land-owner in rundemnatlon. 125, Una. 

comparative nftgUvjeuce, 2070, 2inf7. 

from leaplni; from' cars, 2209. 

of stockholder, abati's suit against, 2!N)1 

[>EBT. 

fine recovered In, 147:}. 

for penalties, i:)<ii5, iSiiT, 2iH7, 2H«, -^-Jii, HZ-*, 21 r>, 21.->.I, 2i:i.-., ,»-.ri6. iM55, '.M56, 2.V.I9 

2<M1, 2712 '.*<11. 
of corporation —stockholdt'F's liability, IUpj. 

liability of consolidated company for, of old corporation, 1391, 14()6. 
purchaser of road, not liable for Its, 1392. 
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DECLARATION, 

ltIlliDa»l«k.r<.rw«iIof [en™.lS31-13afl. 154-J, 

iriflM, i^w, isi*, isw. iiiwL iSBn. 

nw.i.n'i«'i.v« grcBi neKligenfa. UiNl, 

wbHD nwi-Buirv t<. shuw wimt uf /bdco, W-B. 
1 It-Rills' Dte kflllilK at farm vriMalni;, UiM. 

ii^KlMll.ifenwamlJell^lngt'BWopBn, 171«. 
TiJ)i°i'h^'lnjiirv.i;w. ' 

kicnllnu.if iiim'l, l7Lf>, 1711J, 


1^4^*. 1MB. ISffll. 15B1, 15M, IBW-IW, 
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/ 


2i^?S|;.'uw- 




liijiiryErt.m'rSlWB/'in'i'Wwl.W';. 
uriLl,ii.t iBHUsaw/B I-IB.1, -Xm. 
rniHiviT against alonlthDlilM, 'iiK. 
cwillMiBBainstKlockliiilito. ■J#H,*'i|. 
tTPilii-r .I'Niii"' .idl. .-r- .".f:iTipiirHlli.n, ■-■''■,11, ■,-- 




IliiCKKK 





IIJirjU'ATlUN 



j)K K .\ (■ rn -,.u ri I.) tiiU I. n] riii, rii:(, an., S-JH, Tfj;', 



DELKi.\riiiN 



I.. l.i,i.i.- r..i.il, ij.-.n, l-i>., i:ii«, liJdJa, iisisu, 
ItSHV IS THASKIflltTATION. 



t Mill .■s'liil"-. WX SrW,"jf*Ji' 
1 ni-uliTl hi fnp«iiril, ■£>«'. 
Hity i>l .■iiniHfUnK lioea, SV« 

in KOB fur, m'l. ' 
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wImto and to wbom, 9882,9800-180. 
•I cwriwgi, JoBctloiiB, Jfcc., MM. 
1V warehoiMeiiitti on raoeiDt. S747. 

danuMBM for neglect, SfCT. 
of good*— waiver of lien, iTSO. 
of grain In order reoalTed, 2786. 

In equal condition ae that received, 
of warehooae receipt, paaaee nafai, t!7%. 
of grain on return of receipt, 980O. 
by warehooaeman, 909. 

DBJIAND. 

of illegal rate— not extortion, 9Sn . 
when ne ceoea ry before eJectni«kV987-WB. 
by bolder of warehooae receipt, 2747. 

DSMURRBR. 

defecta in petition, reached by, 417. 

to cniee petition, m, TflS. 

epedal to declaration for defecta, 1711, 1719. 

DBPOTS AND GROUND. 

eondemnation for, OOH, 416, I'UZ. , 

extent of, 870. 

meaaore of damagea, 666-668, 669. 
evidence,— atipolation to build, 7K. 
Indiee' waiting room, llSKb, 1386, 1904. 
change after location, lti35a. 
aoqolring land for, 1476. 
on achooi land, 1492. 
daty to build and maintain, 1499. 
injury from defective platform, 1500. 
grounds— 4ii4a«< public, 1901. 
when paaeing over, no treepaee, 15U1. 
negligence in paesing over, 1908. 
obatructing paeaage to by cars, 150eS, 1506. 
penalty as to, 1506. 
consent of city to one in street, 1513. 
opening, lighting and warming, 2180, 2182-dl»4, 2138. 
accommodations at, 319), 2181. 
injury to passenger at, 2181-2139. 
contract to maintain, personal, 218r>b. 
platform and approacnes to, 8131, 2134-2189. 
places for alighting from trains, 2131 . 
aafegnvds and lights at, 2182, 2131. 
no duty to fence grounds, 1574, 15H0, 1581. 

DEPRECIATION OF VALUE. 

on question of damages, 566, 578, 720, 7*6, 808, 806, 876, 888, 899, 902-908 

of farm, 621-623. 

taken as a whole, 6dS, 623. 

muat result from act complained of, 888. 
of contiguoua lots, 688, MO, 801, 883, ^ 
See Dahaubs. 

3E8CRIPT10N. 

of road in general, 452. 
in croaa petition, 628. 
suffldency of, 538. 

In deed for right of way, VS!^. 

DIRECTORS. 

election of, 59, 1469. 

to make annual reports, 61, 1427. 

penalty for neglect to make, 2611. 

majority to be citizens, 67, 1187, 1187a. 

when act as public agents, 290. 

election and classlllcation, 1176. 1180, 1187, 1469. 

election after time Axed for, 1187. 

to list property for taxation, 1498. 

vacancies and ny-laws, 1175. 

corporate powers In, 1175. 

service of process on, 1091, 1131 . 

trustees for stockholders, 1176. 

adverse interest in contract, 1176a. 

compensation, 1177-1178b. 

ctianer— powers of , 1179. 

make financial statements, 1188. 

increase of cauital stock, 1179a, 1907, 1907b. 

power to purchaae stocka, 1906. 
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DIRBCTOltB-OmMnueil. 

lo require paymenl ut Bubacrtullon, 111 

not unlU wliala Block la uVcn. 11» 
remavHtur, 11HS. 
powcrB In ^neral, lW7b. 

Co make IwndB ci>nvEitl1>le lalo sin 
BBMpp«l In ilvnj cunnoliilBtlun. um. 
mnal auroe M lerrn. nl FonwiliditLlun, 1 
iniBoritj' rpptwwnlBtlon, IIRH. 
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:khi>l<li<r'» taUMclUBl UbIiUII)', LSTii 



u H> rurylni; gnUa, ^''lu 
iia Ell Hhlppers. »yl.i -Jhii-l. ■^•77 
Xuidaa |(on<l» uut of otdn, HWI, 
must M «Uliwii 111 III- iinjiiiit, tm 



DISMISSAL. 

uf iMlltlun, ua iiil>iilQlHtriili>ni' miillDD, ta, 
siter niiniF itriMa-liill, 4au 
im SipiHMI^ KEW, lltiy 



<if ciirn.'rBll.in hy la 

fl>llllIH[l>»ln'ttilHH 



JIM, nut»,IIST. 

-Iwnv 1i>' CKDPulIilrUiOD, 1«W, 14:M, l.m. 

uut lilitltllna nuul In tluiu. KW. 

UIHTAXCE lit' HAUL-... hiIduiiI nuiiiM dlni'flu]] 

DITCHES, 

wdluriuKllceln, B-ri.-li-iLi... h.S'i. n^ 

"(•lilllly fur nL'it'liin'n'i'uinl'imBtriiitiou. S71i-Sh*. 
UIVKKBIUK, 



■orwiulreil,:Kl. 
;ijpurclis«criilali>ik(ine]ietu[ii)n, S 
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DaiffBSnC CORPORATIOKS-CV'ntimuki. 

fm the lease of their roadst 1476. 
oontractB for land for depots, 147H. 
niaj parchaae personal proi>erty, 1476. 
powers apolieable to horse railways, 1477. 

DOmcILK OP CORPORATION. 
o< rtUwar. 1148a. 
of coBBouaated company, 1419. 

DONATION— reduced rates for, binding, 1400, 1461. 

DOUBLB. 

llablHty of stockholders, 390^2911. 

damages, refusing tojdve sheriff certificate, 29:i''>. 

condition to liabimy— waiver, 2936. 
valoe of fencine. 1817. 1820. 

of grain, deliverea contrary to orders, 2622. 

DRAINAGE. 

power of city to require of railways, 145. 
liahility for ice ana water in ditches, 148. 
culverts and sluices under railway for, 12:^. 
sy-tem, benefits by, 204, 587. 
of streets, 812. 817. 
unskiilf ul dr^ns, 879-882. 

DRAWBACK— of fare, evidence of iinjnst dlmriminatloo, ;>T<)6. 

DUMMY RAILWAYS, 114B. 

DUPLICITY-in deelaratlon, 1711. 

DURATION-of corporation, 1153, 11?2. 

BARTU— taking for road, 1214. 

BASBMRNT. 

in highway— right of way, 268. 

perpetual in street, 268-270, 272. 

as affecting amount of compensation, ^12 

deed held as giving only, 1*^). 

in city— grant for railway, 1299. 

BATING noUSB— obstructing passage to, 1500a. 

BJBCTING PASSENGER. See Paasbnokr. 

BJECTMBNT-when it lies, 987-990, 995, 997, 1001, 10i>t, 1005, 12.52, 1260. 

BLBCnON. 

law in cities, not local, 31 . 

to renew charter, 1172. 

under what law to proceed, 312, 315. 

of remedy, 1612. 

of consignee, to treat grain as converted, 2622. 

as to company to sue, 1602. 

held to— in location of road and depot. 1225a. 

ELECTION OP DIRECTORS, 
constitution as to, 59. 
election and classification— vacancy, 1175. 
cumuliUive voting, 59, 1459. 
minority representation, 59, 1459. 
right and mode of voting, 59. 
▼ote in person or by proxy, 59, 1180a, 1 159. 
when and wbere, llTo. 
regulated by bv-Uws, 1175, 1180. 
city may vote by proxy, 1181. 
time of— fixed in oy-laws, 1187. 
effect of neglect to elect at time fixed, 1187. 

ELEVATED WAYS, 
incorporation, 21M2. 
obtaining right of way, 2943. 
materials— compensation, 2944. 
increase of capital stock, 2945. 
powers and restrictions, 2946. 
use of streets by— how obtained, 2917, 2918. 

ELEVATORS. 

severing connection with, .569. 

delivering grain at, 107, 260r), 2602-28l)K. 

connecUons with, 1309-1311. 

tr»ek to. when part of road, 2604. 

when railway not bound to deliver at, 2605-26flK. 

BMBANKMENT. 

intersection of railway through, 565, 560. 
on land, value in condemnation, 665-607. 



BH B AN KM ENT-t'nlU InUeil . 
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BMBEZZLKUGNT-hr teeiiE, ^t., nt riUvfty, 
BUINBNT DUMA IN. 

under old conBtltuiion, IJB, 

coDBUtuUna UmilR powsr, 1N(i, 1X3, 2S2. 

Ddt conferred bv conelllulln n, SIR, ■06. 

nwnre o( power, IM. *!7, *», IM. 

not applicuble bi iimnteipul HDhtcriiitlOD. 1) 

to siracial uwxeiiieats, ^t4, Wii, 366, ll» 
eBect on uilng power, -itt. 

on epeclBlBBBBHiinealB, sa4. 
uriDt la reBlnlDl nf. voliL -£». 

UmlSSlOM BQd'ri^kflon8.'':»f iVTaU. 18 
iBHlBlBtlve power over, ;w, 
■Utute Is remedial, »UB. 
is mudfttori', Sm, ia. 



ipeul Dl laws tar coiiiUcn(lon,MI8.^tO,«1, 31 
imlruciioa of Uw-Etrlct, SB, :)(lii, ifiS. 
h«i Hnbjecl 'o llie rlijht, iw-isiis. L;r«-S7F!. 

IrsnchlueB uid iiroperly o( ciirpsrsUcinB, : 

feccj privilege, 343. 

BtUei;ranIa.»i3,;m. 

horse fiiil«B» for Bantlier W" *! 

P s p pert b w BT pr! B e SK 
Hftc I Id bighw a Jut [ i 

I » JG niiP Jh 93 
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rba « tak na * 

pa ual I niarf >f », A^ « 
n H mn acl S9 9t 

Inipi.Bltii.B of new -iutlwe, 33a. -JW. laiS, -ill, i 

dftpriTitlun «t ]irri],vny, Blir. 

a leKl^lBlive .ir [>rillrl,'Ji.l qiii-«ilon, m, .IM, 3ti 
eipeUIciu-T nf e.,.rrle>- l.j- r.ity, :1S3. 
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purmMit neoewary to complete, 208. 
wta to be made, 1^ 189; 1(K), 197, 201. 
taUBg bef6re, 212, 1214. 
entnr enioloed, till p&ld, 190, 197. 
of the dlveetttue of tlUe, IflQ, 205. 
Judgment paeeee, 206. 
ttiict compliance neceesarj, 819, 821-328. 

who may txerclM right. 

■tate alone can idre thepower, 218. 

right, how exerdaed, 325. 

who may condemn and for what parpoaee, 327. 
who may eidoroe, 888. 

by act of, 1849, 884. 

by act of 18G2, 885. 

powfT -of eitiat and viUaae*. 

for streets, t^?, 840. 868, 864, 866. 

parpoaee not specifically named, 842. 

for city prison, 843. 

for boalevard, 848. 

for a sewer, 861. 

when enjoined, 808. 

grade of street, H20. 

poiseni of raUwttV9. 
to condemn, 181. 
materials by contractors, 182. 
for lateral or branch road, JB9-381, 863, 354. 
forfeiture of right, 382. 
limitation as to time to locate, 882. 
not ezhaosted by ezerdse, 386, H49. 
for work and paint shops, 837, 888. 
for depot grounds, 338. 
for 1 amber sheds, 338. 
to take pablic property, 341. 
to use streets, 344, 345. 
of ground ased by consent, 850. 
by fU facto corporation, 362. 
for switches, tamoats and side tracks, 352, 35b. 
for additional tracks in city, 856. 
to build road in city, 357, »9. 

no ordinance necessary, 359. 
extent of land taken, 366-8t2. 

width of right of way, 866, 8£. 369-371. 

for depote and side-tracks, 870. 

governed by the necessity, 368, 372. 
to acquire land under, 1213. 

for what uses and purposes, 1213. 
entry on adjacent land for materials, 1214 
to teke necessary materials, 1214. 
of union depot, 1512. 
of elevated ways, 294.3. 2t44. 
when constitutional proviBioa took effect, ?1A. 
effocta on prior righto, *J18. 
repeal of prior laws, 217. 221, 222. 
application to pending proceedings, 225, 22K. 
what law governs, 309, .312, ^15-320. 

pedtiooer bound by election, 312. 
for telegraph, 851, 

8«?e COMPBSIHATIOK, CoNDBMN ATION, CONSTFTOTION, DaXAOEH. 

EMPLOYE. 

rules and regulations for safety of, 1385. 
UabiUty for injury to, 1157m, 115Rf. 
injury to, from neglect to fence, 1584. 

BNOINE. 

offenses relating to, 171, 1?2, 174. 
requiring bell on, 1442. 
injury to stock ny, 1518. 

ENGINEER. 

willful injury to stock. 175. 

senrice of procees on, 1099. 

fine for Injury to stock, 2084. 

frightening team, 2081-2086. 

starting train without warning, 2Q87-20H8a. 

culpable negligence al railway crossing, 210t2. 

same fine as on corporation, 2117a, 8120. 

contributory negligence— running too fast, 2198. 

Joining in strike, W^. 

opinion of, Bs to damages, 668. 
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ilaii>H:<"» lo iiw of pmiwrty u ad, WB. 

ri>IaLli>' VBliio of put takeD. tit wtliile, niS, MH. 
airlp i-al iitr, vnliKfl aa i>I tlii' wbale, WIH, ^, an, TU 
Jula foniilin: ono Iriut, Tfil'. 




KNTRV. 

b.torn nnvniml, aw. (KCMHin, !Wfi-»Ui, l»rt. IdM, 

iwi"r«]H.lsT.e.M,«ii),f«a-',ii;n.^^ ^^^_ 
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"ii.irci'illn.'iiimj-.iani. will-, 
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KSlXiPI'KI. 

i" :i,:'],'",i',.f.''m!ir]"r- (iili. (.. Und. WCt. n<B. 511 





(I. il.mj' Ituhlliri', 'ism-iim. 
tn show clmrter iinMinirtiliiUuaiil, a"JS, ainr.. 

nf 'Iln<rU>r bi (Tonr 'innii'ilJiUtlon, Hlf. 

(If rOfliotiMnn to ileny mlliltty of monmin', r*13, ISM. 

Kt ritr|f>ratli>n tn .1*>ay vaUiUty i>I einck, l»Ki. IJiiU. 

lit [n.nri"'rmlpm. IlllK-'liTrB. 
liiii'HTLmilMrlhDtitw. 1KI.1. 
rorllll.ul •■•mWe at nHkU'B, H'i, IITIK 
rKrrlllcnlit.if, 1111*. 
urtUlwof, Ilil.llVle, 

piilMii9»liinntr.)ri...piU«aii1stenfp, lim 
not fiir Hie intj-, SJ^, 
lK«>ki> und m'tsiniini' /(((■«, U'W- 
wvl'lann- anil ptuiil, .-tlU-Slii, KM, MH. 
o( conHillilMli'B, tufll, 

cBrtitl"! wpl™ "I STtlrli-i, I»!W, l«ai . 
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EDKUCS-Oonllmiad. 

vbHmI pmnlMS of ■^mt, TSO. 

expecUtloB of contncton, 56i. 

to sbow when ceitUkftte p wj B Mt ted, 460. 

of eelectioii of jnvy by Jokloe, 4S1. 

of Application to appoint commiasiooen, 478. 

•howinff d*7 of meeting fixed. 480. 

fiom view <>f piemiaee, 4ftL 496. 

opening and cloeing, 5c22, 1041. 

woriLing no injnrr, 517. 

of paaeage of ordinance for atreet, 5d6. 

when none as to cost of fencing, 5M. 

of coet of bridge made neoeaaarjr, 565. 
opinions of witneesee— matter of law, 557. 

experts as to damage, 55H, 559, 747, 74» 

as to valoe, 7S7, 79i, 744, 753, Tbti, 7i&. 

as to damages, 738, 741, 742, 747. 

as to difference in Talne, (£a>. 

Jury not bound by, 745-749. 

as to benefits, 7^. 

weight of, 7», 727, 747, 748, 753, 745, 746. 
as to ralue of land, 656, H78. 

for a special ase, 561, 751 . 

for any use, 66-2, 663, 

of compost and raanore, &Si. 

offers above market, f>69. 

special value above market, <i69, 67T>. 

when no market value, 679. 

deed as evidence of. 738. 

view of the land, 740, 744, 768 

atate of improvements, 7^. 

for selling in lots, 743. 

value for any purpose, 7M. 

of other sales of lots, <fi5, 76^>. 

of whole, Ui get that of part, '<76. 

capacity for other uses, 6!94-(>!fti. 

from uses and capabilities. 7*il, mci 

prospective, too remote, 7a, 7«J, 7:^4. 

location of the land, 641 . 

a» to (iamaoes. 

depreciation of value, 57H, 579. 

when nominal, 768. 

from diversion of Btream, 767. 

change of plans, 738. 734, 758. 

explainln{; plans, 729. 

cross-examination as to 7:^. 

of violent entry— not proper, 73(», »J«j8, I'iii. 

physical condition of land, 717. 

orfdge in street, 8:26. 

of obstruction to street, 891 . 

ordinance ac^ainst, H92, 89ti. 

urdinance fur railway in street, 89ri. 

depreciation in value, wlien proper, ^«8. 

value before and after, 899. 

cause of decline in tra^^.e, 900. 

throwint; dust and dirt from bridge, 826. HOO. 

elements of, 908. 

excavations in street, 909. 

damage to business— sales, 913, 915. 

when necessary to prove possession, etc., 887. 

averat^in;; as to daiiia^res. 761. 762. 

confined to lots descrlbe<I, 769-771, 773, 780, 781. 

burden of proof, 777. 

deed of release, 798. 

limiting by instruction, 755. 

in rebuttal, 777, 893. 

on croes-oxamlnatlon, jar to building, 901. 
judgment of condemnation, 10*^. 

attacking collaterally, 1029. 
ofllcers return, prim't facie. 1126. 
by laws against strangers, n57c. 
oif rules and regulations, 1158d. 

witnesses construction of, 11581. 
to conductor, of paseen^r's rights, 1161. 
[>f wrongful issue of certiflcAt4> of stock, VAUOe. 
of order of directors not entered, I20()e. 
of executioQ of mortgage by railway, 1357. 
of acceptance of contract, 1468. 
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BXKCUTOIi. 

Uability fur stock, 1208. 

appoal from cunUemnHtioDf 1063. 

BXPEDIKNCY. 

of the HJCorciiM uf eruiottnt domain, 373-394. 
of rt>ad not involved in appoal, 37-1, 87S, 1012. 
of laying; street, 375. 

EXl'IfiKTS. See r>57, 747. 

KX I'OST FACTO LAW, See 1519. 

KXPULSION OP PASSENUBli. See Pas8BNOBB«. 

EXTOUTION. 

In railwayt*, 75, 70, HI. 
iwualtiee for, 7«, KU, W, TiVi. 
limitation of action, !C 
lawri to unnent, IM, 1 128, 1515. 
w!i(.m railway guilty of, 2645. 
ovldenct* ne<'0B8ary to show, 28!iK-2ti'JH. 
declaration in suit for, 2702, 2701. 
evidence of 2706, 27iM. 

preponderance enoa^h, 2712. 
attorney's fees in action for, 2714. 
no action until schedule of rates, 2721. 
fines to county, 2724. 
suits for to have precedence, 2724. 
when guilty of, 2645. 
See Unjust Discbiiiination. 

EXTHA CHARGES-neglect to procure ticket, 11571, n57k, 2668. 
FACILITIES. 

for marketing by railway, 587. 

for connections and crossini^, 1304. 

for tr^nsp4irtation, 2140, 2141 

FACT— questions of, 1H55, 1856, 1858, 1859, 1925, 2175, 2177, 2180, 2;»8, ZV(A, 2:369, 2378,2397, 
*429a, 24im, 2502, 2507, 2548. 

FALSE SIGNAL— placing— punishment, 171. 

FAKE. 

Includes baggage, 2236 

payment not necessriary to passsenger^ protection, 2337. 

offlcer taking, to wear badge, 2338. 

return pn* rata on e.xpnlsion, 2550. 

extra for want of ticket, 26(;8. 

See Extortion. Charubs. 

FARM CROSSINGS. 

an element of damages, 619, 680, 1529. 

not when it will injure road, 680. 

duty of railway to make, 1518, 1528, 1529. 

what is, 1583. 

doty to keep bars or gates at, 1626. 

leaving down or open. 1907. 
when owner may make, 1817. 
signals not required at, 1831 . 
See Fkncinu Track. 

FEDERAL COURT-removal of case to, 430. 

FJSNCING TRACK. 

powers of cities to compel, 144. 1280. 

ventict should show amount allowed for, 531, 532. 

wLoee duty to keep up, how shown, 532. 

•a element of damages, 5S4. 583, 590, 707. 

instrncUons as to, 618. ^9, 707. 
rijcht of owner to make, 1009. 
keeping up for six months, 707. 
iej^slatore may require, 1442. 
duty and liabinty, 1518. 
within what Ume, 1518. 
constitutionality of statute, 1519-152S. 
cunatruction of the law. 1526-I529a. 
effect of other laws on, 1530-1&16. 
appliee to all railways, 1526. 
law remedial not penal« 1527. 

tiHu^ructOm 

excepted places, 1518, 1547 -1M9, 1563, 1574-1581, lft», 1690, 1693, lti97, 1699, 1700, 

1706, 1707, 1761-1764, 1767. 
gates and bars at farm crossings, 1518, 1826. 
construction of farm crossings, 1618. 
ooikftniction of cattle-guards, 1518, Ittft. 
-31 
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FENCING TRACK-Conttnued. 

meanlxig of "neceeeuy farm croesinsflL" 1686, 1629. 
mast be at all croeslnKB not public hit^nwayB, ISBtta, ltt5. 
act preventiiig animals at large, no repeal, 1580, 1S32. 
' time in which to fence, burden of proof, 153^1546. 

declaration aa to time to fence. 1534-1586, 1542, 15f4. 
when road in use six montha, 1584-1589. 
proof road being open six months, 1586, 1543, 1546. 
no duty to repair before six months, 1539. 
change of ownership, doee not extend time, 1540, 1641 . 
of depot grounds, 1574, 1580, 1581. 
in cities and viliagee, 144, 1580, 1575-1577. 
* cattle-guards in streets, 1582. 

cattle-guards, except at nigh way crossings, 1625. 
meaning of words '*on both sides of its road,'" 1629a. 
mandamus to compel, 1629b, 1824. 
notice to build. 1816. 

how served. 1816 
right of owner to build and recover, 1817-1824, 1581. 

double value of cost and damages, 1817, 182U. 

recovery for a part built, 1818. 
allowing owner to tence, no release, 1819. 
release of railway to fence, 17^4. 

by allowing for in damages, 1719-1783. 

by contract with owner to, 1735-1727 

road in hands of receiver, no excuae, 1821, 18^. 
must be on line, 1822, 1823. 
evidence of contract to fence, 731. 
duty as to maintaining. 1518. 
liability for injury to stock for want of, 1518. 
of lessee of road, 1628, 1629, 2461, 2462. 
of lessor and lessee, 1602, 1604, 1628, 1629, 246^. 
extent of liability, 1584-1591b. 

injury to an employe, 1584, 1586. 

injury by agents and cars only, 1586-1688. 
to crops, 1589. 
liable for what animals, 1590. 

liabUitu f(fr iiijury Up Htftekfrom neglect to fence. 
allowing cattle-guard to fill with snow, &c, 1591a. 
must be out of repair at place cattle get in, 1591. 
neglect must be the cause of the injury, 1591, 1672, 1678. 
plaintifl'B negligence the cause. 1593. 
who may recover for neglect, 1RJ4. 
cattle-guards out of repair. 15%. 
neglect to repair, 1608, 1009. 
leaving bare of farm crossing down, 1608. 
aufticioncy of gates, 1610. 

insufficiency of fence, 1618. 

neglect to keep gates in repair, 1623. 

fence out of repair- notice, 1816, 16:^7, 1640. IWl, U)44, 1730-1732. 

neglect to keep gates closed, 1630-1634. 

neglect to discover breaches, l(i27, 1635, 1636-164:i. 

notice of breaches in, 1640-1644. 
time in which to repair, 16:37. 
e8t<»ppel to denv duty to repair, 1645, 1646. 
as tu common field. 1624. 
proof of place of killing, 1578. 




its surticiencv, 151M, 16U0 

of neglect of duty, 15JW, 1614. 

of duty to fence, 1 760-1 7f)2. 
declaration for killing. 159S, 1690-1718. 
when liable for stock Iniured, 1615-1625. 
attorney's fees, 1591b, 1794-1799. 
animal lawfully at large, l(i06. 

aniniul at large, no release, 1748, 1749, 17852-1754, 17fl«»-1758 
wln*n no nroof of no^^'liuence required, 1603, 1613, 1617, 1619-162:i 
whL'n neglii^ence inferred, l(i<>5, 1616. 
election of reme<ly. 1612. 
wluMi no recovery for nt'glect, ISIlfi. 
duty to make cattle guardw, 1611, 1625. 
duty U) make trutes, Ac, at farm crossing, 1626. 
common law liability for negligence, otherwise, 1518, 1647, 1648. 
burden of proof, HV47, 16-18. 
at place fenced, 1742, 1743. 
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FENCING TRACK—Omtinued, 

contrihntory necUj^nce of plaintiff, 1728-1759. 
tearing down— penalty. 1HH7. 
trespass for reraovin^^ for road, 1()29. 

frightened animsJ, 1601. 

PERRY PRANCUISE. 
by special act, void, 15. 
condemnation for, 37H. 
subject to eminent domain^242. 
railway grant subject to, 1490. 

PlCTITIOUa-incr^ase of capital stock, 87, 1878, 1383. 

PINE8-for what, 168, 165, 168, 175-177, 1522, 2nW, 2087, 2100, 2126, 2?74. 2M4,.e450, d»55, 
2561, 2710, 2712, 2724, 2789, 14?2, 1473, 1475, 2118, 2117a, 2771, 2778. 

FIRE. 

element of damages, 560, 614, 620, 636, 716, 

from grass on right of way, 1800-1)4)6, 2496, 2197, *^199>250:l, 2608, 2509, 2520, 2522, 

«>34-253<i, a>12, 2547. 
escape of, prima facie negligence, 2484, -2510, 2516, 2525, 3686, 2540, 2546. 

but not conclusive, 2498, 2525. 

negligence implied from, 2185, 2496. 

burden of proof as to negligence, 2485, 2486, 2510. 

unnecessary amount of steam, 2487. 

throwing sparks a great distance, 2493, 2511. 

evidence rebutting, presumption, 2616, 2521, 2533, 254(», 2546. 

use of wood in coal Durner, 2518. 

care required of railway, 'M'M^ 2-tih!, 2495. 

duty as to appliances, ifcori 25(M. 2514-2517, 25«, 2527, 2528, 2587, 2541, 2545 

railway not an insurer against, 2198, 2525. 

loHs that owner could have avoided, 2605, 2506. 

when injury too remote, •.K07. 

remote and proximate cause, 2512, 2529-2531. 

declaration, 252K. 

variance, 2532. 
setting to gras?4 2536. 

limiting carrier^e liability as to loss by, 24H9, 2441 . 
liability of lessee for negligence, 2534. 
liability of warehousf^man for loss by, 2766. 

care to prevent loss ny, 276(5 . 
See Nrouoknce. («r.\hs and Wssds. 

PIRE INSURANCE COMPANY. 

when incoporation complete, 1156d, ll.)6e. 

liability of stockholders, 2835, 2836, 2:^1-2844, 2^78, 2888. 

PLAOMEN. 

city may require railway to keep, 145-147, 1280. 
at street crossings, 1455, 18}M, 2-150. 
right to stop persons crossing, 2450. 
lianility for net'lwt to keep, 245>1. 
penalty for neglect of duty, 2450. 

PLOWER GARDEN— condemnaUon of— flamages, 659-661. 

FORCIBLE ENTRY— lies for entry iUegaliy on condemnation, 'J91, 11)68. 

FORBCLO.su RE. 

decree— sale— payment, 1013. 
effect on use of road, 1343. 
sale of fragment of road, 1%4. 
distribution of proceeds, 1354. 

FOREIGN CORPORATION— si^r^ice of process on, 1101, 1125, 1135, IIW, 1140, 1142. 

FOREKJN RAILWAY. See Domkstic Corporation. 

FORFEITURES 

to prevent extortion, etc . , 1 428. 
for neglect to fence, 1522. 
starting train without signal, 2087. 
neglect to post minor law, 2128. 
olwtnicting highway, 2119-2121. 
of charters, 55, 56, 94. 
of stock. 1192. 
olMtructing weighmaster, 28il. 

FORMER RECOVERY-a bar, 792, 795, 808. 

FORMER USEFULNESS-r<»storing highway, etc., to, 1*», 1212, 1243, 1245, 1297, 1298. 

FRANCHISE. 

grant by 8|>eclal law, 3. 

8nbje<*t to eminent domain, 91, 9C5, 242. 

right of way is not a, 274. 

power of state to regulate its exercise, 1429, 1441, 1442. 

may be mortgaged, 1467, 1514. 
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FRAUD. 

In iBsne of stock, 137&-1880, 1888. 

in ordinance to take sidewalk, 828. 

in proceeding to condemn. 1063. 

defense to subscription, l]92k. 

release of, subscription, as to creditors, 119R, 1196. 

purchase of stock by corporation, 1208, 1208c- 12(i3e. 

in warehouse receipts. 111. 

in relation to tickets, 2556-2581. 

as to contents of baggage, 2243, 2m^2259, 2260 

in Judgment against corporation, 2833. 

as to warehouse receipts, 27U3. 

effect on lien, 2955. 

action for issue of, 2956. 

FREEHOLD. 

when involved, 1047. 
when base, 1290. 

PRBBHOLDER-see 468, 470, 485. 

FREIGHT. 

right to transport, 1316. 
riues and regulations as to, 1320. 
charges, tendei, when, 2567. 
waiver of pre-payment, 2568. 
classification of, 2722. 



PREIHHT CARS—behlnd passenger, 2129. 

FREIGHT TRAINS, 
new use of street, 157. 
tickets to ride on, 1322, 2298, 2311, 2312. 
carrying passengers on, 1157p-1157y, IIW, I168e. 
evidence to show it carries passengers, 2306. 
excluding passengers from, 2206. 
need not stop at idl stations, 2205. 
expulflien of passengers from, 2297, 2311-2316. 
duty as to brakes and brakemen, 2^ . 

penalty for neglect, 2235. 
See Railways. 

FREIGHT YARDS->conderanatlon for, 416. 

FRIGHTENING. 

animals— liability, 1586, 158H, 1601. 
team, by whistle, 175, 2(IH4-2086r. 
by great speed, 21M. 
See ANIMAL8. 

(lAMING— expulsion of passenger for, 2550. 

GARNISHMENT. 

money sot apart to pav debts, 1.H46. 

mortgaged revenues, 1347. 

mortgaged earnings, before transfer of possession, i:U)3 

unpaid stock by creditors, 2814, 2H21-282(). 

(iAIU)ENlNG -damage to business, 65iM)61. 

GATES AND BARS AT FARM CROSSINGS, 
duty of railway to mnke, 151H, I52!la, l(Wt)-lia4. 
on oart of fence, IWM). 
nonce to make, 1810. 
keeping In repair, 1609, 1623. 
leaving open, 1608. 16:M, 1702, 1728, 1?29, 1807. 
fastenings to, 1610. 
right of owner to make, 1817. 
estonpel to deny duty to repair, 1615, 1646. 
See Farm ckossinos. Fkncino tracks. 

(iENERAL ISSUE— traverses all grounds of recovery, 1711. 

GENERAL LAWS. 

constitutional provision, 3, 8, 9, .39, 42. 
applicability of, 42. 

(iOOD WILL— damage to— condemnation, 700. 
GOVERNOR. 

signing petition to condemn by state, :J25. 

appointment of railroad commissioners, 2625. 

may remove them, 2626. 

to approve their bond, 2627. 

may require reports of, '2tm. 

approval of state's attorney's compensation, 2843. 

appointment of chief Inspector of grain, 2756. 

rei)ort8 of cause of railway accidents to, 2086. 
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• 

{RADE. 

of ^ain, mixing:, 104, 2740. 

for inspection to be flxe<1^2796. 

notice before chancre of, a7%. 
of fttreete,— profile, evidence, 760, 887. 

liability for changinR, 801), 810, 813-815, 818-«90, 822, 886, 12riO. 

bv conaemnation, 8*^. 
of railways in cities, 117, 145. 
See Cities and Villaokr. Damaorh. 

mANTEE. 

action by, for injury to land, 422, 423, 1025. 

dam aires to, 758, 7*.«. 
ejectment by, 1001. 

iRASS AND WEEDS— on rlchtof way, negliBence, lfiR7. Ift00-180«, '^l!«, iM97, •J49!l, 2Mtt, 
ir,«lH, 2509, 2520, 2522, 25»l-253f), 2542. 

niARi). 

as to fences and sates, 1630, ir>31, 1635, 1636, 1688, 1639. 
See Patrol. Fkncino. Railways, 

".UARDIAN. 

party to condemn, 325. 
liability for stock, 1208. 

HACKMEN— injury to baggage, 176 

REARING. 

of condemnation^97-529. 

setting of time, 4%2. 

in vacation, 453. 

in term, 457, 458. 

assessment— laying road, 151-453. 

HEATING OP GRAIN— liability of warehonseman, 2706. 

REIR. 

ap{>eal by, 1063. 

necessary party to condemn, 424, 425, 

HIGHWAY. 

how far a railway is. 6H-74. 

condemnation for, S»4. 

expetllency of, 374 . 

notice to land-owner, 450. 

fixing time of hearing, 451 . 

c/)ntin nance l)y justice, 451 . 

petition, description, 452. 

claim of damages, 497, 498. 

damages must )>e adjusted. 501-504. 

comi^ensation not in l)enents, 631, 632. 

measure of damages, 6'15. 698, 706. 

right to abandon proceeding, 957. 

order for, necessary before taking, 1(M0. * 

appeals, I(«38-i(M7. 

act construed with eminent domain act. 706. 

jwwers «)f commissioners over, 1247. 

telograph in, 232, 241, 351, 1003. 

ol)«tructing access to, 677. 

right of way, is property, 288. 

grant of use, joint- not exclusive, 1245. 

by state construed, 1246. 
power of railway to build road over, 1285, 1278. 
railway in— damage to contiguous property, 234. 
private switch, not a highway, 1312. 

UGHWAY CROSSINGS. 

changf* of by raUway, 1294. 1294a. 

equitable interference with change, 1294, 12Ma. 

change of place of intersection, 12OTa. 

duty t«> make and maintain, 1295, 1297, 1518. 

as to new street, 1296. 
restoring to former usefulness, 1297, 129K. 
what is. a crossing, 1583. 
proof triat road is a public one, 1903. 
cattle guards at, 162d. 
no fencing at, 1518. 
duty as to approaches, 20H9-2097a. 
notice to make or re])air, 2098. 
neglect to make or repair, 2099. 

penalty for. 2100. 
ohstrncting witD cars. 2111 . 

liability under ordinance, 211S-2117a. 

penalty for, 21 19-2121. 
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CORPORATION— Continued. 

ot union depots, 1607-1517. 
Articles of, 1907, 1506. 
certtflcnte of, 1909. 
wbnt makee, 1609. 
curing defects ln^468-14a6. 
of eleTAtod w«y, 2942. 

See COBPOR4TION8. EVIDBNCB. 

i^RBASB OF CAPITAL STOCK. 
power and reetrlctlonB, B7, li'HIa, 12U6, 2941. 
who mar Increaee, ia07-1207b, 1885b. 
who enuUed to new atock, r207c, ISHGc.* 
of elevated way, 2945. 
See Capital Stock . 

URBASE. 

of expeneee of a railway by a croealDg, 565. 

of damaieee— deviation from plans, 757. 

of business of road, 836, »I9, %9. 

of indebtedness of road, 87. 

of market value. &I0, 641. 656. 

fictitious— of debts of railway, 1876. 

DICTMBNT. 

of witness ref ysint: to testify, 2610. 
of warehouseman. 2776. 

DIVIDUAL LIABILITY— of stockbolders. See Stock uoldkks. 

DOIiSEMENT—of warehouse receipt See Wakkhouhb Kbcbiit. 

FX>RMATION-bill on, 116. 

JUNCTION. 

of building rival road, 260, 261. 
taklnjc property without comiiensation, 269-272. 
condemnation for other tracks, 278. 
condemnation for a etreot, 811*^ . 
chani^ of plans after condemnation, 728. 
depriving of sidewalk, 816, 828. 
laying track In street by leave of city, 840, 818, 854, 8.'i5, 85(», 858, 862. 

without leave, 856. 
dama^ng of propertv, 850. 
UU compensation paid, 190. 197. 
condemnation by horse railway, 247. 
imposition of new burdens, 882. 
of proceedlot^, for delay in paying condemnation, 960 
fraudulent condemnation, 1088. 
collection of subscription, 11921. 
improper use of street, 1290-1298, 1291a. 
removal of ronnectint; track, 13UH, 2^). 
of consolidation, 1411. 
makinf; farm crossing, 1529. 

SPKUTION OP GRAIN. * 

si>ecial lei^lslatlon. '^l. 
delectation of power, 103, 118, 2757. 
laws to ret^ulate, 112. 
Chicago act, valid, 2784i. 
reuulred in class A warehouses, 2740. 
before delivery from, 2740. 
rights of owner disHstlsfleil with, 2774. 
grades to Im established, 2796. 

notice of change in, 2796 
who to fix fees of, 2800. 
charges of -a lieu on grain, 2H0ii. 
rules and regulations for, 2756, '.^10. 
salaries and ex|>enses, how paid, 2799. 
no mixing of grades In store, 2796. 
committee of up|>eal0, 2797. 
appeals from dtHrislon of lnsi>ect4)r, 27!W 

expenses of, ht>w oaid, 2756, 27W. 
Iwfore receipt in warehouse, 2769. 

SI'ECTOR OK GRAIN, 
apuointment and qualification, 2756, 2760. 
ruies and regulations for, 2756. 
rat«*8 of chargeH regulated, 275*1. 
compensation of and itHHiHt^uitH, 275!'*. 
registrar and assirttaiit«i, 27r>t). 
)>owers of railroafl coinmlnHloners over, 275(i 
removal from offlr^}, 275*). 
expenses of. how paid. 2756, '<!758. 
suit on tend of, 27isl-'^63. 
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apimlDted by lioiird of tiwli', jfTTi). 
iietiHlly lor mlaumduLt u<, 'Xm,. 
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INSirilASUE CUMrATilBN. 

llmiUily lit BlutkholdBrfl, lit.*, WiOd, lai, aiKt 
Ui»mcnintnfB[.)cIi, »S.V -JMWl. ailO, uil-l. 



iu luiiil. Ui DiDke H niH^tBtiiry iiuty. Iln 
INTEK-STATK {"OMMKIHTB, 

luwB, wllulllBI InltrfcriliK with, IIH, *lB«-a/rlH. 

'I'fliH i:iill.li', ^l4<^-:il JI . 

lNrEJII.OCUTut(Y-.muriIiilk bI::bsL^, -X-ii.. -ivr, 
tNTKIWKl'TlOS. 

(it IwtwBsn iidlwayB, ifitic-lDiJB. 

aeii'cllon "t lUaif iif. IMS, 

n.j Icuv.i nrwwaty, iaui, 'ia)la. ' 
lAlttimii-uE liiilliUni: 1>y rallruul Iralan, lUU. 
JEWEI.KY— Ha l>iim;iu.i', ^£0:^ iS^i 
JOINUKK. 

in HiilHVt, UtdP. 

i>r luiCtimit, UU)^-iN!<. 

iif |.iirlli« arfcixfHUI. IIHII 
trpdil.ir>l.lll, is:iu. ■JKJ1 
JOINT I'SK. 



JUDdU, 



Itn>8*- 



Snaem^"^, W3, 3»1. »"' 



not o^*^.! irt oi"*"'," oA im *"■ ^' 
•MIS*""* 






J UHV— OmJirmw*. 

mceBrlsK— wBlier iT olilectlon, 487, 4»i. 

ciuestloni heton. »TI »», SIT-MU, B-Jt, TW. 

evlilBacc not proper for, SiN. 

view of piRtulses, 48Im1k. 

not houna hy opinions ot irtlDeaaM, "4ri-74B. 

averielnE tlie BvlrjKpce. Tbl, 7^ 
■ddlniE and dlvidlDE, TtU . 
- iral (vldeara to abow tissle vlopted, inSD. 
iivndlag verdict. -IHT , 



trlHlbj.lnproMTuUi; 

JUSTICE OF THE PKJ 

jurlsdlrtlon in u'tliini 



irlsbi 
LADIES. 

fur w»lBr cnifl-no cundomnntloB, 14tJll. 

connecHni; »ltli ruitwHy, ISTA. 
LANULUIU) AST) TKKANT. 

BplioHluniUfut of i-riiiipi?iuiallon li«Itt«en, 

(tiinilemnailun does out raJeusu i«aanl;, lie] 
L.UIL'KN'T-nF rail way-pi] nla liable, IHU. I7I>. 
LATERAL ROAD. 

cUartor uiuBt, muhorl/p, wsi, 
LA'I'EHAL sri'L'OUT— of the bo», 8». SB. 
LAW. 

ifiiHtioDs i>f, nwa. nwh. iMU. ikjt, vm-! 

whOnreioedj-lnM, WW, 

LAY-OVEIt Tlt'liET— lii.ldur l.ouBd liy c»n<] 
LKAKAIiE-errvlm tumBks|3iod, 'j.Vhi. 
LEAPINll-fnnii moriog iialn. ttJll, ajlS-JiiSS 
LKASE, 

l>owpr 01 taHwB.v to, 1172, l-trti, 



eulijn't to roniluiHUBCiiiB, 'i 
ununited. 'iT^, 
iUmu^ii tiienllrety,fI&U 
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tJBGISLATiyB-Otmtinued. 

gnnt, in restraint of eminent domain, 239. 

foncOon,^. 

powers, 804. 

embraces eminent domain, 804, 219. 

when conferred, 219. 
qnestions, m. 376-87S, 381. 391, 394. 
recognition of corporate rights, 345. 

of consolidation, 1402. 

of power to build road in city, 1269, 1269. 

t.BGISLATURE. 

power to fix individaal liability of stockholder^*, 1210. 
reeerviUion of power over corporation, 1210a, 1210c. 
control over railways, 1429-1458 
power to fix rates of charges. 1428 . 
approval of route, etc., of railway, 335. 
constitution a limitation on, 180, 219, 220, 40, 46. 
may delegate powers, 200. 

LBSSBB. 

condemnation, damage to future profits, 647, 660, 661. 
pigment to before taking, 1017, 1018. 
compensation for improvements, 1017-1018. 
when a necessary party, 272, 431 . 

LBSSBE OF RAILWAY. 

mast conform to charter of leftsor, 1478. 

lessor liable for act9 of, 1481, 1217-r219a, S459, 2464. 

liAble for injurv to stock, for want of fenc<^, 1602, 1604, 1(^28, 162!). 

notice to as to fencing, 1816. 

doty as to flagmen, IwB. 

treated same as the corporation, *^457. 

lii^le tor acts of those using road, 2474. 

liable for defects in road, 2477, 24i8. 

for escape of flre, 2484. 

for grass on right of way, 2534. 
examination of by railroad commissioners. 2638. 
penalty for neglect to report, 2641 
may purchase foreign roads, 1426. 
may condemn in lessor's name, 267. 
penalty as to, of warehouse. 2m6, 2776. 

LB VBB— action for converting street Into, 823, 824. 

LBX LOCI— governs as to carrier's llal)illty, 2379, 2'in6, 3437. 

LICBN8B. 

of county board to make telegraph poles in highway, 351 . 

no protection against action, 351. 
structore on land by, 665. 
to lay track In street, no defense to action, 849. 

where city has but an easement, 849. 
presumptiun of, 993. 
revocation of, for right of way, 997. 
as to speed of train, ordinance is not, 2190. 
of warehouseman—revoking. 2737. 

limitation as to re-licenslng, 2737. 

of class A, how obtained, 2o97. 

revocation, 2737, 2766. 

renewal, 2789. 
LIBN. 

of carrier, 168. 

on railroad, 1073. 1006. 

for what given, 1073. 

as against mortgage and other liens, 1073 

of what date. 10i3. 

where It is given, tO74-10ti0. 

in whose favor. 1081. 

does not extena beyond sub-contractor, 10K2. 

petition, what to show, 1083. 

release of , by contractor, lO&l. 

relation of parties, 10H6. 

not to exceed contract price, 1081. 

notice of, 1087-1089. 

service of, 1087. 
Hat of persons claiming, 1090. 
action to enforce, 1091. 
petition to enforce, 1093. 
•ttomer*s fee taxed, 1092. 
limitation of action, 1094, 1096. 
on sale of rolling stock, 1493. 



LIBN— OnUlntial. 

n( mrehoiiM for eWrige, a74H-i!7Bl. i!754. STBB. 
|>uicLiiiser of receipt, takes Bnbjuct to, 374S1. 



of n-ar"linii?n, not nn cniiaB ol anothflr, SMI- 
Hun hmiHt' n.'.'i'Ipt, riven nrane to hulder, »Sr. 
prinrilrof, lii7:i, liWi, limi, 

LKinTlNli DEi'llT. HeeDspiKTBiND ((iioi:hi 

I.IMITATIIIN, 

ntor'i'eoHllJ-eslorlkin, Sv. LSTIft. -m. ' 
toeiirur™iien,_l(]T3, ifrrr, Km. 



of timfl fnr DrmaliluR aDr<er oil) rhartern, 
for ixommi-'ncln!; iinil complellng ro»d, 

on iHne of lionds url Block, i!t-M). 

IncnueolriulMl stock, KT-«i, I3WI. 

oI rates uicl [;hiut;''e. liK. 

Dt ii|;ht Id lay lriH;k Id elrPBta, Ml. 

nf tarttcr-flltaiiiiliv, vf:, i!na!>-iuf:. 

oll.'d-li.liin. i.H tiMT.iini.nt linmaln, It"), II 

iitli'i". r-.| - I -.- iiii. I'"i, 'JIH, -jai, 
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MALB ANIXALS-at Urge, 1747. 

MALICIOUS MISCHIEF, 
to bAejntfe, 17V. 
Utemim to oommit, 178. 
•luuidfoiiing locomotiye, 2569. 
ohstructinG: biiBineM, 2S58. 

MANAUBRS. See DiBKcroRfi. 

MANDAMUS. 

to compel appointment of commiesionere, 47S, 477, 481 . 

to pay compensation, 9:37, 954, MA, 9ft9. 

to compel (mndem nation, 906. 

to compel fendnpr of track. KKPth, 1834. 

in respect t<> wei^hlngc^n in bulk, 2730. 

to compel collection ofBnhKription, 2929. 

MANUFACTORlBB-connecUonB with, 187, 127R. 

MAPS OP ROAD— evidence on condemnation, 731. 

MARKET VALUE. 

of land taken, 601, 610, 624, 626, 644, 662, 693. 
neee and capabilitiee as a£rectinK,610. 
instractioBn as to, 664. 67K. 
not confined to a particniar use, 671, 679. 
evidence to show, 674, 694-696, 713. 

to enhance, 64I. 

to show ases, etc, 674,^ 682-684, 713. 
special value above, 669, ffTO, 678, 679. 
when property has no such value. 642, 643. 657, 65*4, (i8l, 684. 
from location and advantages, 718, 719, 720. 
depreciation In, 899. See Dam aobb. 
difference in— measure, 68ft, 709, 710. 
See RviDBNcs. Dam auks. 

MARRIED WOMAN -condemnation of property of, 825. 

MATERIALS. 

condemnation of, 182. 1214. 
token by contractor, 1216. 
liability for tokine. 70ft, l'!21. 
lien on road for, 1078, 1079. 

MAXIMUM CnAROES. See Charobs. 
MEETING. 

fixing time, commissioners to assess damasres, 479. 

of consolidated railway company of several etotes, 1419. 

of stockholders. See Stockuoldbrs. 

MERCIIANDIZE~npt Included in batcRaKe, 2262. 
MILITARY CONTROL. 

as an excuse for refusing freiphts, 26H0. 2689. 2692, 2598. 
no excuse for delay in transporting, 2680, 2666, 26«2, 2698. 
MILL — as enhancing value of lot, 762. 
MINE— In land as affecting value, 610. 

MINORITY REPRESENT ATION-in elecUon of directors. 69, UW. 
MINORS. 

climbing on cars. 2122-2126. 
prosecution for, 2126. 
penalty for, 2126. 
as otherwise affecting negligence, 2123, 2124. 

MISCONDrCT. See Dihohdbrly ooNDUtT. Passbnobbs. Ihspbotoiu). 
MISDE.MEANORS. 

stf»uing cars, 2118. 

freight cars behind passenger, 2129. 

on trains and Iioats, 2661. 

witness refusing to tf»stify, 2640. 

misconduct of inspector, 2773. 

MIXINiJ GRAIN— different gratles, 2740, 2766, 2767. 

MOB VIOLENCE— as an excuse for delay by carrier, 2686, 2687, 2WM. 

MONEY. 

(»)m|)ensation to be in. 613, 646. 

loaned— no lien (m railway, 1074. 

set apart— not subject to garnishment, 1346. 

as baggage, '.£242, ms, ^M7, 2261. 

when action lies for, had, 2(W8. 

MONOPOLY— presumption against, 268. 

MOmHiAGE BY RAILWAYS. 

of real estate passes rolling stock, 66. 
of after acquired property, fl6, 1866. 
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MOIiTliAGE BY KAll.WAy3-r.iimnwe.i. 

Hi nriire HoruU, IRHH, mt, ] IHT-MTa. Km . 



nl nniM>lii1ati'il«iu)i)iuir, ixtl. 

vulfdity nf rnn«iliiLslirm, nut oiipn, 1S1!I 



eallrelr— no iwdcinpH 



l)lnil»iJHlilirMidrli^,^iS:i, liTrf. IMJ. 



MUNR'IPAI, MUrisi.-TtU'TION. 
lliiillutlun »,t, ■£<. 
n..t.(in(li.rp..iiTi»nrr]oinslTi, 1ST. 

PUBM Ui .■ua«iili<laiBrL .^Min'piiiiy; 13b7, MIB. 

ni>I vnllilnled liy iHidBlsCi'in. 11^. 
MranBR— nwnlHnc &oro wilHul Injnry. ITI . 
SAME. 

of InnduwiKT In nntlce, t-15. 

In what In Oln jinttllnn, vri. 

In whBl, to Biie cuomiUiluWri rallnay, l.llir.. 
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NAV10ABLB STREAM. 

bridfces over, 1285, ia44-ld44b. 
wster-craft over, by railway, 1488. 

no condemDatlon of lanrling, 148(). 
railway. to receive and deliver at intersectionB, d6dl. 

NAVItiATION-obstractin^, 1235, VMi-VMib. 

NBCEH8ITY. 

eminent domain founded on, 238. 
for exercise of, 22K. 
most be preeaing, 207. 
reasons for, not material, ^67. 
flxee amoant of land taken, 3b6-^2. 
who mav determine, 37^-894. 
easentiaJ to exercise of right, 8H4. 
delegation of power to decide, :)79, 88U. 

NEGATrV'B EVIDENCE. See Arpiiui ativk bviubncb. 

NEOATrVINO EXCE1TION8. See Dbitlaration. 

NEGLIGENCE. 

as to culverts, 12HHa-ltfi)6c. 

as to drains, ^-882- 

in constrnction of road, 8^8. 

criminal, liability, 166. 167. 

defective floor in platform, 1600. 

obstructing paHsage to eating houfte, l!i(X)a. 

in passing over depot ;4ronnd, UM. 

allowing cattle guards to All up, 1591a. 

cattle guards out of repair, 1596, 1611, 1625. 

neglect to repair, l(Ki8, 1609. 

allowing fence, Ac., to get out of repair, 1610, l(il8, 1621), 162li. 

neglect to keep gates closed. 16:^1634. 

to discover breaches, 16:15 -164.S. 
leaving gate or bars o])en, 1?^, 172!). 
ice and water in ditches, 1689. 
defective repair of fence, 1731, 1732. 
allowing grass, «&c., to obstruct view, 1687. 
failing to stup train, KiHK. 

in manuKeiuent and running train, evidence, 17(i6. 
speed of train, 21.VJ, 2!.M, 2r58-21U:<, 2169, 2170-21S3, 2186, 21Kr, 2189-2191. 

as evidence of negligence. 1()85, 2198, 2199, 2U00, 2191. 

in excess of ordinance, 2152-221K1 

in alisence of ordinance, 21()9-2208, 2197. 

as negligence, 1878-1880, 1883. 

regulation as to, 1453. 

at road crossini;, 2188. 
whether speed is, a nuestion of fact, 2175, 2177, 2183, 2192. 

must have caused the injury, 21(i3. 

instruction icnoring whether the cauno, 22U1. 
starting train euddeniv ,2221). 2:227. 

without sliHial, 2(jH7-20K8a. 
want of brakenian, 223:), 22:i'S. 
failure to apply bralcPH. v-^SVi, 2*^55. 
explosion of boiler, '.HYtH. 

Hli/ndU* nil aifOf'fKff'hiiio crftMino, rmlnri toijtre, lH8ii, IS90 21K5, 1K27. 

whether negligence, (inestlon of fact, lHr>:^, 18ri6, 1862 IWl, lSti7, 1S7(H873, l?«2, 19:*). 

need not apprIt«<»,1H74, 1S78, IKTO, ISHO. 

must have caust'd ttie injury. lH.s<i, 1S37, l.'<tO-1849, lS6(i, lH(i9, 1S7I). 

when not re<iuin*d, lH.Vi, IHHrj, 18H7. 

ordinance re<|uiring. 1^<SK. 

evidence relating to, U)ot, 1905. 

burden of proof," is:js, 18:*M. 

at other ])iare8 than crossings, 1H8:J, 1887. 
in esca|»e of lire, 2;H} 254H. 

f}rinut fiwie UHgllgi^ncH. 2IH4. 2510, 2516, 2525, 2536, 2510, 2516. 
but not conclufllvH, 249H, 2ri2.'i. 

wh<»n iufernxl or pr*»Huiiiod, '1^1X6, 2»K), 41u5, 2198. 

burden of proof, 2^W», 2-187. 

use of too much steam, 2488, '^19}, 25(M. 

wood in coal burner, 251H. 

amount of sparkn emitUnl, 2511 

rebuttint; presninption, 2516, i'ljl, iThiX 25«), 2rrl6. 

failure to employ )>e8t appliances, 2I*.^2, 2*iiEi, 2-V)t. 

grass on right of way, as ovldo- ce, 249»), 2Hrr, 219!) a.'Mii, 2.")08, 2:i09, 2520, 2522, riai- 
2536. 2512. 

See, als(», Fikb. 
railway may not contrait against gross, 2340. 
proof of delay does not show, 2417. 
of owner of warehonse receipt, 2971. 
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ii'j<'TV !'• (mimob' bii, luif/nriiio InnAiKil. 



necilnnthBiihoivTi, r«i, [r,:i\ vif, nm, lillS, lOW, liW-IBiii, i;i8. ITM 
will he Mama, ISB, lfll3, 1(119. IBIB. 
tolOpDce 18 In feocliiK, l<iU). 
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MI-\ Itlll, IIMi, I>tdT. 
< nr-'i'Kurv. t<»± IttiS. «tU. 
-ii!-IK,--iy-'i>, -ilXSa, 2184, ^U. 
IK-i.-JiHi 1.^131. 
fan Id InitrucHon , «W7. 
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NKW TRIAL. 

Id ▼•cathni, 485. 

ezoeMlTe danrnges, Ml-644, 662a. 

prasamption in favor of jadgment, 645f 647. 

case of penonal view, 646, 661. 

oa the evldeaoe. 541-4i62a. 

NEW USE. 
• taking proper^ for, 253. 
of street, 360. 
of track in street, 1389. 

NOMINAL DAMAGES. 

when on condemnation, 768. 
ezpnlsion of pauenger, ifi289, 2330. 

NON-RESIDENT, 
directors, 67. 
la^d-owner, 826. 

notice to, 482. 

payment to county treasorer, 1516. 

NOTICE. 

before condemnation, 186, 483. 
of condemnation for street, 437. 

not necessary unless law requires, 438. 

if parties appear, 489. 
ii essential, 440, 443. 
when record must show, 440. 
neceesary to Jurisdiction, 443. 

o/ ef}ndemruitkm. 

to non-resident owner, 482. 

when to be personal. 410. 

recital of, not enougih, 440. 

of time of filing report. 441. 

must be to the owner, 448, 444. 

must name land owner, 445, 446. 

how to be given, 446. 

when essential, 447. 

by publication, 445, 446. 

proof of publication, 448. 

construction of, 447. 

before amendment, 464. 
in general. 478, 1081, 1082, 1087. 
to quit before ejectment, 1)87. 
of appeal, 1065. 
of lien, 1087, 1090. 
of lien suit, 1098. 

by publication, 1099. 
of stockholder's meeting, 1182, 1469. 

when not necessary, 1362. 

of consolidation, 18K6, 1422. 

of defective state of fence, 1687, 1640, 1641, 1647, 1627, 1634, 1780-1782. 

to build fence, service, 1816. 

of intent not to keep fence and gate, 1645. 

of approaching train, signal not necessary, 1939. 

to make crossing, 2098, 3099. 

to minors— posting, 2138. 

exempting carrier bv, 2:)41a-2at4, 3846, 3352, 3857, 3890. 

on free pass, 3847. 
to railway of grain at warehouse, 3601. 
of change of consignment, 2622. 
of arrival of grain, to couHlgnee, 3633. 
of revocati(m of warehouse license, 3687. 
of change of schedule, 2766. 
of grain becoming injured, 2786. 

of sale of damaged grain, 2766. . 

not to put grain in warehouse, 2774. 

in prior statutes for condemnation, 437-452. 

of laying out street, 487. 

of iQcrease of capital, 87, 130632941 . 

to carrier not to store grain, 2774. 

to warehouseman not w take. 2774. 

of change of grade of inspection, 2796. 

of appead from inspection of grain, 3798. 

to warehouseman of purchase, 2972. 

of transfer of warehouee receipt, 8030-8038. 

NUMBERING— may be required, 1451. 

NUISANCE. 

damages for. in condanmation, 530. 
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N UlaANCE-OwiHnuat. 

Hack In stifwt, I4:i, 14>«. irT, I2» 

BhUlDe, MIT. ' 

bj rkllwiLj- QbRtracllni: street, a« 
recoyery (or, In siM-el, SB6, Wi. 
OATH. 

ofjnrytnrnnclttnn, IWi-JtM. 
o( r»llri>ail <:uinmiBBl..netB^«7. 

OILTEiTION 



Impiirini;, 7S. 

uascExi; langl'age;— eiiiiiiBioDDrpuss- 
tjBsTKi.cTiDN. 

ut truck. Bselemealof iJamsKe, TUl. 
.if Mf!M III tlllUlBP of cnuiB, Srtl 
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OPINION— OonttniMd. 

erldenoa, 79ft, 788, 788, 7S6. 
valve, 787. 

damages. 788, 741, 742, 747. 
Jury not Donnd by, 745-749. 

ORDER. 

for lajinx road— evidence, 451. 
of coort making partiee and notice, 4M. 
recitals in, 478. 

omlaelon to fix time of meetlnK* 479, 4H(). 
appointing commiseioners, 478-480. 
of court, W4. 

finding who entitled to condemnation money, 1014 . 
of boud of directors, 1192. 
not of record, proof of, 1200e. 
for increase of capital— recording, 1206. 
for issae of mortgage bondSj^l838. 
for mortgaging' road, etc., 1898. 
for loan and mortgage, 14(t7, 1468, 1470. 
to be recorded, 1470. 

ORDINANCE. 

'°Li'!S5 is "S^^ ^^*' '^ ^^' *'"» 180-136, 188, i3J>, mi, »ii, r^jn, r.aii, lisvi, iaiu»a. 

882, 896, 961, fSSn. 
only notice necessary in laying street, 487. 
for laying a street, 8M, 366, 487. 
mast fix roate and termini, 1358. 

Told for imcertalnty and delegation of power, 1258, l2SKa. 
snfllciency to anthorixe track in street, ISRlh, I2n3a. 
delegation to select location, 1262. 
granting use of street, construed, 1254, 1281a, 1288. 
against obstruction of street, 1H()1-I8f)3. 
for track connecting warehouse, 1811 . 
as to motive power, 1817. 
fiagmen at crossings, 1888. 
speed of trains, 2152. 

liability under, 21.'^2159. 

sufficiency of, as to speed of train. 21. '17, 2159. 

presumption of negligence, 2ir>8, '2159. 

power to pass, 2165. 

not a license as to speed, 2190. 

must be given in evidence, 2194 

proof of being in force, 2197. 

pro[>er evidence of negli^'ence, 219K, 2199. 
snfiiciency of declaration to admit, 2200. 

OVERFLOW. 

of upper land, 870-877, 9ii6, 906. 
right of way no Justification for, 878. 
liability for, 1$S7-1248. 
by bridge (insuflldent), 1896. 

OWNER. 

right to inspect property stored, 105. 
notice of condemnation to, 44:^, 415. 
of stock, record of names, etc., 1174. 
of grain, right to receive in cars, 2774. 

right to change consignment, 2774. 

time to remove from cars, 2774. 
of caUIe, duty to fence, 1581, 1585. 

OWNERSHIP. 

of grain, not affected bv change of consignment, 262}. 
warehouse receipt, eviaenco of, 2754. 
proof of, 1768, 17fi9. 

PAINT SHOPS-^onderanation for, 838. 

PARALLEL LINES. 

consolidation of, denied, 67, 1412, 1422, 2940, 
purchase of, prohihitod, 2910. 

PARKS. 

condemnation for, 201, 2[»2, 20H, :«8, 477, 511, 966, 967. 
measure of damaires, 591. 641. 
damat:os for, 7H4, 7H"», 95a. 
right to abandon, 95H, 959. 

PARTIAL TAKINCi. 8ee Emisibnt Domain. 

PARTIES. 

to petition to condemn, 825, 42:i-'t30. 

heirs on owner's death, 421, 425, 1063. 
remainderman, 426. 
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QBW«neB,4.W,4<H-t«i.l(«n. 




action hy IoUhhut, eranuw or Kruilot, *23. 




uU»D on iDaiAMKi'i bond, «na. 




toc«dlior-i()lll,!»i»,a*al. 




blU in enforcfl BtorkhoWer'B lUhilltj', -SWS, a«f. 




derxiKlut [nhill of (IUH.™ry, 114, 116, 






clmdeml1>tion,^»H«r,a^4-4I. 




holder of BSBBiuanl, Kli. 
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PAHTNEItWIlIP— of rBllweyi-, HiHft. 
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PAaa-flmliB*/lBi.iBn[ of, ITO. 




PA8MA0E-to ksd from trBlne, 3131,21 Sfl-ai3B. 




PASHENOKUa. 




r»J..=:il :'. . '; ■'. ■'■ K-"'-:-.'- '-^."T,, 'isT, lies, SaKM. 3««, IHWN, i^m, Ifflin, 2337. 




Ti>'.'..'' ' '..'il" ■"'/.TT.iKB, KS3, aana, aaoi, 238a,aiB8,2a9B,a; 


M. saii- 


"h-'i," . .1 -.iti-aHiB, aam. 




fi.v ..■.-*i,^ir,3Mi-3K3,awn. 

.i.ii.L' ■.^;'ti.i3H4,-ia8H.a2Uha!»a,wiie,2a(B,33ii,3ii3-2; 
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ii>r,s3io. 
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PASSElS(;KI(TIi.\INS, 




I^ldlU i-ira In r..H nol iilio«-..,l, iias. 




Btoi.pini.-'tr'tatiiinF'.-jaH, WW, esMi. aaa-BSBS. 

Hi ptloclpBl i-ladona, Wfi. 
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Hi wiimy wftla. ^'.ai. i-JWi, af5H, 
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hrali«nira on, -HiV. 




llHhiUly tor slHrlini^ BiiUilonly, iKi;, :i2rr. 
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PATROL on ROAD— not zequired an to fences, Iftao, 1SS1, 1AS5 !««). 

PAYMENT. See Cokdbiimatiom. Compbnhation. Stock and frrocKROLDicn. 

PENALTY. 

to enforce keeping! offlre In ntate, Al, 1473, 1478. 

for eztorUoo. 75, 76, 81, 94 1428, 1515. 

for non-paymeift of stock, 1211. 

nefflMt to stop train, 3101 -2108. 

elfSct of change in law, 210R. 

obetmctinff hli;hway, 2119-3121. 

combaetlbTee on ri^t of way, IflOn. 

animals on track— injnry from, IHO?. 

ne(!lect to poet law. 21 2R. 

as to Texas cattle, 2148-2151 . 

excessive speed in city, 2152-2159. 

neglect to give sifrnal, IMl, 1847. 

sale of tickets withont authority, 2558. 

not redeeming; tickets, 2501. 

not erecting scales. 2599. 

nnJQSt discrimination, 142R, 1515, 2710, 2713. 

as to Krain, Ac., 2800, 2liaj, 2fi*l, a«9, awo, 2I>41, 2730, 2781, 27W», 2747. 

aaaamlne to act as Inspector, 2771, 2772. 

mlsccMkdiidt of inspector, 2773. 

obetmcUnff wei^hmaster, 2811. 

neglect as to car conplinjsns, 2444. 

as to flacmen, 2450. 
other neglect of dnty, 2156, 2156, IBOfi, 1522, 1521, 1525. 
stockholder's liability is not, 2851. 

PERSONAL PROPERTY, 
what is, iaQ9-1875h. ft2-()6. 
rolling; stock, 02, m. 
shares of stock, 1200, lanoa. 
in hands of trnstees, garnishment, 1345. 

PERSONAL LIABILITY— of stockholders. See STocRiini.nRKH. 
PETITION. 

to city for use of street, 151-156, 159, 160. 

for use of freiuht trainn over, 157. 

See CrriBs ani> Vim^aoks. 
of lot-owners, as to nne of streets, 1271, 1284, 1281. 

for elevated wave in street, 2M8. 
for lien ai^ainst raifway, 1083, 1093. 

time of filing, 1095. 

safRciency as to notice, 10H8. 
to condemn. See Condemnation . 

PHYSICAL INJURY. 

as a groond for damages, 801, 803, 8fM, HOft, 835,807, 839. 851, 857, 859, ««. «02-'.iai, 916. 
to property not taken, 234, 62i). 

PISTOLS— as baggage, £242, 2255. 

PLACE. 

of deliverv, hv carrier, 106, 107. 

of grain to rallwav, 2K01. 

by railway, 2fiO0, 21102-2621. 
for unloading grain, 2624. 
when cattle get on track, i:>91, 1618, 1621, 16T2, 1673, 1705 1707. 

not when killed, 1606 . 

PLANK ROADS, 
railway over, 1235. 
condetiination of, 325. 

PLANS AND ESTIMATES. 

as evidence on condemnation, T27, 7S4. 
explaining, by engineer, 729. 

PLANS AND SPECIFICATIONS, 
evidence on condemnation, 118, 516. 
presening in record, 757. 
compelling prodactlon of, 750. 
roa<i to l)0 conntrurte<l according to, 738- 734. 
liability for chance of, 7.'i8. 
of proiK>fl4vl building, to show ones, 754, 755. 

PLAT-doflicAtion of street by, 1248, 1249. 
PLATPC)RM 

liability for defects in, 2131-2139. 
for defect in floor, 1500. 

PLBA-not allowed In condemnation, 419422, 515. 



PLEADINGS. 

iwtltloa to cnndemD, 4II3-4IS. 

rii-fepta in'crnM petition, 533, 7i«. 
PLKDfiR. 

of Btouk latorrDully snlcnsd, I^fiL lijffilh 

How far lislil" to Bi«iiilun, BWB. 

H'lio Liihlf lo Fn'<lltnif>, «f<-Sii. :»(H1. 



10 liable tiir atwk, l-^JH, 



aiibi>'>.'1 t» conslltiilianal tlmltiillonis h'i. 1 
□ uliir'Mpf Ih,-iiPi»,>Mlln, MIB. 



I'Ol.ITICAL lil'li!^'l"i"Ns— ivhiil iiro, J,—. :Wi, SP,', *M 

I'dNn. 

for Hie uf mill. riUII. 



KmsKSSION. 

»Lun i>ron( of nrepspsfj, >■ 
wlien lawful, URT. 

Z'h-Z iHW^M in itirxj.ilr>ii- 



PUArTIi K. 

r™..vi(lo|T.S,m,rt,180, 
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PBBUMINABT 8URVSY. 

remedy for damaoM bj, T06, t£30, LSI 
power to meke, VSSO. 

PREPONDERANCE. See Etjdescm. 

PRESIDENT. 

oompeDaadon, 1 177-1 17M>. 

dotiee, 11KS. 

powere, nw. 1191. 

wnrke of nodce of lien on, I'VT, V^k 

■enice of prooeee on. llOt, 11>in, 1I««>. HI'' 

when to be senred, 1114, 11<«. 

return toebow hie ab«ence, ll<7&-lll'i. 

PRESUMPTIONS. 

uninet monopolj. ;SVi. 

of ownership ms tenante In common. 14). 

of rlirtit to condemn for lateral road, vn. 

In favor of verdict, Ac, 4«l. ,V», .%45. S47. t9^\ 7i«» 

In favor of proceedin{; collaterallv, t!7:s. MI2, luOr^ HiQl 

of licenee to enter land. i<cs. 

of aale of rfeht of wav. !«!M. 

ae to stock Issued, I-JiJiie. 

that boQses compoae vUla::e, l.'i77. 

of nejKligence, IMtt, -ZlM. 

of notice that fence Ik oat of repair. l»i^7. 

of capacity to rominit crim^. -Ji-JT. 

of nedl8**nc<» from i»iN;ei1, -I.V- i.M^'a, tf1»'i»V-*417ii. 

when no ordinanr^ rififiilatin:;. *'!»>.% eiTTi. 

of atrent's aothoritv U) relfO^^ rarrier. 2M1. 

as to shipper's SAeent to, ejll, anTi, -i*^;, Jflft, '.5W9, '^I4i» iMri. 

of negUiirence My eecape of fire, -.MKi, -.M^fi, .iVXt, ,M!*., ill**, ^iolO. ; 

whatrehutii. iV»l, -.^.j:!. er^i*:. 
of Intermixtnre of ltsIu l»y private warehonrjeman, •J'.^7. 

PRIMARY— liability of stoclcholder . See »to< kiioldzk^. 

PRIVATE PROPEKTY. 

taking for public use, l?.i, in, :vi\. 
materials taken by contractors, 1>*J. 
what is a takini;, '£»}-Ul. 
damage to,71K* hih, ^b). 
how far that of corporation is, SA. 
railway property Is, '£^z, -JM. 
when switch is, 71 . 

PRIVATE KOAD-nocondHmnaUon for, IXj 

PRIVATE L'SE-condemnatlon for and what 1h, :aiil, :««, 3KJ, :VA 

PRIVILEGE— by special laws, 4(», W. 

PROCESS. 

service of, <)D corporations, Vf.9f*. 

to execute orders, 4.')'i. 

of law, deprivin;; by. t¥\ 'JUi 

PRODL'CTION OF PLANS-romiM-lbiil on condemnation, 7:.l. 
PROFILE OF (i«.\DE-evid#»nce, 7»X>, HK7. 

PROFITS. 

of baslnes.s, too uncertain, f;tT, fCn, iVit, W\, t>7H>7K. 
of land— not proper dama^;es, tlf^2. 

PROMISSORY NOTES-power of railway to take and neetitlatt- , 1 W* 

PROPEKTY. 

depreciation of, HO, 'JffJ. 

defined, Sit], ^Trfi. 

by what power dlvoHterl, IV17. 

what protect«Hl an, ■AJH-JT-*. 

limited uf>e Is. Mti. 

in street, condemnation of, '^l?, '*r4l 

ins|>ectlon of, in store. Km. 

PROPRIETY. 

of taking property, 'VTi-VM. 
of new n)a<l, 374, 37*., 1(M2 

PROSPECTIVE, 
statute, 1391 . 

operation of constitution, 1, A -Jlti, ei»* 
value of property, 7«. 

PROXIMATE CAUSE . See '£>\'i, «^1», ^jr^iM-'ASl, -JUl . 



PKOIV. 

vDtlDg br, SB, 
by «%, I 



how (bi rBllftBV is, I 



I'UBLIL- SBL'KsalTY. See 1B3, aw. 

J'LiDLie NOTil-E-of cuusuUdatlon, (IV. 

I'lJULlt: UKF1i:K— of mlliiBj in Ibto alalB, U"4. 

i'UbLU.' IITILITV. 9i-B-£!S. 

PUHLH." (IME. 

taklnj! [iir, 11U, iiia, lin, IW, JH, t», a«(. *r7, 
l(iklai:im>|»-iljlu,SLT-^i, arrj.-JM,'JMiit, :ino<l, iHi!,]* 
wNDt la— lamiiieHlloDuf iKw, )Mi, ^7, ai»,aiU. 

wliHl ii « DUbll.', :WJ, aiV-=H. -"A *», «e, aOl, BOB, 1 



anc-ry, ■!« 



l-rilttL'SK COMXISHIUNBIW. 
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RAILROAD AND WAREHOUSE COMMISSIONfiR»-Oonanued. 

reports of railroadB to, 2630. 

what to Bhow, '36ao. 
anBwere to IngaineB by, 2681. 
•ppllc&tion olBtatnte, 8632. 
BtatementB by, 2633. 
make reports when required, 2634. 
examination of railroMB by, 2685. 
to proeecQte for violations of law, 2635. 
to investigate causes of accidents, 2686. 
to report results to governor, 2636. 
railways to give them notice of accidents, 2636. 
to investigate condition of bridges, «&c., 2636. 

bearing to be allowed, 2636. 
powers in respect to bridges, <fcc., 2636. 
notice to rebuild or repair. 2636. 
doty of railway to act on tneir recommendation, 2636. 
mandamus to compel repairs, &c., 2636. 
to report neglect to repair, <fcc., 2636. 
finding, Ac., ftrima facie evidence, 2f^>. 
power to cancel warehouse licenses, 2(i37. 
examination of books, <fec., of railways, <tc., 26.38. 
power to examine under oath, 2688. 
may examine witnesses, 2689. 
may issue subpoenas for, 2639. 

punishment of witness refusing, 264U. 
penal^ for obstructing board, *^1 . 
may direct prosecutions, 2b42. 
to enforce law against extortion, 2719. 
to prosecute for violations, 2719. 
to employ assistant attorneys, 2719. 
in what county may sue, 2719. 
to make a schedule of rates, 27S0. 

schedule made evidence, 2720. 
duty and power as to automatic signals, 2726, 2727. 
prosecution for not having weighing appliance, 2730, 2731. 
powers as to Inspection of grain, 2756. 
appointment of assistant inspectors, 2756. 
power to fix charges for inspector, 2756, 2800. 
duty to fix compensation of inspectors, 2756. 
IH>wer to appoint registrar and assistants, 2756. 
general supervision over inspection, 2756. 
power to remove appointees, 2756. 

rules and regulations for payment of committee of appeals, 27o6, 2799. 
power to establish crades for inspection, 2796. 

notice before changing, 2796. 
to appoint committee of appeals, 2797. 

removal from office, 2797. 
to appoint weighmaster and assistants. 2802. 
to fix fees of, 2804. 

rules and regulations for weighing urain, 2810. 
to make rules governing appeals, 2798. 
to fix the charges of railways, 75, 76, 108. 
duty to enforce railway act, 1474. 

suits by and employment of counsel, 1474. 

RAILWAYS. 

incorporation of, 1144. 

under law of 1H49, fixing termini, 1149. 

when incorporated, 1149b. 

organization before abrogation of charter, 1150. 

when a new corporation. U.'iOa. 

rie/arto corporation, 1147, 1159. 

articles of incorporation, 1152. 

contents of, 1158. 
when corporation brought into existence, 1156. 
evidence of incorporation, lir>5 
Judicial notice, 1168. 

when corporate existence ceases, 1462. 
validation of its organization, 1463-1466. 
law has no application to horse railways, 1145. 
election of directors. See DiiiBrroRs. Election. 
of its powers In general, 1155, 1157-1165. 
to purchase and operate railway, 1144. 
to purchase railway at sale, 1144. 
additional powers, 1220. 

to acquire property by gift or grant, 1226, 12Si9. 
to convey same when not needed, 1226, 1229. 
conveyance to, when only an easement, 1230. 
—34 
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ILWAVa-OflulHUHl. 

lo take an.1 mgotinte ncH*«, IIW, 

t» ]e»e« an<i tiStB lease, 116S-nn6. 

tn mnliB Bliick IraDiiferBlilu, 11110. 

Ui iimke by-Jifl'B, nilea sod regu IuUuiib, 11», US 

lo mabi Uy UwB, llMOlSTu, 

(o lEBnB[Hirl [leiauna and property, 1316, 

Co Diiike [iileB sod rriiHluQunii fur, la-Ji), 


r(-ii6i, isso-iss;. 



rigbl T» connect uitu Olber mails, lino, 1304. 

Willi TBlll<n1>lillt^,l4Hr. 
right of n-Bj' nv*r acliuol Iwid, 1*1S. 

(oiiBBiinliintouotlSlT. 

leiweue laay purutiBae, 14jli, 

llnillotlon UB tu tlnte nf ^imuIdiiIii^ wark, Mfiil 

rDnir»rt lur reiliH'ea rMi'B, filKL 14(11. 
tolnrcrr»-i'iaDd uaiir Hithoibxr loBde, i;)iM 



Iocl«mr»lrii«.l *;W-:>;)i,3M, 3.M, 3113, 

IUDt1bl)(,%V. 

utii eiliaoaUHl lif fifrvise, ^, MU, 
flit «u[k ukI imlm ehuiie, :v;7, ss*. 

BWlWIies, liirn.outu uid «kle-triwkE, Vi:!, 
BdillUuDnldutiBlnclty, il,*";. 



jr ile|>iiU tiiiil Bliie-irrwlu, 3: 



I lit rl|;hi olway. «ii 
„'l>iila tiuil ■'■'" '— ■ 

— in ilepi'Us l.'i 

t,jr;-l..iBU!(l ««ya, aW3, agi. 



l.vlPlaiive rucugnlUon of rKhl, 
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XWAYS-/)ontbmed. 

power of d^ as to location, srade and croBsing of atreotn, 117, 118, ISO. 

loeation aabiect to assent of dtr, IIK. 

a limitaoon of power of railway, 118, 136*^ 
bat not till used by ci^r. 188. 
Qonsent of d^ necessary. GO, 118. 

how obtained, 118, 119, 125-127. 

bow made, 1256. 

snffidency of ordinance for, 121-123, 127, 181, 1261b. 

delegation of power, 120, 128, 182, 1282. 
enjoined antil city assents, 1'.'4. 
grant of dty binding, 1254, 1256, 1260. 

passes to snccessor, 1266. 

petition for, 151, 156. 

Is subject to rights of lot-owner to sne, 154 . 

conditioned for nse of track bv other roads, 134, 135, l2R3a. 

mast clearly appear, 1281, 1282. 
right to |«y track in streets, 1259. 

by charter, 860, 1261. 

who may question, 138, 1252, 1279. 
power of city to give leave. 137, 125, 1253. 
may select route without city's, assent{128-130. 
may cross street without leave, 1261, 1278. 
connecting tracks in street, 72, 73. 

ctufus in %e^peet to the rmblie. 

to keep public office in state, 61, 1471 . 
fine for neglect of duty, 1472, 1473. 
books open to inspection, 61. 

what to sbow, 61. 

subject to examination, 2638. 
annual reports by, 1427. 

penalty for not making, 2641. 

prosecution for neglect, 2642, 2643. 

(hUiem and liabauUi^. 

injury by entry to survey, etc., 1221. 
duty to unite and form intersoctions, 1801. 

compensation for. 1304. 
on contracts after taking benefits of. I^'A. 
to repair on rocommenciatioti by railroad cominiBsioui^rs, 263ii, 

mandarauR to compel, 2636 

hUy to stop paAsenger trains at county seat. 2J01. 
statute a proper police regulation, 53, 1456, 2224. 

not a regulation of inter-etatn commerce, 2221. 

what are psHflonger trainn, v;225. 

all its passenger trains to stop at, 222K. 

not at new depot, out of town, 2228. 
awning too close to track, 2137. 
badges, what employes to wear, 233H. 

not to exercise powers without, 2:i38. 
baggage, checks for. 2236. 
bai?ga<'e Bmaehincr, 176, 2274. 
bell lo be rung at crossings, 1827-lK:j0. 
l>rakein(m, required, damau'es, 2-22J»-2'iJ5. 
bnckntH in passenger coaches, 24 W. 
carp, provision for flupi)ly, 2IJi«i, 2130a, 213()b, 2140, '2141. 
comhustihios, on right of way, 1800-1806. 
conductors, i)oli(v» pow»»r8 of, iMOa, li:M . 
connections by union depots, IRIH. 

facilities for to be allowe<l, vm. 

of tra<:k8 in streets, ?2, 73, 1275, 1311. 
corjwration, defined, 49, 2457, 27ffi. 

for construction, 'Zit)7. 

couplings, for cars, 'Zl^i^i MiV.i. 

crossings, street, powers of city to require, 144. 

duty as to new streets, 149. 

duty as to approaches, 1296. 

duty as to highway, 21W9 2i)97a. 

binds its successor, '<!0!l2. 

neglect to make, 2ir98. 

notice to make, 2f»?»9. 

penalty for neglect, 2100, 

stopping a railway at, 2101. 

penalty— limitation, 2103. 

effect of change in law, 2104. 

actions for penalty, 2H>5-2110. 
animals, cruelty to, \M. 

willful injury to, 175. 
accommodation at stations, 2130, 2180a, 2iaob, 2140, 2141. 
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otvrflowine Umd, 862, 875, 905, 006. 

mtder ordmance requiring payment, dll-ftii). 
moving pUc» of buninese. U12. 916. 
loas ofbasinees and prollts, 912, 913, 916. 

when action accrues, 423. 
deriatlon from the original plan in condeuination, 70t2, ?J8, oM, 757, 758. 
in what connty ened, 1097. 
power of dtj to extend street across, 150. 
criminal negligence punishable, 1({7. 
ofteaaes on oruns, where tried, 178. 

crimincU of emits. 

crtielty to animals, 168. 

embeazlement bv servants, 169. 
of tickets, 170. 

malicious mischief, 171, 173, 174. 

conspiracy to injure, 172. 

willful injury to stock, 175. 
injury to bag^ge, 176. 

taking property of, 177. 

injury to track or bridge, 172>J74. 
8ee Location. Cinss and villaoks. Strkbth. Crohminus. HntrriNti tkaimii. 

BATES OF CHARGES. See Chaross. 

RATIFICATION— of consolidation by legislature, 1402. 

REAL ESTATE. 

when rolling stotk is, 62, 68, 66. 

what is, lS70-1375b. 

power of railway to acquire and convey, 1229. 

REASONABLE. 

ratee and charges, 6, 75-77. 82, 83. 
may be fixed by law, 77, 82, h8. 
by-Uws, 1157-1 157b. 
mles and regulations, 1 157-1 158h. 

REBATE. 

contract to pav back, void. 2680, 2682. 

is evidence of unjust discrimination, 2680, 2Bfti, 2706. 

RECEIPT. 

of carrier limiting. See Common Carkibr. 
for grain by railway, to be given, 2599. 

to show weight! 2562, 2728. 
warehouse. See Wakxuouhb RsoBirr. 

RECEIVER. 

no liability of railway for acts of. 1219b. 

appointed for railway for not delivering grain as directiHl, 2n00. 
may enforce stockholder's liability, 2818. 
appointed for defunct corporation, 2829. 
appointment, no release of stockholdors, 2878. 
no defense to action for fencing, 1821. 

RECOGNITION. 

of powers of railway by legislature, 1259, 1269 
of corporate existence and powers, 345. 

RECORDING. 

of order for mortgage by railway, 1338, 1470. 

of order increasing capital stock, 1206. 

of by-laws. 1173. 

amount of c^ipital stock, 1174. 

articles of incorporation, 1152, 1156. 

articles of consolidation, 1424. 

report of jury on condemnation, 489. 

conditional sale, 1498, 1495. 

certificate of payment of capital stock. 283H, 2842. 

sworn statement— conditional sale, 1498. 

RECORD. 

owner shown by— necessary party to condemn, 427. 

must show personal notice. 440. 

showing disauallflcation, 485. 

preserving plans in, 757. 

what a part of, 931. 

of verdict and judgment, 1070. 

of notice of lien, 1087, 1090. 

when to show provision for compensation, ll77-117Hb. 

proof of order not entered of, 1200e. 

RECORDS. 

inspection of warehouse. 105. 

examination of railway by stockholder, 1186. 
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RULES AND REGULATIONS- Oonttmittl. 

08 to employe, 1158f . 

witneeses' conatractioii, 11581. 

refusing paesage, 115S). 

as to manner of enteruiK cars, llfiSk. 

injury for disobeying. 1159. 

show and earrenaer of ticket, 1100. 

as to carriage of persons and property, 1890-1887. 

as to fare and chai^»s, 1890. 

as to runnine of trains, 1831, 1834. 

for safety and comfort of passengers, 1827, 18S9. 

of employes, 1885. 
expelling for violation of, 18S&, 18S8, 1888. 
refusing well behaved persons, 1^, 8888. 
form part of the contract, 2888. 
for inspection of grain, 8760, 8810. 
for paying committee of appeals, 2799. 

SALARY. 

of railroad comroissionerSj86K88. 
of committee on appeals, 8799. 

SALE. 

on foreclosure without redemption, 04, 1854. 

stock and bonds, 90. 1198. 

burial lots, 704, 705. 

railway, 994, 1844. • 

decree of, for lien, 1090. 

rolling stock, reserving lien, 1498. 

contract, how executed, 14M. 

recording— evidence, 1494, 1496, 1490. 

notice as to creditors, 1497. 
of ticket— without authority, 8557. 
of unused ticket by holder, 8600. 

of stock on execution. See Stock. 

contract as to grain, 8990. 

SAMPLER'S TICKET— not a warehouse receipt, 8740 
SCALES. 

for weighing grain in cars, 8599. 

of warehouse, subject to examination, 8788. 

testing and exnense of, 8708. 

use after founa incorrect, 8706. 

Inspection, by weighmas^er, 8606. 
penalty for obstructing, 8811. 

bCHEDULE. 

of regulations, 1168d. 

of rates, 8696. 8097, 2699, 8700. 

necessary before action for penalty, 8718, «r81. a7«. 

commissioners to make rates, 8780. 

made prima facie evidence, 8780. 

how proved, 2790. 

notice of change. 8790. 

classification of freights, part of, 8788. 

of charges by public warehouse, 8704. 

warehousemen to publish, 8704. 
SCHOOL. 

special laws as to, 88, 88. 

f nnd, 8145, 1498, 1500. 

fund— penalty to use of, 1807. 

land, right of way over, 149Sk 

SCIRE FACIAS— against corporation, 1151. 
SEAL. 

adoption of corporate, 1156. 

to mortgage of raUway, evidence of aothority, 18B7. 

to agents, authority to sell tickets, 8560. 

SECONDARY EVlDBNCE-stockholder's UabUity, 8615, 8886. 
SECRETARY. 

service of process on, 1099, 1128. 

notice of lien to, 1087, 1090. 

of railroad commissioners, 9688.' 
appointment and salary, 8088. 
SECRETARY OF STATE. 

record of articles of incorporation, 1158. 

to certify copies of, 1156. 1166a, im, n71a. 

to certify copies of articles of consolidation, 1894. 

to certihr copy of certiflcate, 1509. 

oath and bona of railroad commissioners filed witti, 9087. 
—36 
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BIOKALS BY BELL OR WHI9TLB— OmlttuoL 
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neglect miwtciDH tbeiajnrj, I8W. 

SIONISG. 

of petllloD for iDcorpontloa, INK. 

lu cumlemn tn Forponte name, m. 
SINKING PUVD-eirolihmsntof, tSU. 
6ITDATIUN— u (HscUDt; value, Til. 
HLSDOB-lIAHMRK-ln eub c*r, MO. 
SLBBPINU C AR-aol liable u carrier, XMl. 

80VBRBI0NTY OP STATE-emlaeDt domain u attrlbaleot, an, «>. 
SPECIAL AIjSEttSMBNT. 

Inlereatoo— no. special leidslatlDa, W. 

bj clliee— not apeclal leglBiatloa. 90. 

DDder emlDHDl damaln, iwt. -M, HM. 

before cuDdemmUoD bj cities, Had, ia. 

topayforpi^tWl, 

for Btraet. mandaiDDB to collect, Bu. 

( aUscted b; t 

a'sS? roT"" "" '*''" °' ""'^ '"' ■**• *^' ^'*> TIN. 80a, Ml. SS9.SI1, 

SPECIAL LBUIHLATIUN. 
probiblted, »■■». 
not probiblted, «t-M. 
corporatioD by, problbiled, «. 
teaclng rallwavs, not, 1IU&. 
' sUon o( xrJn IB CI 



o ChleaiTO, «3S. 
SPBCIAL MBBTINUH OP STVCKUOLDKRH. 

Increase nl capital,' \»»'. 



■^ the leKlilatare, 40. 
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STATION AGENT. 

service on, 1099, 1119. 

powers of, 1191 o. 

certificate of, as to tickets. 1157k. 

notice on, to build fence, 1816. 

STATUTE 

repeal, 308-310, 818. 814, 817, 834, 1065. 
which governs, 809. 
change pending condemnation2d09. 
eminent domain is remedial, 806. 

is raandat^, 806. 
declaratory, 1200a, 
not retrospective, 1891. 

penal, not enlarged by construction, 2616, 8715, 2717. 
penal, not enlarged by custom, 2597. 
fencing, not pei^, 1jk7. 

STEAM. 

power, 1316-1318, 1260, 

requiring disuse of, in cities, 1464. 

STEAMBOAT. 

protectlon^of passengers on, 2649-2661. 
furnishing authority to ticket agents, 2666. 
redemption of tickets. 2660. 

penalty for not, »61. 
liability for coroner's inqneet, 2960. 
See 166, 167, 176, 1285. 

STIPULATION-evidence on condemnation, 671-675, W9, 680, 769. 
STOCK. 

books to show amount and the owners, 61, 1174. 

stotk dividends prohibited, 87. 

fictitious increase of, 87. 

purchase of stock on renewal, 1172. 

what stock book to show, 1174. 

power to make transferable, 1155, 15i00. 

by-laws, as to, 1157a. 

paid In, to be entered, 1174. 

forfeiture and .sale of, 1192. 

notice of sale. 1192. 

personal estate, 1200, 1200a. 

purchase of, by corporation, 1900, 190B-1206b, 1208d, 1208e, 1206. 

creditor's lien on, 1208a. 

retiring and re-issue of, 1208d. 

who enUtled to Increased. 12070^^ 1885c, 1207c. 

right to convert into bonas, 1888. 

Umitation as to issue, 1376, 2941. 

contract to take, does not make a stoekholder, 1877. 

fraudulent issue, void, 187»^18^ 

in violation of law, void, 1881. 

equitable reUef against, fraudulent, 1880, 1882. 

fraudulent issue, no defense to subflcription, 1879. 

object of coneUtuUonal prohibition, 1^. 

dividends to be general, ia85a. 

who may increase capital, 1885b. 

votes det<»rmined by, 1459, 

convertibility of Into bonds, 1467. 

pavment for in land when good, 2819, 2820. 

sale of, on execution, 2926-2929. 

liable to sale on, 2926 

when pledged, 2926. 

remedy mnst be strictly pursaed, 2927. 

steps to perfect levy, 2098. 

attested copy of execution, 2929-2988, 

levy and sale in case of attachment, 2984. ' 

officers to give certificate of shares, 2935. 
liability for refusal, 2»id5. 

issue of certificate to purchaser, 2987. 

transfer on books, 2937, 2938. 

right of purchaser to dividends, 2889. 
vote necessary for increase of stock, 1206. 
forfeiture of for non-payment, 1192. 
trawtfer of. 

transfer office to be kept in state, 61, 1471-1478. 

transfers made at, 61. 1471, 1425, 1174. 

transfer of, 1200b- 1200d, liOOL laOL 19016. 

certificate of transfer, 1200a, t900d. 
new when void, 1200d. 
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8TOC KH0LDER8— C*mi£nu«d. 

payment In full, 2866-2871. 

indivUbml linhilUy of. 

payini; stock when no release, 2837. 2838. 

certificate of payment of whole capital and recording, 2838, 2812. 

when released from farther Uahility. 2872. 

ri'.'ht to set off debt dae from corporation, 287^2875. 

dissolntiop of corporation, no release, 287U. 

nor bankruptcy, 2877. 

nor appointing a receiver, 2878. 
remedy, w nether at law or In equity, 28T9-2887. 
nature of liability— penal, 2888. 
declaration, to show defendant's stock, 2889. 

sufficiency to admit proof of defendant being stockholder, 28110. 

one held sufficient, 2891. 
proof of defendant l>eing stockholder, 2890, 2892-2896. 
esttjopel to deny corporate existence, 2897, 2899, 29U0. 

aeny constitutionality of charter, 2896. 
abatement of action by stockholder's death, 2901. 
extent of bank stockholder's liability, 2902. 
lien of creditor on this liability, 2908. 
payment after notice of snit, 2Sn&. 
individual liability for double value of stock, 2904-2914. 
not lost by not suini; in three months, 29)04, 2906. 
charter construed, 2906. 
liability under unconstitutional charter, 9906. 
remedy at law— several liability, 2907. 
creditor may sue, in his own name, 2906. 
construction of statute, 2904, 2906, 2909 
interest not recoverable, 2910. 
decree, when n<> apportionment, 2911. 
limitation of action aiiainst, 2916-2919. 
lia)»<lity of ntana^'lng officer, 2919-2926. 
individual liability for unpaid stock, 2812-2906. 

power to release payment as against creditor, 2812. 

law has no application to corporation not formed nnder it, 2813. 

liability is several— not joint, 2814. 

when secondary, 2816. 

limited to debts of corporation, 2816. 

appotionment of. when not necessary, 2817, 2832. 

receiver may enforce, 281H. 
creditor after payment in land, 2819. 
payment of stock in land, binding, 2820. 

rimnly U> enfi/rce, 

by garnishment, 2814, 2821-28^ 

when in equltv,2816, 2817, 2828. 

by receiver, 2818. 

statut4»rv is exclusive, 2H26. 
declaration in suit by receiver, 2827. 
creditor's bill, when proi>er, 2838. 
duty (»f court U) apportion, 2^32. 
doft-npe to HultH to enforce, 2833, 2834. 
attarkini! judgment for fraud, 2KS3. 
bankruptcy of corporation fixes liability, 2884. 

duty of assignee to collect subscription, 2834. 
to amount of stock, until whole caplUl stock paid, Ac., 2836-2906. 
construction of insurance law of IWl, 2836. 
liability continueH till whole capital paid In, 2836. 

not rt'lnased by payment for stock, 2887, 2888. 
not for torts of corporation, 2839. 
under general Insurance law, 2840-2844. 

liability does not attach until whole stock is subscribed, 2846. 
natiir** of liability is that of partners, 2S46 2848. 
one stockholder cannot sue another, 284#i--JH48. 
liability of stockholders of bank, 2H48, 2H49. 
primary or secondary liability, 2860, 2HR1. 
liability not in nature of penalty, 2sr>l, 2853, 2854. 
for wliat debts lUble, 2862, 2855, 2856. 
what Is a loss to creditor, 2866. 
liable only as provided by statute, 2852. 
when secondary, 2853, 2854. 
insolvency of hank fixes liabilify, 2K56. 
of bank stockholders, 'JS51, 2H55, aC)«. 

STONE— taking for construction of n>ad, 1211. 

STONING CA118— punishment for, 2118. 

STOPPING TRAIN. 

at county seat. See Kjolw ats . 



STOPPING TRAIN— fWnflnned, 

iliilj lu flliip lo Biolil cnlllalOB, lHW-1897. 
contTBCi tilt auiiijil'ii: at cPtUln'iiuiniB, lIMc- 

ncii Klii'a aiitunjullr algMl iB »dii]jtotl, ifcai, 
crlralual nei;liHf ni'c i.i BjerriiiiBK rf^ht, SK 



to bulW mllwfli over. Iia5-l«3lic. 
lUoK'aiKlglllilP, 133^ 1244, 1S44I1. 



BiPiirnllL^s from onliir wlciBuini[j lUTii 



,,o«n of ciy 1.1 permit, Ta, 8W, MM. 94*, lafiO-lUM. 
^tiiDl I., I'nl.T I'llv, Liii-.-- 11" riu'lil iu rtri'cla, *M, BOO. 



jii.«iTi.[ JH 1- .ilir„ii„iL„i, 1,1, riaiw»y, iwa*. 

lliihiiirt ..t . ir» ;iil,,uiri^ rj.lKiiij-inatr™t, IWII, 13III, l.HiO*, 1301b, 1%HHK. B9»«S(. 

lluiiiliri ■.] !.lll^^J,. F.r ii-,-..| ,:irH«t, W.I, hb*. K,T, S3S-KH, lt40-S6ll,S«-Sl«l, saa-BSB. 
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STREETS— C^in/<nued . 

require fencing <>' track. 1280. 

steam power in by railwav, rJ90. 

now UHe, operation of freight trains, 1289. 

dummy railway in, 1206. 

de<iication— acceptance necessary, ld49. 

title to vested in city, l'J48, V:m. 

injunction of iut proper use, 1^)-1*JW. 

restoring to fonner usefulness, rJ97. 
condemnation of property in, sitiK-i?r2. 

damages for new nurden, Wd. 

easement in protected, 2H8-S70. 
rii;tit to locate depot in. 1513. 

rlKht to lay tracks in, 1018. 
cattle guards in, 15S'^ 1596. 
use of by elevated ways, 2947, 294K. 

STREET CROSSINttS. 

city may compel railway to construct, 144, 128(). 

duty of railway as to, "Ttm-nm^k. 

change of, 21)90. 

leaving safe, 20U1 . 

dutv on successor, :9092. 

notice to make, 20IM. 

penalty for not making, 2100. 

no duty as to new street, 2U9tf, 149. 

warning boardH at, 1825, \9St&. 

signal by liell, etc., at, 1827. 

requiring flagman at, 2450. 

Sen C110S4SIN0H or IIiqhwatb and Strbkth. 

STREET RAILWAYS. 

Kneral railroad law not applicable to, 2483. 
.bility for injury from sudden starting, 22j7. 

STRICT OOMPLIANCE-when required, :)0(i, 319, 321, 1199, 1823, 2927. 

STRICT CONSTRUCTION. 

when applied, 323, :)28, 2147, 211H. 
See CoKSTiimmow. 

STRIKES. 

of railway employes, "ZXii.. 

of servants, no excuse for delay, 2587, 2594. 

STRIKlNii OUT— pleas to petition to condemn, 41IM2S. 

STRIP OF LAND CUT OFF. 
in condemnation— value. (KM), 
relative value as to whole, (i86, fiH7. 

STRUCTUHES ON LAND, 
on right of way, 12:i8. 

by consent— value on condemnation, 630, G65-fi67. 
in street, K2t», M33-8W}. 

8UB-CONTR.VCTOR-llen for labor and materials to, KWl 1085; 1089. 

SUBJECT MATTE R-jurifldicUon of, 395-401. 

SUBPOENA— of witnesses by railroad commissioners, 2rl3*), 2&I0. 
SUBSCRII»TION. 

municipal, limited. 25. 

municipal, not under eminent domain, 187. 

of capital stock, necessary, 115(ig. 

directors may re<iuire payment, 1192. 
forfeiturt) of stock, llini. 

fraud, as a defense, ll*.^2k. 

when rt>leased. 1192a -1192]. 

alteration of charter, lli*2a. 

amendment of charter, 1192b 1192h. 

when collection enjoine<l, 11921. 

entoppol. Il!t2j. 

who liable to call, 119:5. 

identity of c^»rp«>ratlon. 1194. 

releasi), void as to creditors, n95-ll!)7. 

whole capital must be taken, 1198. 

strict compliance as to incorporation, lllM. 

to union dep<»t, 1515. 

for reduce<l rattw, 14<iO, Ikil. 

unauthorized lease in defense. 1 182. 

how enforced by creditors, 2t»9. 

assignee in bankruptcy to collect, 2844. 
—36 



BDfnrre BUbHcripUun ISIT, asM. 



bound b^ coDlrscU ul ptedeceBHir, 1484c. 
SUMMAKY PHfJCKKDlNG. See B2J, 447. 
SL'UMONS. 

oniBi (or, bj Jinim, 43*. 

leeue b; clerk, 432. 



leH [has leo At.y», 44H, 
HUPERVlSORS-niad appeal— beulagig to UunajteB, lUW, 
airPEKlNl'KHDENT— poHWBor, iiaia, 
StirniJES— Uen fur, llVra, 1U71, IWll. 

SUPERIOR COURT OP COOK COUNTY— JiiriHlltllon to conden 
SUPREME COL'KT— »iii«iilH to, lUW. 
mjRETY— ua laapwUre boad-eilent ut Uabllity, jllil. 

tiCUPLUS— afui sale □( (^ouda for cbuk-ea, s»;. 
St.'KPLUSAGE. See UK. ITin. 
aUBRKNDKH OP TICKET. aoeTiUKETs. 
MUHVEY OF HUUTK. Sea liSW. 
SWEAHlNli. 

nppiaiBers, 4;^. 

jnrj, 4K7. 4B». 
SWINE-ccuBllylo, 16H. 
SWITCU. 



lUKpIadDk' 



pu-t uf a rallivay fur anoll 


r,2B0a,*HI-85 




l.fOi.Bfly BiiliJBcl 10, ail^J7 






SeekiiJHiiSTDuBUN. C 


NI.EHIATIUM 




TAMPEHJNU-wllb yraln by 








4iy 




ol wUiBK Block, IWi. ' 






TAXES-appdrHonmeol h«t«- 


■an city and tu 


nty, 1» 


TAXINU OP l-'(J,STS-atU,rn,. 


y'a fPBS. IKW, 1 




TAXING l-OWEU. 








HvBd froni, IBS, -JW, 'JJ. 








uOiHil of Bminent dumain < 








, 175, ajRi-aiwc 






fur, 'iii, -in, :(. 


1, :ISV, 


■l-KMPOlUnY LAW-whal U 






TENANT IN COMMIIN- 










eiiJruco by one avails all. 


B-T. 




JoluilflriDaupoal.lUSH. 






TENANT. 






iiMia!»al<,,«l7,TUi),mi,-i 


4, llt« 1IKM. 








.in.l ™ 


TKNDKH. 






lit tliarReB, wbon Ui \m nil 
.iCu'ruiutiiroilwa}', ulivn 
liuLk, ol fafL. uii ..i[)iilslun 


lumfu, aili. 
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TRACKS OP RAlLWAY-ConUHMd. 

condemnsUoo ol, Hbb iUii-wiis. Condkmk 

lU'ilJIIj of dlj for Kllowini; Id Btrwie. Ax C 

In atroBi— ivlisn no uiilBUnce, isn. 

lentiae. SH) FiHtiKii. 

(ftsm Bialled on, ItflU. 

duly of rBllrourl cDmrnlsalonere lu W, 9i3l>. 

in unincuriHjrated Uiwn, 2Ui>, 

TllAINt). SeBl-BBlUHTTBAlNS. llAILWiTB. 

TRAINING TWACK-dMinnHeB for, BSl, 
TitAIK-WAV— {rum dial l>uik-i prlraCo uba, ^KK 
TItANSCRIPT iJf .HIHTIOK-nllnElDtlrcnll c< 
TRANBKEIi OF KTUfK, See Srm-H. 
TRA N 8PURTAT10 N . 

nl grmln In bulk, 1117. 

of penons and fritlgtit, I41>i. 

duty u, tnrnUli tmn tut, UIKI, ^141. 

iWajln, SHa-W44- 
TltAVELLKIt. 

Injury (or warn ..t nlgnnl Hoards, l*a, IMii, 

HlgDBlB, (ur ptolectluu or, llVii. 

rlublB u( It cTOBsln^'B, JSW-IU)::, 

duly m liii;hwiU' riiKielDKs, IdHK-ltHH. 
neglect In rook for tnin, ISHIH-lUia. 

eionae tor want of can!, I Blfi-l»a. 

wUhnut nvttUgencf, luau, vat, IHM. 

walklOB on Irsck, OSO, llIM, 

TUEBLK. 



Iiy iwri>iin ..!i Irink, |-J>S, isi). |hl3, IHS'2, ISBl. IrtSfi. IIIH. 
TRESTLB-eiamlnatlon a! Iiy rallra&d commiHBloners, SUSa. 
TRIAL. 

■mnaaoa.iiti. 



date nt,'ae fliiai; damni^ 
TROVE B-aealni't wiireboUBun.hn n-fuBina 
TRUHTKK, 

<llrfl<:toTB am, 11TM, 

r>peraliiiE"rowl, llaMlltif Irf, ISlHc, IMUd. 
Icdl^idiinl liuidliy of, iSIUd. 

perBiin iiiBi.didti).' inortBBGwi ™«d,la, lH 
of warelLiiLipniiian, Fur cnimura, nffT. 
of ecUiiols— BrnnI iif iii;b( of H-sy, UVi, 

TRUST FLINl)-cBpilBl BWck [e, 119T. 

TUNNE L-ln Htwet, use, WT. 

TURNPIKE-rallwny orar, lalS, .125, 

ri.TKA VIUES— BBK>|.pe1 Ui iDBial on, ISW 



HrttrlpB ol, Ifin 
hnrrowlnp i 



Iptfonp, 
lr*glBlBi1 






rSIiiN DEI'llT-Oni'iiiHMl 
JiiinE iim- of dplint, ISIT. 

lUn'rliiiliiuiuDi'iiiiw,' lajr! 
rXIuN OK Itd.MtM. Awl'UHHiHTinHd. 
I'MTKI) S-lATE»-pa«erti>c»iul«iiin,m. 
US.II ST lilsi^lIIMIN.VnuN. 

nrl iiC lH;:ia vslbNuw. SI. 

'liily III |.ii*^ Iaw9 to prevent. '.<t- 

law ualnnt. no vIuIbUud of cUutfr riulitx, ;>k:i1. 

•inly iiiifKW prohlbtled. «5\ ^ISA 

•■■rrlai^ not conaned to auu, :■». 

pAWH uf *lar« In problhll, Wn. 

Affnel of IKW <J0 priiir cniiSKis, iNW. 

■ppUM b> HI nudiliistatr, S^ 

(UKrimludoD ■! eonniOD imv.WH, ifOi 

utta rhargs fotDol gBtltDgUrkBt. am. 

ka to chugs MUlX In propratiM I» •llxtuin', «i;ii. 

muM IM ■ ■hlptuMit, atn. 

wUon Car ^nasi> mtemua, tA'T'j, 

ne to ptirnnn'i, SRltSflTT, WBS, -Mm. 



rvl-li-n«- iiiii.'i HhoH' tli<- 'llH'rliiilnatlon t» tiniii.' 
Mhwliili- ril rnt-M, firinoi ''irh: rvlik>ac>', UHKi. 

t"l-puhUJ..-.l, -,'.!■>, 
Inemw ■( ohMB**, nol «e In iiriiir routnirUi, ir 
•ItcUralioiifMe.S^n. 

f0r«ilorIlun.9Wt 

inntaBlloi.inCi. ' 



•PIHMla— to whatcoiuli.^ii. 
JMpaiwIafaTioe •Ccrldpnoi, Xii, 

Uom to h* palil oiUDt^ f^. 
4iilbi tiir, <■! hBTp iir<--wi™«>. ff-il. 
USKMIM-N OWNBH 

p«nrto condtimnall'in, «?.. 
aolicelu. IL'i. In* luin. 
UNLAWKII. 

lakJnu of |iri>|H-rtf, 1~, 



mnM be • public, M'tondpinm -Ml, :tK. 

Of bjaboa;, latO-lMTa. 

Wha^Br jolDl or eiUiuihi-. J-iKi, I:!t4. 

•MIBU coDMronL UU. 

ponrof emnmUloMMfumuil, U'lJ. 

IMttc— nMJUualDBiuulilk-. I:^4;ft. 

oTrtiMta, LilA-lilr«B 

JoU or Birhidve, IJU, !»<:!. 

BolBIelaB^6, lari, i37i, ]*;. 
UUB— of coqiontlDn to ptauw rnrjiorMf w 



m 
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USRK OP LAND, 




Btitlnp ln_pelillon. 412, -ua, 416. 
manner of-newJ not lie eUHod, 118. 






on quwUiin of viUue, m«, et.7.1.7% wajKM. 




M Bvirlanre ol v»lufl, fi7<-fi7B, (US, lira. 




fntn«.7Ja, 




ambnwed In ffmt. 7W. 




SMS"""'"' 




evlclenis u tn niui und urn|HMe<l, TM . 
Brtdeace of ilainii|.-e>, 1*3. 




VACATION. 




of Blrpoi IJn, aw. 




l«tltlon In— to coniiomn, 432. 




Jowora lif iu,li;« In, *M, 








mw'wl»li™«i. 




bBirinRlo, 4SS. 




pstitlon fllad In-hoarlncln Wrm, «;, 








»loctlonof](irj,.l'!f, iWJ. 




of BlTBSt, vote newBB.iry to, MU. 




UnWllty of oilj w'lot-owniir. 845, 




SeeStuiiTS. 








VALITE. 




ftS-'ftSS 


i 


of wtiat It onalxle, 'LM. 




■iPppniUni; im sjimIiiI ubb, MT, BBI, ?T,]. 


1 


'^tKtast.lcflr^l.'M.ir'T. 




whutbiT liiilKUnc I'DhancLfi. r£». 




at biiiWlou Ici (he ouner, Wii, 6T3. 




whan no maikBl VBlne. 'ITS, IITH- 




HB s pari ''l whole tract. (WD, IJ3T, 




itltlerprire Id, as a muuiiim, Tin. 








w"iil "«' HP r'^r"] 11 rj IhlnkB'.'Ti I , 

el..|,.,.nth. u«..s and capablllUBB, T-il, 74.%™. 




l"r"''Bi'>'i'"tlv'sVj, ' • ' ■ 


'1* 


lii]prc>v..,j.Dn1Boniand,;G3. 


•t 


lilts lm'vL.ii.>nliimlaM.T8r,. 


1 






m!i™m'nl!r-"i'l?-I''"wi "''''''*"'■'''"''■ 




party's rlwil up, iw. 
l]luu^^^..f^j.ro[]o«T^I^I,ulldUi(;B,TM. 








» n( rtala of Siing petllion, TSS-TSO. 






acHoa (or, W.'., 












VALISE- In] urj to, ITfl 




VAKIANUK-liulwBon ileclarntlnn and proof, I7TS-I7R2. -JKIS, 




VBNIKE, 




for jury In vatatinn, IIW. 




to all pinBl. m. 




VESUK-proof OM777. 




VBSTEIl EtlunTS, 












nnder old conaUtllOon, iireBarved, 1, 2. 




nollntUennDBily, Ull, 




VKRDICT. 








recital oripiioinlmont, r.31). 

Bhowtni; haaU and «lamentf of allowanr", :M. tiiH 






allowaoni! fnr fendnf, Ml, .Wi. 








omlnslon an to teaciui:. UI4. 




■«rtalnty In, m. ^' 






■ 


fc. 


j,^^ 
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VEKDICT-ronfifiiityt. 

Buftlclenry of deficription of land, TA*. 

KTOnt* uum aH to comiMtnBation and rlamat^ue— prtMUiupUvf, r)30, MO. 

oDTi^triied B» to allowauce of iMopfltB, TIK). 

iiiodu of fliidini'— addition and divldion, 7&i. 

rwordin^. Ui?0. 

curin-r dcfecttj, ir>i»«. 1701, 1710. 

VIADUCT- in street, action for, H«», MO. 

VIKW. 

of ])reinlH<»A by jury, Iflo -IHtJ. 
an ovidonce, 7-U», 7*1^. 

of animal on or near track, 18(r!, iHiNi. 

obetr acting;, of approai-.hin>; train by bruHh, etc., IHiKi, 4Nil5. 

VILLAGE. 

what is, iind<»r foncinv; law, irj75 1.577. 
layiui; Htr(*ot -onlin.tnos ■:J»14, 3<»r».l 

penalty to, for nof;l(;ct as to doptit, IMHl. 

VIOLKNT KNTIiY— not evidence on condeiiinatlou, 7:»i. 

VOID. 



allowance of tK*neiItH against coniiHintfation, tii:i. 
whtMi jud^uii'nt i^, tS5. 



VOLUNTAUV lilCVNT-to railway authori/od, V^M. 
VDTK. 

rtMiuIrtMl to vucato rttre«*t, 11<». 

to Im'.n'.tfH? i-apitiil Btoi-k, IJOG. 

to niort>;a^ railuHv, l;i)M. 

to <'«iri(*oIidatioii of roadn, 14*^. 

rc*<;ulatiu^ bv bv lawn, 1157a. 

by proxy allowed, l.^Oi;, 14:>S), 14(iK. 

WAITlN(i KOUM-at depot, ll>b, KiW. 

WAIVKK. 

of trial bv jury, :!««. 

of objtH'tionM. 1S7 

of dania(;i*H, i'.>7^^iOO. 

of priMjf, r»14. 

an to e4*iiar:ito llndin^, rkfT. 

of rijrhtH. Uirj. 

of lion, mtMlianic'B, UW). 

of ri^ht to inrreaM'id capital. VAKv. 

of tort, inoii««y had and rocHved, 'JtJW. 

of prcpayiiioiit of freight, :j.*iiiH. 

VVALKlNti ON TRACK. S«» 1S«1H-1S11, IS*^, l«ir7, ItWi, V.m, V,m, 1!0H, linil, JIWI. 
WANTON IN.irUY -toBttMk, lf»:o. 

WAKKllorSK AND WAItKIlorSKMKN. 
liability f«»r drfi'cts in approach, '^Ri7a. 
HUiriuL' ba;:L'a>r« in. '^jriJ-'^JTS. 
}u-tion by, for not (b'llv«»rin^ irrain to, 'JiiOO. 
4l»'liv*«ry to. if i*u rail way V lino, aiUKJ. 
tru«-k of, \\}u'.u part ot railway, 'Mvi. 
i4tat4Miii'ntt!i, by to i niiiiiilMtflonori*, 'it'iMi, 
llcontii't) - t'.'inrellatlon, '-iiiVi. 
dolivcry of L'ralu, afti*r r<'v<M-Htion, "JihiT. 
ro-llci'ii'^liiLr- -liniitatiou, 'Ji'^\7. 
lU-x'tith't* coutrarv to law, void, •Xii7. 
act, n«it hiKM-lal Ict^ieiHtion. '^K 

not unronHtittition.-U, Ki. 
what a piildic, '.«*.'. 
poHtlli<4 ntaU'lil^ntH, 101. 
iiiixin;; 'jraiii, lol. 

iiisp-'ction of bookH an<i pn>p('rty «)f, |U'. 
rl'c»dl»r.^ to bi» «b«liv«-riMl, lu»i. 
fraiK.Milfiit n.TfiptH, mi. 

corintMtion!* to rua*b, in7 lin, irj:, l:rr.*i, 1:J0H i;{10. 
IneptKTion of >;rain ri*iriila(i*(l, ivi. 
delivery of i^riiin at, li'T 110. 
vxaniinatioN of bookrt of, :.i;iH. 
a«t n'kriilatini;, i.** contititntloiial, ez^fc.*, vTTiKJ. 
cliiHeitl'-atiou of, iVM, e;:t:>. 
lic»Miii»' to chiKs .\ n*viM:atioii, 'j;:!?. 
bond of lloMiiM.>ct«, '.'«:^ 
iN*naltv for tloin-^' biiHinofiirt without, '^iW. 
roni'win:; liri>n.-ie. '-il'-i^i. 
not to di.*HTirninati.t or iiii.x t^raiu, '.Tto. 
:;raiu in, to be iurtpoctiMl, 'J710. 
rvceipt for i^ain in wiparate bin, ^^40. 



WARtCllUlTHE A.NU WAUEBOUSBMBN— CunCfttwsd. 
DolcompeUwlUi t&ke wbenfall ''4D 
uSDiiBr of iBunlni! receipts STil 
limlUlI n r lu Hi I r -cvliJl, -^44 



lo poblinb Bchxlu e f rn es, H 

MKteed uid cnetuniar? it ■^irl 
luH I y fire or bBiCiaa Si 

notice oheti ettlo Is uot at order Tue 

nbatllsbBllnalP rrb 
dellverj ot eqaiil quillt ns riKelvncI, ITM 
CUB tu lire entluKK by Are ttc iTifi 
nilxlni, •RAlta Hitb Uisl u t ul onler, ttTGti 

penDlty [ur aeUccl ol d ty niti 

U.Hon a 1 onf ■'W 

PBYOCBlion of licfiDBH '^ll 

whan lany sail KiAin at uuFtlun, -a 

a lUcu ut auLb sale ^"W 
iMioerttu, Willi grata "-n 
■uIxIdie dlOereot KTH >" 
trjloK w ilellver on 
iliflnL icrtln in T ri 
nniomt grain l 
tlelit lo exuuloa u 
Dill W lecelTB belo 

Ilainilyfor MUiil, u U riWro, U;; 

CDtnliuatlnn In nnt i, ui e in, .nrn, 

action on ban 1 Tor vi all a of law -^ S 
trluilnal proBBcutlun for. "h 
llabltluofBa c eaurn lubold^rB nf recalplB :!Te7. 
r." u vine prupsrl} wllho I ml rn f rec«luto, waS, 
r nprijfocnondBli ervof Br«ln >-HS 
iij.'>i:'iLr«oli1atuai.'ea,2^. 
urii'n liable oDeiwuIionBaBl[ial,2r»l,;{7H5. 
iuri\ diHiiiiaH oti{raln. If lielieana enough, ■■1K6. 
liainliiy for [alKH recoiptti, UTUl 






liabiiliy ul grain tu aiecuUon agalaet warvl 



IXDES. 

WAKEnOL'BE ASD WAREHOUSHMBS— Cton((nu«l. 

IntBmiitaie of grain, title la boMvr of receipt, aOOO. 

lUhJUiy In trover tor refusing to dsUccr, awi. 

UBigneu or parubrnwr, lUUelo bolder of recalpla, SOS. 

'dm; ud ptf tor forHardlng, DOOa. 

nbil vill bu- cbugH, 30M. 

liable for delivorj to •roug penon, aOOB. 

wb«ii lbs coDUact la lor atorue or tiuuporCollaii, 9X1. 

tejulaUoo o( cbargaa ot, 7S^. 
ff AHEHOUeiE WtCEIPTS. 

what ta aUM, ml! 

modi of caiuBlUng, STi2. 

l«na oaa do dBlIvvrr of Rrain, ^43. 

iHU ot new— «utU deQvetr, S748, 

dlTldlni rtcaipt, 3na. 

conaolldatlon of. Itrw. 

UmlttDg llabUUr od, pnbllabBd, «Tt4. 

•ampler-B Ckkot la not, S7M, Solo. 

boldar'srigbUon noQ-deliierT of grain £?17. 

tarcbue—uken eub^i to Una, «%a, XAV. 
oldar of propetlj ladoraed, aaHlled Co grain, eH~. 
Bvldence of ownerablp, WM. 
uncellad to be imparted lo regtatrar, XiS. 
"""' — '■'" hx [naoraemeot, aftr. 



neirollabllitjat 27n<in«9. 
dellTBrj ot— CranafBrs properlr, i 
(Bnder of —la of Uib Kraio, sm, 
cMuiot ba nrlad bjr parol, 2781, SI 
nmsd; tor rafualu to dsllTB 



pnmntjDot 

blndlog OB Boccaaaor or warehuue»maii, ^nST, 
UCls that nuM« lij aaalttDiuebt, STSB-sni . 
not DBgotlablB aa a ntna, *78a-<4Bi, 
pnnUbmenl for talH or (randolont, STK. 
trtara of, before nropwt. remoTed, 2TW. 
lo b« nlaraBd before dBllYery, saUO. 
Issue of traodnlenl-efleti on lien, WU. 
attion on caae for Ihus of frandolBnl, ilM. 
purchaser, takes BUOject to charges, 4968. 
llabis for cbarcei when, tins. 

tigtita of bolder beu«Dtitlsdlo>tanafH,-JtM4. 
CHfttta ilOllsaDa|]r«perl7af i>arehoii<eaiaii,iW 
stand In place of the properlj stored. -Smi, 
ITaneter ot, traosfera »he ptopenj', -Xna. 
""■ -'rltUr negotiable' Inatrnments, *9»S. 
«r b; one liavlnii no tltls, XfX. 



Mill Sun, 3U19. 



tender of, when lender of grain, aWS, WTd, 

negoUablUtr ot, a»u, ww-am, auos, 8W«, 

(ranifsr ol property bj, nw, stoj. sio8. 

cocatmed aa not creatin> a plMie, 9993. 

•naence ot ownsrsUp oi grala.lWa. 

poaaaealon of~le of grain, MftT, BOM. 

given br •farsbonaeniBa on sale, good, Xm. 

la b at « conliact JkKM. 

will not Has tills wben asslEnee baa nons, SOOT. 

ll(rliUDCaBsiEnee.Wl^a01S.aiItl. KI18. 

byoveri»ro( warebonae, not negotiable, Wll. 

doea DM gnaraat; lbs tltlo of ptopem, aOlT. 

boldsr taEea no batter Utle tuan if bs tiad Ibe goo III!, MIH. 

tranaiar of, uaases ttUa and pciasiilnaot proii^Tiv, 'U'lU. 

uoUca^TtowareboiiM tielora tltia veeu aVof.iivit. 3IK0. 
tranaferotlUBkeswarsboBaemanbatMeot bold-T, .iin'.i. 
■ttacbtoenl before noika of tTaiiaIerloi>areb>iii»-aiarL.3(Hl. 
trtnafBrjieaw eonstmiiilta poBa O i M on »<""■— -.'i.^. meJ 
BOtlcs ot tranafer, JUa. 



m» be pledged, bj oae clotbed vltb apparent title, aOM. 
pledge br watebonaeinan, br traoalsrot bla own receipt, X 
Hl^n of plBdne of, goM, SOJn. 
truatar wtlbonleDdoraeineat, 3U27, SttM. 

CiKbaaer proleetsd agqtlnal fraud bj leDdor, MS. 
uster of^Htle b;, ai%-3uae. 
tigbts "t holder— Dot u> Identical grain, am. 



466 
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WAREHOUSE BBCEIPTS-Conlfntieri. 












oontmcl hy hl»nK indqrMment,' 31133.' 






WABMING DEPOT, 












penBUr(ornotiai4S, 






WAKTIINQ. 






of spnroKh of trsln at crosaEnEB, 1887-196;. 
far whose ptoIecUon, 18S2-lf!3a, 










ImardB st rotd qfoealogB, 18^6, iMfl. ' 












WATCHMEN. 






at nllroBd cmBslngB, 34M 143 






ahBeocB (rom Blrael croBalng -liability, SIM. 






Bipenaea uf, at r»ll«'»j crosalnc. SSO, 






Bet FLiuaKN. 












On«id8iio[lr«ck,l4«. 






dMdiaglarm' troin, eoM, 71B. 

K",5,l':.™« .,„,.„„.».. 








- 








ctauge of natural 'HovI 8iS, aiv'. 
provralon for narrjing off, 807. 
aammlna up-ohalrucdoa, B70J171, 878, 1'i37-1M1. 




1 










Unk In BtrcEt. S3H- 






obglruQtrag', I^''' issea. 






otaft-oBsnaea on, iT&. 




1 


obflimcUntr bj- defeoUve bridge, 138*. 






ctatl-iMnver of rallwar to own and use, 1«8. 










t«nlc— not a ragular atalion, WB9. 










WEEDS, ETC-on rlghl o( way, 105, ISOO-ISW, 




' 














h> rajinay, iOl; i»i!;, finw. 
iabiilkby,3;i^J7;ii. 




i 
1 






wVli'e "elillil In rteelpla.s;-* 






lUbillli [or viulBtloD, MT*). 
penalty fop riolBllou, 2781. 






WEIGHT OF EVIDENX'E. S«e "ifi, 749, 74B, 798, 1904, IB06. 






WHAHF 






connections ullh, liTS. 




-* 


condcmnsUoiifordlllereDtuBe, SB3. 




M 


WHISTLE, 




^ 


friKbieninK team by, 17S aw-anwia, 
at TilithwaT croaaliiEB, lliS, 




11 






apnlttalinn of law, IfX. 




n 












"e"i^!f-i"^ «'lllioiJl, ■J007-3»8B. 




-« 


WIDEKIKO MTHEET See 6% 




WIDTH, 




1 


0(riHbl0fivay,3tf;-a7i, 415, 1031, 1231-1333. 




not for the Jury, SU, 






WILI.Fl'L, 






injury [o einck-llahllilj, 151B, 15fl7, 1736, 1M7, 1070, IflW, 






plalolUr Id si'mo fault.' a«7, 'ai«8, sa&2, jblH, atte. 










WILLFUL MISFEAS,\Si-E-carrIetcannotMemplBeUfi 


Wfl,2a5*, 


UK, 


3389, mi. 33W, SMXI. 3417. 241W, ft423, 3438, 






WlNE-CELLAH-prolllB of, €70, 
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WITNESS. 

opinion M to nine, 725. 

credlblUtj and welgM, 7», 749. 

croee-exAmlnAtlon, 785. 

experte. 7«,748.747. 

competency to glre opinion, 788, 741, 742, 745-748, 7S8, 7M. 

llmltlnii; namber of, wQ. 

commlt^ioneffl maj examine, Ac, 2689, 2640, 

penalty for non-attendance or refoslnv, 2689, 2640. 

Indictment of, 'J640. 

WORK SHOP— condemnation for, 887. 
WOUNDING STOCK. See 175. 
WRIT OF ERROR. See 1016, 1082. 
YARD-MASTER— signal before onconpllng cars, 1884. 



^^ 1 


1 


EW 


YORK 1 (BUG U 

EREN< tPABTMEP 


en from the BuildinC 
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